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'TMIE former Book of these Commentaries having treated 
at large of the jura personarum, or such rights and 
duties as are annexed to the persons of men, the objects of 
our inquiry in this second book will be the jura rerwti, or 
those rights which a man may acquire in and to such external 
things as are unconnected with his person. These are what 
the writers on natural law style the rights of dominion, or 
property* concerning the nature and original of which I shall 
first premise a few observations, before I proceed to distribute 
and consider it's several objects. 

There is nothing which so generally strikes the imagin- 
ation, and engages the affections of mankind, as the right of 
property ; or that sole and despotic dominion which one man 
claims and exercises over the external things of the world, 
in total exclusion of the right of any other individual in the 
universe. And yet there are very few, that will give them- 
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selves the trouble to consider the original and foundation of 
this right. Pleased as we are with the possession, wc seem 
afraid to look back to die means by which it was acquired, 
as if fearful of some defect in our title; or at best, we rest 
satisfied with the decision of the laws in our favour, without 
examining the reason or authority upon which those laws fare 
been built. W« think it enough that our title is derived by 
the grant of the former proprietor, by descent from our an- 
cestors, or by the last will and testament of the dying owner; 
not caring to reflect that (accurately and strictly speaking) 
there is no foundation in nature, or in natural law, why a 
set of words upon parchment should convey the dominion of 
land; why the son should have a right to exclude his fellow- 
creatures from a determinate spot of ground, because his 
father had done so before him ; or why the occupier oi" a par- 
ticular field, or of a jewel, when lying on his death-bed, and 
no longer able to maintain possession, should be entitled to 
tell the rest of the world which of them should enjoy it after 
him. These inquiries, it must be owned, would be useless and 
even troublesome in common lite. It is well if the mass of 
mankind will obey the laws when made, without scrutinising 
too nicely into the reasons of making them. But, when law- 
is to be considered not only as matter of practice, but also 
as a rational science, it cannot be improper or useless to 
examine more deeply the rudiments and grounds of these 
positive constitutions of society. 

In the beginning of the world, we are informed by holy 
writ, the all-bountiful Creator gave to man ** dominion over 
•* all the earth ; and over the fish of the sen, and over the 
" fowl of the air, and over every living thing that moveth 
S ] ** upon the earth*." This is the only true and solid found- 
ation of man*s dominion over external things, whatever airy 
metaphysical notions may have been started by fanciful 
writers upon this subject. The earth, therefore, and all things 
therein, are the general property of all mankind, exclusive of 
other beings, from the immediate gift of the Creator. Am\ 9 
while the earth continued bare of its inhabitant, it is reason- 
able to suppose that all was in common among them, and 
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that every out; took from the public stock to his own use such 
things as his immediate necessities required. 

TWXSM pineruJ notions of property were then sufficient to 
answer alt tlie purposes of human life; and might perhaps 
still have answered them had it been possible for mankind to 
have remained in a state of primeval simplicity: as may be 
collected from the manners of many American nations when 
first discovered by the Europeans; and from the antient 
method of living among the tirst Europeans themselves, if 
we may credit either die memorials of them preserved in the 
golden age of the poets, or the uniform accounts given by 
historians of those time*, wherein " crant omnia communta ct 
** ifuiivisa omnibus, vektti unum cmtciis patrimonium tmi K u 
Not that tliis communion of goods seems ever to have been 
applicable, even in the earliest stages, to ought but the sub- 
stance of the Uitng ; nor could it be extended to the use of it. 
For, by the Law of nature and reason, he, who first began to 
use it, acquired therein a kind of transient property, that lasted 
so long :ts he was using it, and no longer c ; or, to speak with 
greater precision, the rigftt of possession continued for the 
same time only that the act of possession lasted. Thus the 
ground was in common, and no part of it was the permanent 
property of any man in particular ; yet whoever was in the 
occupation of any determined spot of it, for rest, for shade, 
or the like, acquired for the time a sort of ownership, from 
which it would have been unjust, and contrary to the law of 
nature, to have driven him by force : but the instant that he 
quitted the use or occupation of it, another might seize it, 
without injustice. Thus also a vine or other tree might be 
said to be in common, as all men were equally entitled to it's 
produce; and yet any private individual might gain the sole 
property ot the fruit, which he had gathered for his own re- 
past. A doctrine well illustrated by Cicero, who compares 
tbe world to a great theatre, which is common to the public, 
and yet the place which any man has taken is for the time his 
own a , 

* Justin. J. 43, c. 1. mune nit, rccte tauten did potest, *fits etse 

* B mlwyr . Puff. 1. 4. c. 4. turn locri-m <pttm tfuhftt€ ot:atjt&rit, Jit 
- Qncmiidmixtutn thcatrum, cum Cunt- Fin. i.3, e.90. 
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But when mankind increase*! in number, craft, and am- 
bition, it became necessary to entertain conceptions of more 
permanent dominions and to appropriate to individuals not 
the immediate use only, but the very substance of the thing to 
be used. Otherwise innumerable tumults must have arisen, 
and the good order of the world been continually broken and 
disturbed, while a variety of persons were striving who should 
get the first occupation of the same tiling, or disputing which 
of them had actually gained it. As human life also grew 
more and more refined, abundance of conveniences were 
devised to render it more easy, commodious, and agreeable ; 
as, habitations for shelter and safety, and raiment for warmth 
and decency. But no man would be at the trouble to provide 
either, so long as he had only an usufructuary property in 
which was to cease the instant that he quitted posses- 
sion ; — if, as soon as he walked out of his tent, or pulled off 
his garment, the next stranger who came by would have a 
right to inhabit the one, and to wear the other. In the case 
of habitations in particular, it was natural to observe, that 
even the brute creation, to whom every thing else was in 
common, maintained a kind of permanent property in their 
dwellings, especially for the protection of their young ; that 
the birds of the air had nests, and the beasts of the field had 
caverns, die invasion of which they esteemed a very flagrant 
injustice, and would sacrifice their lives to preserve them. 
Hence a property was soon established in every man's house 
and home-stall; which seem to have been originally mere 
temporary huta or moveable cabins, suited to the design of 
Providence for more speedily [>eopling the earth, and suited 
to the wandering life of their owners, before any extensive 
property in the soil or ground was established. And there 
can be no doubt, but that moveables of every kind became 
sooner appropriated than the permanent substantial soil: partly 
because they were more susceptible of a long occupancy, 
which might be continued for months together without any 
sensible interruption, and at length, by usage, ripen into an 
established right ; but principally because few of them could 
be fit for use, till improved and meliorated by the bodily la- 
bour of the occupant, which bodily labour, bestowed upon 
any subject which before lay iu common to all men, is uni- 
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versally allowed to give the fairest and most reasonable title 
to an exclusive property therein. 

The article of food was a more immediate call, and there- 
fore a more early consideration. Such as were not contented 
with the spontaneous product of die earth, sought for a more 
solid refreshment in the flesh of beasts, which they obtained 
by hunting. But the frequent disappointments incident to 
that method of provision, induced them to gather together 
such animals as were of a more tame and sequacious nature ; 
and to establish a permanent property in their flocks and herds 
in order to sustain themselves in a less precarious manner, 
partly by the milk of the dams, and partly by the flesh of the 
young. The support of these their cattle made the article of 
water also a very important point. And therefore, the Book 
of Genesis (the most venerable monument of antiquity, con- 
sidered merely with a view to history) will furnish us with 
frequent instances of violent contentions concerning wells ; 
the exclusive property of which appears to have been esta- 
blished in the first digger or occupant, even in such places 
where the ground and herbage remained yet in common. 
Thus we fiud Abraham, who was but a sojourner, asserting 
his right to a well in the country of Abiineleeh, and exacting 
an oath for his security, " because he had digged that well e " 
And Isaac, about ninety years afterwards, reclaimed this his 
father's property; and after much contention with the Phi- 
listines, was suffered to enjoy it in peace r . 

All this while the soil and pasture of the earth remained 
still in common as before, and open to every occupant : ex- 
cept perhaps in the neighbourhood of towns, where the ne- 
cessity of a sole and exclusive property in lands (for the sake 
of agriculture) was earlier felt, and therefore more readily 
complied with. Otherwise, when the multitude of men and 
cattle had consumed every convenience on one spot of ground, 
it was deemed a natural right to seise upon and occupy such 
other lands as would more easily supply their necessities. 
Tlik practice is still retained among the wild and unculti- 
1 nations that have never been formed into civil states, 
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like the Tartars and others in the East, where the climate 
itself, and the boundless extent of their territory, conspire to 
retain them still in the same savage state of vagrant liberty, 
which was universal in the earliest ages; and which, Tacitus 
in forms us, continued among the Germans till the decline of 
the Roman empire ! . We have also a striking example of 
the same kind in the history of Abraham and his nephew Lot 11 , 
When their joint substance became so great, that pasture and 
odier conveniences grew scarce, the natural consequence was, 
t hat a strife arose between their servants ; so that it was no 
longer practicable to dwell together. This contention Abra- 
ham thus endeavoured to compose : l * Let there be no strife, 
H I pray thee, between me and thee. Is not the whole land 
- I ictbre thee ? Separate thyself, I pray thee, from me. If 
** thou wilt take the left hand, then I will go to the right *. 
*' or if thou depart to the right hand, then I will go to the 
" left. 9 This plainly implies an acknowledged right, in 
cither, to occupy whatever ground he pleased, that was not 
pre-occupied by other tribes. " And Lot lifted up his eyes, 
" and beheld all the plain of Jordan, that it was well watt red 
** every where, even as the garden of the Lord. Then Lot 
** chose him all the plain of Jordan, and journeyed east; and 
'* Abraham dwelt in the land of Canaan.'* 



7 ] Upon the same principle was founded the right of migra- 
tion, or sending colonies to find out new habitations, when 
the mother country was overcharged with inhabitants; which 
was practised as well by the Phoenicians and Greeks, as the 
Germans, Scythians, and other northern people. And, so 
long as it was confined to the stocking and cultivation of 
desert uninhabited countries, it kept strictly within the limits 
of the law of nature. But how far the seising on countries 
already peopled, and driving out or massacring the innocent 
and defenceless natives, merely because they differed from 
iluir invaders in language, in religion, in customs, in govern- 
ment, or in colour ; how far such a conduct was consonant to 
nature, to reason, or to Christianity, descrvetl well to be con- 
sidered by those, who have rendered their names immortal 
by thu* civilizing mankind. 

t GatuM tiutnti tt dnvru ; ut /ant, tit omt/mt, at turmm /ifacurt. 2fc mot. 
tier, 16, h Gen. c. xiii. 



Ch. l. 



OF THlNfiS. 



As llic world by degrees grew more populous, it daily Im> 
came more difficult to find out new spots to inhabit, without 
encroaching upon former occupants : and, by constantly oc- 
cupying the same individual spot, the fruits of the enrth were 
ctuisumed, and k's spontaneous produce destroyed} \k itltout 
any provision for a future supply or succession. It therefore 
became necessary to pursue some regular method of pro- 
viding a constant subsistence ; and this necessity produced, or 
at least promoted and encouraged, the art of agriculture. 
And the art of agriculture, by a regular connexion and con* 
sequence, introduced mid established the idea of * a more jxurr- 
inaneot nroperty in the soil, than had hitherto been received 
and adopted. It was clear that the earth would not produce 
her fruits in sufficient quantities, without the assistance of 
tillage; but who would l>e at the pains of tilling it, if another 
' natch an opportunity to seise upon and enjoy the pro- 
duct of his industry, art, and labour? Had not therefore a 
separate property in lands, as well as moveables, been vested 
in some individuals, the world must have continued a forest, 
and n»en have been mere animals of prey; which, according 
to some philosophers, is the genuine state of nature. Whereas [ 8 ] 
now (so graciously has Providence interwoven our duty and 
our happiness together) the result of this very necessity has 
been the ennobling of the human specie-*, by giving it oppor- 
tunities of improving it's rational faculties, as well as of exert- 
ing its natural. Necessity begat property : and in order to 
tn&ure that property* recourse was had to civil society, which 
i m MgJtf along with it a long train of inseparable concomitants ; 
slates, government, laws, punishments, and the public exer- 
cise of religious duties* Thus connected together, it was 
found that a part only of society was sufficient to provide, by 
their manual labour, for the necessary subsistence of oil ; and 
leisure was given to others to cultivate the human mind, to 
invent useful artSj and to lay the foundations of science. 

The only question remaining is, how this property became 
actually vested: or what it is that gave a man an exclusive 
right Lo retain in a permanent manner that specific land, which 
before belonged generally to every body, but particularly to 
nobody. And, as we before observed that occupancy gave the 
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right to the temporary use of the soil, so it is agreed upon all 
hands, that occupancy gave also the original right to the per- 
manent property in the substance of the earth itself: which 
excludes every one else but the owner from the use of it. 
There is/indeed, some difference among the writers on na- 
tural law, concerning the reason why occupancy should con- 
vey this right, and invest one with this absolute property : 
Grotius and Puffendorf insisting that this right of occupancy 
is founded on a tacit and implied assent of all mankind, that 
the first occupant should hecome the owner j and Barbeyrac, 
Titius, Mr. Locke, and others, holding, that there is no such 
implied assent, neither is it necessary that there should be ; 
for that the very act of occupancy, alone, being a degree of 
bodily labour, is, from a principle of natural justice, without 
any consent or compact, sufficient of itself to gain a title — 
a dispute that savours too much of nice and scholastic refine- 
ment. However, both sides agree in this, that occupancy 
is the thing by which the title was in fact originally gained ; 
every man seising to his own continued use such spots of 
ground as he found most agreeable to his own convenience, 
provided he found them unoccupied by any one else. 



Property, both in lands and moveables, being thus ori- 
ginally acquired by the first taker, which taking amounts to 
a declaration that he intends to appropriate the thing to his 
own use, it remains in him, by the principles of universal law, 
till such time as he does some other act which shews an in- 
tention to abandon it ; for then it becomes, naturally speaking 
puUict Juris once more, and is liable to be again appropriated 
by the next occupant. So if one is possessed of a jewel, and 
casts it into the sea or a public highway, this is such an ex- 
press dereliction, that a property will be vested in the first 
fortunate finder that will seise it to his own use. But if he 
hides it privately in the earth or other secret place, and it is 
discovered, the finder acquires no property therein,* for the 
owner hath not by this act declared any intention to abandon 
it, but rather the contrary : and if he loses or drops it by ac- 
cident, it cannot be collected from thence, that he designed to 
quit the possession ; and therefore in such a case the property 
still remains in the loser, who may claim it again of tta 
16 
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finder. And this, we may remember, is the doctrine of die 
taw of England, with relation to treasure trove '. 

But this method of one man's abandon Ing his property, 
and another seising the vacant possession, however well 
founded in theory, could not long subsist in fact. It was cal- 
culated merely for the rudiments of civil society, and neces- 
sarily ceased among the complicated interests and artificial 
refinements of polite and established governments. In these 
it was found, that what became inconvenient or useless to one 
man, was highly convenient and useful to another; who was 
ready to give in exchange for it some equivalent, that was 
equally desirable to the former proprietor. Thus mutual 
convenience introduced commercial traffic, and the reciprocal 
transfer of property by sale, grant, or conveyance : which 
may be considered either as a continuance of the original pos- [ 1 ] 
session which the first occupant had ; or as an abandoning 
of the thing by the present owner, and an immediate suc- 
cessive occupancy of the same by the new proprietor. The 
voluntary dereliction of the owner, and delivering the posses- 
sion to another individual, amount to a transfer of the pro- 
perty : the proprietor declaring his intention no longer to 
occupy the thing himself, but that his own right of occupancy 
shall be vested in the new acquirer. Or, taken in the other 
light, if I agree to part with an acre of my land to Titius, 
the deed of conveyance is an evidence of my intending to 
abandon the property : and Titius, being the only or first 
man acquainted with such my intention, immediately steps in 
and seises the vacant possession : thus the consent expressed 
by the conveyance gives Titius a good right against me] and 
possession, or occupancy, confirms that right against all the 
world besides. 



The most universal and effectual way of abandoning pro- 
perty, is by the death of the occupant : when, both the actual 
possession and intention of keeping possession ceasing, ihc 
property which is founded upon such possession and intention 
ought also to cease of course. For, naturally speaking, the 
instant a man ceases to be, he ceases to have any dominion : 

'SmVoU. p. 255. 
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else if he had a right to d impose of his acquisitions one mo- 
ment beyond his lite, he woukt also have * right to direct 
their disposal for a million of ages after him : which would 
be highly absurd and inconvenient. AH property must there- 
fore cease upon death, considering men as absolute indivi- 
duals, and unconnected with civil society : for, then, by tin- 
principles before established, the next immediate occupant 
would acquire a right in all that die deceased possessed. But 
as, under civilized governments which are calculated for the 
peace of mankind, such a constitution would be productive 
of endless disturbances, the universal Jaw of almost every 
nation (which is a kind of secondary law of nature) has 
either given tin- dying }>ersoii a power of continuing his pro- 
perty, by disposing of Ids possessions by will; or, in case he 
neglects to dispose of it, or is not permitted lu make any dis- 
U] position at all, the municipal law of the country then steps in, 
ami declares who shall be the successor, representative, co- 
heir of the deceased ; that is, who alone shall have a right to 
enter ujkwi this vacant possession, in order to avoid that con- 
fusion which it's becoming again common would " occasion. 
Ami farther, in case no testament lie permitted by the law, 
or none be made, and no heir can be found so qualified as the 
law requires, still, to prevent the robust title of occupancy 
from again taking place, the doctrine of escheats is adopted 
in almost every country ; whereby the sovereign of the state, 
and those who claim under his authority, are the ultimate 
heirs, and succeed to those inheritances to which no other 
title can Ik* formed. 



The right of inheritance, or descent to the children ami 
relations of the deceased, seems to have been allowed much 
earlier than the right of devising by testament. We are apt 
to conceive at first view that it has nature on its side ; yet we 
often mistake for nature what we find established by long and 
inveterate custom. It is certainly a wise and effectual, but 
clearly a political, establishment ; since the permanent right 
of properly, vested in the ancestor himself, was no witunil, 

k ll i« j>rinM|i.i)ty to prevent any iiw inhrritincv clue* not so properly 

ftt-im-y of (Xiwvuon, I hat the civil lnw descend, lis continue in tlie funds of tin* 

e«Mi<kr» Mb* ami ton u one ftf winmror. Ff. 28.2. 1 1. 
too , w iJiiit upon U.v dc*th of cither, 
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hut merely a civil right. It is true, that the transmission oi" 
>ns to posterity has an evident tendency to make 
a man a good citizen and a useful member of society : it gets 
the passions on the side of duty, and prompts a man to deserve 
well of the public, when he is sure that the reward of his ser- 
vices will not die with himself, but be transmitted to those 
with whom he is connected by the dearest and most tender 
affections Yet, reasonable as this foundation of the right of 
inheritance may seem, it is probable that its immediate ori- 
ginal arose not from simulations altogether so delicate and 
refined, and, if not from fortuitous circumstances, at least 
from a plainer and more simple principle. A man's children 
or nearest relations are usually about him on his death-bed, |[ 12 ] 
and are the earliest witnesses of his decease. They become 
therefore generally the next immediate occupants, till at length, 
in process of time, this frequent usage ripened into general 
law. And therefore also in the earliest ages, on failure of 
children, a man's servants born under his roof were allowed 
to be hia heirs ; being immediately on the spot when he died. 
For, we find the old patriarch Abraham expressly declaring, 
that ** since God had given him no seed, his steward Eliezer, 
** one born in his house, was his heir'." 



While property continued only for life, testaments were 
useless and unknown : and, when it became inheritable, the 
inheritance was long indefeasible, and the children or herrs 
at law were incapable of exclusion by will. Till at length 
it was found, thai so strict a rule of inheritance made heirs 
disobedient and headstrong, defrauded creditors of their just 
debts *nd prevented many provident fathers from dividing 
or charging their estates as the exigence of their families 
required. This introduced pretty generally the right of 
disposing of one's property, or a part of it, by testament ; that 
is, by written or oral instructions properly witnessed and au- 
thenticated, according to the pleasure of the deceased, which 
we therefore emphatically stile his wilt. Tins was established 
in some countries much later than in others. With us in 
England, till modern times, a man could only dispose of one- 
third of his moveables from his wife and children ; and, in 
general, no will was permitted of lands till the reign of Henry 

' Gen, *v. 3. 
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ihe eighth ; and then only of a certain portion : for it was not 
till after the restoration that the power of devising real pro- 
perty became so universal as at present. (1) 

Wills therefore, and testaments, rights of inheritance and 
' successions, are all of them creatures of the civil or municipal 
laws, and accordingly are in all respects regulated by them ; 
every distinct country having different ceremonies and re- 
quisites to make a testament completely valid : neither does 
any thing vary more than the right of inheritance under dif- 
13 ] ferent national establishments. In England particularly, this 
diversity is carried to such a length, as if it had been meant to 
point out the power of the laws in regulating the succession 
to property, and how futile every claim must be, that has 
not its foundation in the positive rules of the state. In per- 
sonal estates the father may succeed to his children ; in landed 
property he never can tie their immediate heir, by any the 
remotest possibility : in general only the eldest son, in some 
places only the youngest, in others all the sons together, 
have a right to succeed to the inheritance : in real estates 
males are preferred to females, and the eldest male will 
usually exclude the rest ; in the division of personal estates, 
the females of equal degree are admitted together with the 
mali s, and no right of primogeniture is allowed. 

Tins one consideration may help to remove the scruples 
of many well-meaning persons, who set up a mistaken con- 
science in opposition to the rules of law. If a nmn dis- 
inherits his son, by a will duly executed, and leaves his estate 
to a stranger, there are many who consider this proceeding as 
contrary to natural justice ; while others so scrupulously ad- 
here to the supposed intention of the dead, that if a will of 
lands be attested by only fteo witnesses instead o{ thrvc, which 
the law requires, they are apt to imagine that the heir is 
bound in conscience to relinquish his title to the devisee, 
But both of them certainly proceed upon very erroneous 
principles, ;e. j£ on the one hand, the son had by nature a 
right to succeed to his father's lands ; or as if, on the other 
hand, the owner was by nature entitled to direct the succession 









(I) Sec [wn.ars. 
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of his property after his own decease. Whereas ihe law of 
nature suggests, that on the death of the possessor the estate 
should again become common, and be open to the next occu- 
pant, unless otherwise ordered for the sake of civil peace by 
the positive law of society. The positive law of society, which 
is with us the municipal law of England, directs it to vest in 
such person as the last proprietor shall by will, attended with 
certain requisites, appoint; and, in defect of such appoint- 
ment, to go to some particular person, who, from the result 
of certain local constitutions, appears to be the heir at law. [ M ] 
Hence it follows, that where the appointment is regularly 
made, there cannot be a shadow of right in any one but the 
person appointed : and where the necessary requisites are 
omitted, the right of the heir is equally strong and built upon 
as solid a foundation, as the right of the devisee would have 
been, supposing such requisites were observed. 

But, after all, there are some few things, which, not- 
withstanding the general introduction and continuance of 
property, must still unavoidably remain in common ; being 
such wherein nothing but an usufructuary property is capable 
of being had : and therefore they still belong to the first 
occupant, during the time he holds possession of them, and 
no longer. Such (among others) are the elements of light, 
air, and water; which a man may occupy by means of his 
windows, his gardens, his mills, and other conveniences ; 
such also are the generality of those animals which are said 
to bejer&t naturae, or of a wild and untameable disposition ; 
which any man may seise upon and keep for his own use or 
pleasure. All these things, so long as they remain in posses- 
sion, every man has a right to enjoy without disturbance; 
but if once they escape from his custody, or he voluntarily 
abandons the use of them, they return to the common stock, 
and any man else has an equal right to seise and enjoy them 
afterwards. (2) 



Again ; there are other things in which a permanent 
property may subsist, not only as to the temporary use, but 
also the solid substance ; and which yet would be frequently 
found without a proprietor, had not the wisdom of the law 



(*) See post, 402. 
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provided a remedy to obviate this inconvenience. Such are 
liirvMs and odier waste grounds,, which were omitted to be 
appropriated in the general distribution of lands ; such also 
are wrecks, cstrays, ajid that species of wild animals which 
the arbitrary constitutions of positive law have distinguished 
from the rest by the well-known appellation of game. With 
regard lo these ami some others, as disturbances and quarrels 
would frequently arise among individuals, contending about 
the acquisition of this species of property by first occupancy, 
[ 15 ] the law has therefore wisely cut up the root of dissension, by 
vesting the things themselves in the sovereign of the state ; 
or else in his representatives appointed and authorised by 
him, being usually the lords of manors. (3) And thus the 
legislature of England has universally promoted the grand 
ends of civil society, the peace and security of individuals, by 
steadily pursuing that wise and orderly maxim, of assigning 
to every thing capable of ownership a legal and determinate 
owner, (4) 



(3) See post, -no. 

(4) It tf rmt very easy (a.*i the author seem* to be aware,) for the minds 
of readers, who have been born and bred up in all the habits, and with thu 
feelings of civil society, to admit the truth of this reasoning on the acqui- 
sition and transmission of property. The subject is too wide a one to he 
satisfactorily discussed in a note; hut two observations may he mmh , U 
important in forming a sound opinion on the whole matter. First, we 
should hare n clear notion of what is meant by natural rights or rights 
(bunded in the law of nature, ns far as regards this subject. When we say 
that a right to devise property of our own uci|ui<<itioiii or to inherit that 
left undisposed of by our fnthtr*, is a right founded on the law of nature, 
we commonly mewf a ri-ht founded on tho**- conclusions of natural reason 
and justice, which men in almost at! civil societies have, a* it were, by ge- 
neral consent recognised and established. But it is obvious that the law of 
nature, thus- understood* presupposes- the formation, nay, even in MN3M 
nK.Mtrc the maturity of civil society, and of course along with it the exist- 
ence of the right of property. Whereas, strictly considered, the law of 
nature relates to a time anterior to this, and provides for a state of thing* 
independent of civil compact. In this point of view it seems correct to 
say that inheritance and devise are not founded on the law of nature. 

But, secondly ; in the former sense it may be equally true, that the indus- 
trious acquirer of property hat a natural right to transmit it to whomsoever 
he please*, and that the child has a natural right to inherit what his ances- 
tor ihtttl not hate transmitted specially to any other person ; that is to say, 
tile wiw*t person* in all societies have agreed that by the establishment of 
thi** two righu certain yreat purpo*es of civil union are best answered. 

Sec the early part of the Ooufaknttiott oa the Law of Forfeiture. 
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CHAl'TEK THE SECOND. 



of REAL PROPERTY; and, first, ov 
CORPOREAL HEREDITAMENTS 



S HE objects of dominion or property arc thiagt, as contra- 
distinguished from persons: antl things are by the law of 
England distributed into two kinds; tilings real and jjirrr 
]*-rmnaL Things real are such as are permanent, fixed, and 
immoveable, which cannot be carried out of their place; as 
lands and tenements: things personal are goods, money, and 
all other moveables ; which may attend the owner's person 
wherever he thinks proper to go, 

Iw treating of things real, let ns consider, firsts their several 
sorts or kinds ; secondly, the tenures by which they may be 
hidden ; thirdly, die estates which may be had in them ; and, 
fourthly, the title to them, and the manner of acquiring and 
losing it 

First, **th regard to their several sorts or kinds, tilings 
real are usually said to consist in lands, tenements, or here- 
ditaments. Land comprehends all things of a permanent, 
substantial nature ; being a word of a very extensive signifi- 
cation, as will presently appear more at large* Tenement is a 
word of still greater extent, and though in its vulgar accept- 
ation k i* only aj>plied to houses and other buildings, yet m [ 17 ] 
it'* original, proper, and Legal sense, it signifies every thing 
that iirav be hohhm, provided it be of a permanent nature; 
whether it be of a substantial and sensible, or of an unsub- 
stantial ideal kind. Thus liberum tetmtuw/umy frank tenement, 
or freehold, is applicable not only to lands and other solid 
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objects, but also to office*, rents, commons, and the like*: 
and, as lands and houses are tenements, so is an advowson a 
tenement ; and a franchise, an office* a right of common, a 
peerage, or other property of the like unsubstantial kind, are 
all of them, legally speaking, tenements b . But an heredita- 
ment, says sir Edward Coke c , is by much the largest and 
most comprehensive expression : for it includes not only lands 
and tenements, but whatsoever may be trtficrited, be it cor* 
poreal or incorporeal, real, personal, or mixed, Thus aii 
heir-loom, or implement of furniture which by custom de- 
scends to the heir together with an house, is neither land, nor 
tenement, but a mere moveable : yet being inheritable, is 
comprised under the general word hereditament : and so a 
condition, the benefit of which may descend to a man from 
his ancestor, is also an hereditament d . (1) 

Hereditaments then, to use the largest expression, are 
of two kinds, corporeal and incorporeal. Corporeal consist 
of such as affect the senses ; such as may be seen and handled 
by the body: incorporeal are not the object of sensation, can 
neither be seen nor handled, are creatures of the mind, and 
exist only in contemplation. 



Corporeal hereditaments consist wholly of substantial and 
permanent objects; all which may be comprehended under 
the general denomination of land only. For land, says sir 
Edward Coke% comprehended! in it's legal signification any 
ground, soil, or earth whatsoever; as arable, meadows, pastures, 
woods, moors, waters, marshes, furzes, and heath. It legally 

• Co. Liu, 6, * 3 Rep. S. 

* Ibid. 19, SO. * Co. UtL 4. 
c Ibid. 6. 

(1) By a condition is here meant a qualification or restriction annexed 
to a conveyance oflands, wh^eby it is provided that in case- u particular 
i <Jot> or does not happen, or a particular act is done or omitted to 
be done, an estate shall commence, be enlarged, or defeated. As mi in- 
stance of the condition here intended, suppose A to have infeoffed B of an 
am of pound upon condition that if hi* heir should pny the feoffee 20t. 
he and bis heir should re-enter, this condition would be an hereditament 
descending on A'* heir after A'« death, and if such heir after A\ death 
should pay the fOi. he would be entitled to re-enter, and would hold the 
il it had descended to him. Co. Litt. SOL ill b. 
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includeth also all castles, houses, and other buildings: for 
they consist, saith he, of two things; land, whichr is the 
foundation, and structure thereupon ; so that if I convey the 
land or groand, the structure or building passeth therewith. 
It is observable that water is here mentioned as a species of 
land, which may seem a kind of solecism ; but such is the 
language of the law : and therefore I cannot bring an action to 
recover possession of a pool or other piece of water by the 
name of water only; either by calculating it's capacity, as, for 
so many cubical yards ; or, by superficial measure, for twenty 
acres of water ; or by general description, as for a pond, a 
watercourse, or a rivulet : but I must bring my action for the 
land that lies at the bottom, and must call it twenty acres of 
land covered with water. * For water is a moveable wandering 
thing, and must of necessity continue common by the law of 
nature; so that I can only have a temporary, transient, 
usufructuary, property therein : wherefore, if a body of water 
runs out of my pond into another man's, I have no right to 
reclaim it. But the land, which that water covers, is per- 
manent, fixed, and immoveable : and therefore in this I may 
have a certain substantial property ; of which the law will take 
notice, and not of the other. 

Land hath also, in it's legal signification, an indefinite 
extent, upwards as well as downwards. Cujus est solum, ejus 
est usque ad caelum, is the maxim of the law upwards ; there* 
fore no man may erect any building, or the like, to overhang 
another's hind : and, downwards, whatever is in a direct line, 
between the surface of any land and the centre of the earth, 
belongs to the owner of the surface ; as is every day's expe- 
rience in the mining countries. So that the word " land" 
includes not only the face of the earth, but every tiling under 
it, or over it And therefore, if a man grants all his latids, 
he grants thereby all his mines of metal and other fossils, his 
woods, his waters, and his houses, as well as his fields and 
meadows. Not but the particular names of the things are 
equally sufficient to pass them, except in the instance of [ 19 ] 
water ; by a grant of which, nothing passes but a right of 
fishing 1 : but the capital distinction is this, that by the name 

' Brownl. 142. • Co. Litt. 4. 
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of a castle, messuage, toft, croft, or the like, nothing else will 
pass, except what ialls with the utmost propriety under the 
term made use of; but by the name of land, which is nomen 
generalissimum, every thing terrestrial will pass h . 

h Co. Litt. 4, 5, 6. 
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CHAPTER THE THIRD. 



of INCORPOREAL HEREDITAMENTS. 



AN incorporeal hereditament is a right issuing out of a 
thing corporate (whether real or personal) or concerning, 
or annexed to, or exercisable within, the same*. It is not 
the thing corporate itselfj which may consist in lands, houses, 
jewels, or the like; but something collateral thereto, as a 
rent issuing out of those lands or houses, or an office relating 
to those jewels. In short, as the logicians speak, corporeal 
hereditaments are the substance, which may be always seen, 
always handled : incorporeal hereditaments are but a sort of ac- 
cidents, which inhere in and are supported by that substance ; 
and may belong, or not belong to it, without any visible 
alteration therein. Their existence is merely in idea and ab- 
stracted contemplation ; though their effects and profits may 
be frequently objects of our bodily senses. And, indeed, if 
we would fix a clear notion of an incorporeal hereditament, 
we must be careful not to confound together the profits 
produced, and the thing, or hereditament, which produces 
them. An annuity, for instance, is an incorporeal heredit- 
ament : for though the money, which is the fruit or product 
of this annuity, is doubtless of a corporeal nature, yet the 
annuity itself, which produces that money, is a thing invisible, 
has only a mental existence, and cannot be delivered over 
from hand to hand. So tithes, if we consider the produce of 
them, as the tenth sheaf or tenth lamb, seem to be completely [ 21 ] 
corporeal ; yet they are indeed incorporeal hereditaments : for 
they being merely a contingent springing right, collateral td 
or issuing out of lands, can never be the object of sense: thai 

• Co. Litt. 19,20. 
c 2 
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casual share of the annual increase h not, lill severed, ca- 
pable of being shewn to the eve, nor of being delivered into 
bodily possession- ( 1 ) 

Incorporeal hereditaments are principally of ten sorts; 
advowsons, tithes, commons, ways, offices, dignities, franchises, 
corodies, or pensions, annuities, and rents, 

I. Advowson is the right of presentation to a church, or 
ecclesiastical benefice. Advowson, advocatio f signifies in cti- 
erifelam reciperc % the taking Into protection ; and therefore is 
synonymous with patronage, pah-onatus .- and he who has the 
right of advowson is called the patron of the church. For, 
when lords of manors first built churches on their own de- 
mesnes, and appointed the tithes of those manors to be paid 
to the officiating ministers, which before were given to the 
clergy in common, (from whence, as was formerly mentioned*, 
arose the division of parishes,) the lord, who thus built 
a church, and endowed it with glebe or land, had of common 
right a power annexed of nominating such minister as he 
pleased (provided he were canon ically qualified) to officiate 
in that church, of which he was the founder, endower, main- 
tainer, or, in one word, the patron • 

This instance of an advowson will completely illustrate 
the nature of an incorporeal hereditament. It is not itself the 
bodily possession of the church and its appendages ; but it is 
a right to give some other man a title to such bodily possession. 

b Vol, I, pag. 119. appear* also to hare been allowed in 

c This original of xhej** potronatus, the Roman empire, Ww. 26. I. U. 
by building and endowing the church, c.2. Nov. 118. c,2S. 



(l) The but clause of this sentence is scarcely expressed with proper 
precision, and runs into the very- error, against which the reader is guarded 
in the text, of confounding the produce with the thing producing them. 
** The cMual share of the annual increase** is in fact as much an object of 
sense before severance as after ; just as where a number of acres belong to 
a Dumber of individual*, »nd are allotted yearly to each in certain propor- 
tion*, though no one before allotment can say which is his acre, yet un- 
doubtedly each acre is tttl! corporeal, and mi object of sense, But the 
right to the casual share is always incorporeal, as well after a* before the 
severance. 



The advowson is the object of neither the sight, nor the touch ; 
and yet it perpetually exists in the mind's eye, and in con- 
templation of law. It cannot be delivered from man| to man 
by any visible bodily transfer, nor can corporal possession be 
had of it- If the patron takes corporal possession of the [ 22 ] 
church, the church-yard, the glebe or the like, he intrudes 
on another man's property : for to these the parson has an 
exclusive right. Hie patronage can therefore be only con- 
veyed by operation of law, by verbal grant (2), either oral or 
written, which is a kind of invisible mental transfer* and be- 
ing so vested it lies dormant and unnoticed, till occasion calls 
it forth : when it produces a visible corporeal fruit, by entitling 
some clerk, whom the patron shall please to nominate, to en- 
ter, and receive bodily possession of the lands and tenements 
of the church. 



Advowsons are either advowsons appendant, or advowsons 
in gross. Lords of manors being originally the only founders, 
and of course the only patrons, of churches d , the right of 
patronage or presentation, so long as it continues 'annexed to 
the possession o^ the manor, as some have done from the 
foundation of the church to this day, is called an advowson 
appendant*: and it will pass, or be conveyed, together with 
the manor, as incident and appendant thereto, by a grant of 
the manor only, without adding any other words f . Hut 
where the property of the advowson has been once separated 
from the property of the manor by legal conveyance, it is 
called an advowson in gross, or at large, and never can be 
appendant any more ; but is for the future annexed to the 
person of its owner, and not to his manor or lands 8 , (3) 



' Co. Lit*. 1 1 v. 

« ibid, i*i. 



f Ibid. 307. 
* Ibid. 120. 



(a) Mr, Christian has cited Woodeson's remark upon the inaccuracy of 
ihb expression; in no age of the English law could an advowson in gross, 
i. e. by itself, pass by word of mouth, though before the statute of frauds, 
it might have passed in that mariner as an appendage to a manor, which 
wai capable of being so conveyed. But the entire usage of the word 
" grant" in this pwsage is unkwyer-like, for every ■ grant" in law is by 
deed, 

(5) Disappendancy (as it in called} may however he only temporary 
under certain circumstances, which arc collected in Burn's Eec. Law. tit, 

c g Advowson, 
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Advowsons are also either prescntntivt^ cotlativc, or datut* 
thv h : An advowson presottfttive is where ihe patron hath a 
right of presentation to the bishop or ordinary, and moreover 
to demand of him to institute his clerk, if he finds himcanon- 
ically qualified ; and this Is the most usual advowson. An 
advowson collalive is where the bishop and patron are one 
and the same person : in which case the bishop cannot present 
to himself; but he does* by the one act of collation, or con- 
[ 23 ] ferring the benefice, the whole that is done in common cases, 
by both presentation and institution. An advowson donative 
is when the king, or any subject by his license, doth found 
a church or chapel, and ordains that it shall be merely in the 
gift or disposal of the patron ; subject to his visitation only, and 
not to that of the ordinary ; and vested absolutely in the clerk 
by the patron's deed of donation, without presentation, institu- 
tion, or induction '. This is said to have been antiently the only 
way of conferring ecclesiastical benefices in England ; the 
method of institution by the bishop not being established 
more early than the time of archbishop Becket, in the reign 
of Henry II. k And therefore though pope Alexander 111. 1 , 
in a letter to Becket, severely inveighs against the prava consue~ 
tttdo t as he calls it, of investiture conferred by the patron only, 
this however shews what was then the common usage. 
Others contend that the claim of the bishops to institution is 
as old as the first planting of Christianity in this island; and 
in proof of it they allege a letter from the English nobility to 
the pope in the reign of Henry the third, recorded by Mat- 
thew Paris m , which speaks of presentation to the bishop as a 

i< Co, Liu, 120. ■ Becrttai, t t 3. /.7. Wkt* 

1 Ibid. 344. ">J.D.m9, 

k Sclii tilli. c. 13. § 2. 

Advowson, ». J.; and the principle which may be collected from them, 
teems to require this limitation on the language of the text, niz. that where 
the separation is effected in fee by the lawful owner of the fee, they can- 
not be reunited by the act and conveyance of the party. They may be 
separated wrongfully by the owner of a particular estate, and reunite by 
the action of the owner of the inheritance ; they may be separated pro- 
frMedly for a term by the owner of the inheritance, and reunite of them- 
selves on the expiration of the term ; or they may be (it is said) lawfully 
separated in fee by the owners of the inheritance, and reunite by descent, 
mi the death of one intestate, upon the other as heir, Other instance* 
might be given, 

IS 





thing immemorial. The truth seems to be, that, where the 
benefice was to be conferred on a mere layman, he was first 
presented to the bishop, in order to receive ordination, who 
was at liberty to examine and refuse him: but where the 
clerk was already in orders* the living was usually vested in 
him by the sole donation of the patron ; till about the middle 
of the twelfth century, when the pope and his bishops' endea- 
voured to introduce a kind of leodal dominion over ecclesias- 
tical benefices, and, in consequence of that, began to claim 
and exercise the right of institution universally, as a species 
of spiritual investiture. 



Howeveb this may be, if, as the law now stands, the true 
patron once waves this privilege of donation, and presents to 
the bishop, and his clerk is admitted and instituted, the ad- 
vowson is now become for ever prcsentative, and shall never C 2* ] 
Ik donative any more n . For these exceptions to general 
rules, and common right, are e\*er looked upon by the law 
in an unfavourable view, and construed as strictly as possible. 
If therefore the patron, in whom such peculiar right resides, 
does once give up that right, the law, which loves uniformity, 
will interpret it to be done with an intention of giving it up 
for ever: and will therefore reduce it to the standard of other 
ecclesiastical livings, (4) 

LI. A second species of incorporeal hereditaments is that 
of tithes; which are defined to be the tenth part of the in- 
crease, yearly arising and renewing from the profits of lands, 
the stock upon lands, and the personal industry of the inha- 
bitants : the first species being usually called predial, as c£ 
corn, grass, hops, and wood ■ : the second mixed, as of wool, 
milk, pigs, fyc. p , consisting of natural products, but nurtured 
and preserved in part by the care of man ; and of these the 
tenth must be paid in gross ; the third personal, as of manual 

■ Co. Lltt. 344. Cro,Jae f 63- * Ibid. 

9 1 Roll, Abr. 635. 2 Inst. 649. 

(4) So alio by 1 6.1. at, 2. c la if a donative ehnuld receive augmenta- 
tion from Queen Anne'* bounty, which it cannot do without the consent 
of the patron under his hand and seal, it becomes liable to lapse, und sub- 
ject to the visitation and jurisdiction of the ordinary, as a presentative 
living. 

c * 
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occupations, trades, fisheries, and the like ; and of these only 
the tenth part of the clear gains and profits is due \ (5) 

It is not to be expected from the nature of these general 
commentaries, that I should particularly specify what things 
are titheuble, and what not ; the time when, or the manner 
and proportion in which, tithes are usually due. For this I 
must refer to such authors as have treated the matter in de- 
tail : and shall only observe, that, in general, tithes are to be 
paid for every thing that yields an annual increase, as corn, 
hay, fruit, cattle, poultry, and the like; but not for any thing 
that is of the substance of the earth, or is not of annual in- 
crease, as stone, lime, chalk, and the like; nor for creatures 
that are of a wild nature, 01 -ferae naturae, as deer, hawks, gc 
whose increase, so as to profit the owner, is not annual, but 
casual T . (6) It will rather be our business to consider, 
1. The original of the right of tithes. 2. In whom that 
[ 25 3 right at P resen t subsists. 3. Who may be discharged, either 
totally or in part from paying them. 

1, As to their original, I will not put the title of the 
clergy to tithes upon any divine right ; though such a right 
certainly commenced, and I believe as certainly ceased, with 
the Jewish theocracy. Yet an honourable and competent 
maintenance for the ministers vt the gospel is, undoubtedly, 
jure divino ; whatever the particular mode of that maintenance 
may be. For, besides the positive precepts of the new testa- 
ment, natural reason will tell us, that an order of men, who 
are separated from the world, and excluded from other lucra- 
tive professions, for the sake of the rest of mankind, have a 
right to be furnished with the necessaries, conveniences, and 



' 1 Roll. Abr. 6S6. 



' 2 IniL tiJI, 



(5) The statute S&3E.6* c. 15, direct*, as to personal tithes, that only 
the tenth part of the dear gains &bould be paid ; but the payment of them ut 
all i* almost entirely discontinued, except in the articles of mills and fish. 
Even in these the payment depends entirely upon custom, the statute 
regulating it by that criterion; and therefore according to that a full tenth, 
• clear tenth, or le«, or nothing at all is paid. See Toller on Tithes, 4$. 




(6) Both of mines and foauh, however, and of animAls/enr uatunr, tithe* 
may be due by ipeeial custom. Toller, 153, 155. 
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moderate enjoyments of life, at their expence, for *l*»e 
benefit they forego tbe usual means of providing them. 
Accordingly all municipal laws have provided a liberal find 
decent maintenance for their national priests or clergy : ours 
in particular have established this of tithes, probably in imita- 
tion of the Jewish law : and perhaps, considering the dege- 
nerate state of the world in general, it may be more beneficial 
to the English clergy to found their title on the law of the 
land* than upon any divine right whatsoever, unacknowledged 
and unsupported by temporal sanctions. 

We cannot precisely ascertain the time when tithes were 
first introduced into this country. Possibly they were con- 
temporary with the planting of Christianity among the Saxons, 
by Augustin the monk, about the end of the sixth century. 
But the first mention of them, which I have met with in any 
written English law, is in a constitutional decree, made in 
a synod held A. D, 786 % wherein the payment of tithes in 
general is strongly enjoined. This canon or decree, which 
at first bound not the laity, was effectually confirmed by two 
kingdoms of the heptarchy, in dieir parliamentary conven- 
tions of estates* respectively consisting of the kings of Mercia 
and Northumberland, the bishops, dukes, senators, and 
people. Which was a few years later than the time that 
Charlemagne established the payment of them in l France, 
and made that famous division of them into four parts ; one 
to maintain the edifice of the [church, the second to support 
the poor, the third the bishop, and the fourth die parochial 
clergy \ 

The next authentic mention of them is in the Jbediis 
Edwardi el Gvthnmi ; or the laws agTeed upon between 
king Gu thru n the Dane, and Alfred and his son Edward 
die elder, successive kings of England, about the year 900. 
This was a kind of treaty between those monarchs, which 
may be found at large in the Anglo-Saxon laws w : wherein 
it was necessary, as Guthrun was a pagan, to provide for the 
subsistence of the Christian clergy under his dominion ; and 



■ Seld. e.8, §2. 
T A. 2>. 77S. 



. « Book I. ch. 1]. SeW. «.6. 
Sp. of Urn, b. 3 I.e. 13. 

" WiJkina, J»g ( £l. 
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accordingly, we find * the payment of tithes not only cnjoitietk 
but b pmaUff added, upon non-observance : which law is 
seconded by the laws of Atbelstan y , about the year 930. 
And this is as much as can certainly be traced out, with re- 
gard to their legal original. 

2. We are next to consider the persons to whom they are 
due. And upon their first introduction (as hath formerly 
been observed *), though every man was obliged to pay tithes 
in general, yet he might give them to what priests he pleased * ; 
which were called arbitrary consecrations of tithes ; or he 
might pay them into the hands of the bishop, who distributed 
among his diocesan clergy the revenues of the church, which 
were then in common b . But, when dioceses were divided 
into parishes, the tithes of each parish were allotted to its own 
particular minister ; first, by common consent, or the appoint- 
ment of lords of manors, and afterwards by the written law 
of the land c . 



r_ 27 ] However, arbitrary consecrations of tithes took place 
again afterwards, and became in general use till the time of 
king John, d * Which was probably owing to the intrigues of 
the regular clergy, or monks of the Benedictine and other 
rules, under archbishop Duns tan and his successors: who 
endeavoured to wean the people from paying their dues to the 
secular or parochial clergy (a much more valuable set of men 
than themselves), and were then in hopes to have drown, by 
sanctimonious pretences to extraordinary purity of life* all 
ecclesiastical profits to the coffers of their own societies. And 
tills will naturally enough account for the number and riches 
of the monasteries and religious houses, which were founded 
in those days, and which were frequently endowed with tithes, 
For a layman, who was obliged to pay his tithes somewhere, 
might tlunk it good policy to erect an abbey, and there pay 
them to his own monks ; or grant them to some abbey already 
erected : since, for this donation, which really cost the patron 
little or nothing, he might, according to the superstition of 




cap. 6. 
» cap, U 

■ Book I. Introd, § 4. 

■ % In»L 64*. Hob, 396. 



» Scld. c,9.$l 

' LL. Edgar, c. 1. *&. Canut. c. II. 

' Selic, 11, 
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the times, have masses for ever sting for his soul. Hut, 
in process of years, the income or the poor laborious pariah 
priests being scandalously reduced by these arbitrary consecra- 
tions of tithes, it was remedied by pope Innocent the c third, 
:ilx>ut the year 1200, in a decretal epistle, sent to the arch- 
bishop of Canterbury, and dated from the palace of Latenui: 
which has occasioned sir Henry Hobart and others to mistake 
it for a decree of the council of Lateran, held A. ZX 11 79, 
which only prohibited what was called the infeodation of 
tithes, or their being granted to mere laymen r , whereas this 
letter of pope Innocent to the archbishop enjoined the pay- 
ment of tithes to the parsons of die respective parishes 
where every man inhabited, agreeable to what was afterwards 
directed by the same pope in other countries K This epistle, 
says sir Edward Coke h , bound not die lay subjects of this 
realm : but, being reasonable and just, (and, he might have 
added, being correspondent to the antient law,) it was allowed [ 28 ] 
of, and so became lex terrae. This put an effectual stop to 
all the arbitrary consecrations of tithes; except some foot- 
steps which still continue in those portions of tithes, which 
the parson of one parish hath, though rarely, a right to claim | 

in another : for it is now universally held l , that tithes are 
due, of common right, to the parson of the parish, unless 
there be a special exemption. (7) This parson of the parish, 
we have formerly seen \ may be either the actual incumbent, 
or else the appropriator of the benefice : appropriations being 
a method of endowing monasteries, which seems to have been 
devised by the regular clergy ; by way of substitution to arbi- 
trary consecrations of tithes '. 



8. We observed that tithes are due to the parson of com- 
mon right, unless by special exemption ; let us therefore see, 

Opera Innocent. III. tarn. 2. pag.452. k Book I. p, 3S5. 

Decretal, 1.3. (.30. c. 19. J In citraparochial places the king, by 

JW, e»S- 6. h» royal prerogative, Iws a right to all 

2 In*.641. the tithes. Sec bock I. p. 1 19. 284. 

Regist. 46. Hob. $90. 

(") The origin of portions probably may be found in the circumstance 
of a lord's estate extending into what has since become two parishes ; and 
the lenantt still continuing to pay their tithes to the church which he had 
founded. 
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thirdly, who may be exempted from the payment of tithes, 
and how lands, and their occupiers, may be exempted or dis- 
charged from the payment of tithes, either in part or totally ; 
first, by a real composition ; or, secondly, by custom or pre- 
scription. 

First, a real composition is when an agreement is made 
between the owner of the lands, and the parson or vicar 
with the consent of the ordinary and the patron, that such 
lands shall for the future be discharged from payment of tithes, 
by reason of some land or other real recompence given to the 
parson, in lieu and satisfaction thereof m . This was permitted 
by law, because it was supposed that the clergy would be no 
losers by such composition; since the consent of the ordinary, 
whose duty it is to take care of the church in general ; and of 
the patron, whose interest it is to protect that particular 
church, were both made necessary to render the composition 
effectual : and hence have arisen all such compositions as exist 
at this day by force of the common law. But experience 
shewing that even this caution was ineffectual, and the pos- 
sessions of the church being, by this and other means, every 
day diminished, the disabling statute* 1 3 Eliz. c 10,, was 
made : which prevents, among other spiritual persons, all 
parsons and vicars from making any conveyances of the 
estates of their churches, other than for three lives, or twenty- 
one years. So that now, by virtue of this statute, no real 
composition made since the 1 3 Eliz. is good for any longer 
term than three lives, or twenty-one years, though made by 
the consent of the patron and ordinary : which has indeed 
effectually demolished this kind of traffic ; such compositions 
being now rarely heard of, unless by authority of parlia- 
ment. (8) 

m 2 I nit 490. Rcgiit. 38. 13 Rep. 40. 



(8) The real recompence mentioned in the text may be a rent-charge 
bluing out of land, or the doing something to the eaie or profit of the 
parson. K real composition must have had its commencement within 
time of memory, and it* commencement must be shown ; in order to esta- 
blish it, the courti require cither the actual production of the deed of com- 
position, or at least some independent proof of iu having once existed. 
The reason for this U itated to be, that if it were otherwise, the church 

would 
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Secondly, a discharge by custom or prescription, is where 
time out of mind such person or such lands have been, 
either partially or totally, discharged from the payment of 
tithes. And this immemorial usage is binding upon all pnr- 
ties ; as it is in it's nature an evidence of universal consent 
and acquiescence, and with reason supposes a real composi- 
tion to have been formerly made. This custom or prescrip- 
tion is either de modo decimcmdi, or de non dccimando* 

A modus decimondi, commonly called by the simple name 
of a modus only, is where there is by custom a particular 
manner of tithing allowed, different from the general law of 
taking tithes in kind, which are the actual tenth part of the 
annual increase. This is sometimes a pecuniary compens- 
ation, as two-pence an acre for the tithe of land : sometimes 
it is a compensation in work and labour, as that the parson 
shall have only the twelfth cock of hay, and not the tenth in 
consideration of the owner's making it for him : sometimes, 
*m tteu of a large quantity of crude or imperfect tithe, the par- 
son shall have a less quantity, when arrived to greater ma- 
turity, as u couple of fowls in lieu of tithe-eggs ; and the like. 
Any means, in short, whereby the general law of tithing is 
altered, and a new method of taking them is introduced, is 
called a modus dceimandi, or special manner of tithing. 

To make a good and sufficient modus, the following rules 
must be observed. 1. It must be certain and invariable* f for 
payment of different sums will prove it to be no modus, that 
is, no original real composition ; because that must have been 
one and the same, from its first original to the present time. 
2. The thing given, in lieu of tithes, must be beneficial to 
the parson, and not for the emolument of third persons only"; 
thus a modus, to repair the church in lieu of tithes, is not 
good, because that is an advantage to the parish only; but 
to repair the chancel is a good modus, for that is an advantage 
to the parson. 3. It must be something different from the 



[ 30 ] 



■ X Keb,602. 



a lBeU.Abr.649. 



would be defrauded, mid every bad modus (bad for its rankness) would be 
turned into a good composition. See Toller on Tithe^ 2]9, Burn, Ec.L. 
3. 437., and the ta&es there referred ta 
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tiling compounded for p : one load of hay, in Men (fall tithe 
hay, is no good modus ; for no parson would bond Jide make 
a composition to receive less than his due in ihe BUBfi species 
of tithe; and therefore die Jaw will not suppose it possible 
for such composition to have existed. 4. One cannot be dis- 
charged from payment of one species of tithe, by paying a 
modm for another 1 *. Thus a modus of \d. for every milch 
cow will discharge the tithe of milch kine, but not of barren 
cattle : for tithe is, of common right, due for both ; and 
therefore a modtts for one shall never be a discharge for the 
other. 5. The recom pence must be in its nature as durable 
as the tithes discharged by it; that is, an inheritance cer- 
tain': and therefore, a modus that every inhabitant of a house 
shall pay 4rf. a year, in lieu of the owner's tithes, is no good 
modus; for possibly the house may not be inhabited, and then 
the recompcnce will be lost 6, The modus must not be too 
large, which is called a rank modus : as if the real value of 
the tithes be 60/. pa' annum, and a modus is suggested of 
40/., this modus will not be established : though one of 40.?. 
might have been valid *. Indeed, properly speaking, the doc- 
trine of ranfawss in a modus is a mere rule of evidence, drawn 
from the improbability of the fact, and not a rule of law \ 
For, in these cases of prescriptive or customary moduses, it is 
supposed that an original real composition was antiently 
made; which being lost by length of time, the immemorial 
usage is admitted as evidence to shew that it once did exist, 
and that from thence such usage was derived. Now time 
of memory hath been long ago ascertained by the Jnw to 
commence from the beginning of the reign of Richard 
Lhe first " ; and any custom may be destroyed by evidence of 
non-existence in any part of the long period from that time 
to the present ; w In w fore, as this real composition is sup- 



' 1 Lev. 179. 

-i Cm, ELJi. 44*. Salk.657. 

» 9 P.Wmi. 4(32. 

■ 1 1 Mod. <S0w 

f J^fc- *- Dowlmti, HO. l'J Goo. III. 
C.B. 2 III. II. 1257. 

■ 9 ImU 238, 299. Thii rule «u 
adopted, v> Ik.ii l>jr the statute of Wn»m. 
t. (S Edw.L c.39.) dw reign of Ri- 
chard L wu nude the limt- of limit. 



■lion in j i writ «ii right. But, since hy 
the statute :V2 Hen. VII L c.2. this pe- 
riod (in a writ of right) ImUi K-c-n very 
rationally reduced to 60 jeans, it feet-ins 
unaccountable, that tht due of legal 
prescription or memory should still 
continue to tw reckoned from an -xm 
so very Antiquated. Sc* Lift. § J 70. 
31 lltn*. VI, 37. 2 Roll. Abr. 209. 
ul, M 
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posed to have been an equitable contract, or the full value 
of the tithes, at the time of making it, if the modus set up 
is so rank and large, as that it beyond dispute exceeds 
the value of the tithes in die time of Richard the first, 
modus is (in point of evidence) felo de se t and destroys 
itself. For, as it would be destroyed by any direct evidence 
to prove it's non-existence at any time since that fura, so also 
it is destroyed by carrying in itself this internal evidence of a 
much iater original. 

A prescription dc non dixtmando is a claim to be entirely 
discharged of tithes, and to pay no compensation in Ijeu of 
them. Thus the king by his prerogative is discharged from 
all tithes \ (9) So a vicar shall pay no tithes to the rector, nor 
the rector to the vicar, for ecclesia decimas non solvit ecclcsiee™. 
But these personal privileges (not arising from or being an- 
nexed to the land) are personally confined to both the king 
and the clergy ; for their tenant or lessee shall pay tithes, 
though in their own occupation their lands are not generally 
titheable.* And, generally speaking, it is an established rule, 
that, in tmf hands, modus (k> non decimando non valet *. But 
spiritual persons or corporations, as monasteries, abbots, 
bishops, and the like, were always capable of having their 



Cm. EIii.511. 
' ItitL 479, 51 1. Swr.3. Moor. Si O. 



* Cro, Elu. 47&. 
>■ Ibid. 511. 



(9) In the case of the Earl of Hertford v. Leech, Gwill, 486. there is 
rather a surained attempt to refer this prerogative of the king to Ida being 
per tana mirfa, et mcro olcu unctttt, having the supreme ecclesiastical juris- 
diction in him, and being the supreme ordinary that hath the cure of souls. 
If this were correct, then all the absolute exemptions might in some sense 
be said to be founded on one principle, that of ecclesia decimal non tolvil 
ectietut; but it seems more safe and simple to refer it to mere usage, upon 
which the king by prerogative may prescribe for the holding free from pay- 
ment of tithes. Perhaps this may enable us to reconcile the difference which 
prevails, in the books, as to how far this prerogative extends ; some stating it, 
as in the teM, to be merely personal, (and if so, it k obviously almost naga- 
tory.) others affirming that it includes the king's tenant* for years or at will. 
Neither may be right universally ; and yet the decisions both ways may be 
correct, if they were governed by the particular prescriptions proved or 
admitted in each case, which from the shortness of some of the printed 
report! cannot be ascertained. All, however, agree, that where the king 
aliens the freehold, the privilege does not extend to his patentee. Coin- 
Dig. Disui Woodd, 100, Gwill, 1 84. 869. 
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lands totally discharged of tithes by various ways 1 ; as, I. By 
real composition: 2. By the pope's bull of exemption ; 3. By 
unity of possession ; as when the rectory of a parish, and 
Iriiils in the same parish, both belonged to a religious house^ 
those lands were discharged of tithes by this unity of posses- 
sion ; t. By prescription ; having never been liable to tithes, 
by being always in spiritual hands : 5. By virtue of their 
order; as the knights-templars, Cistercians, and others, whose 
lands were privileged by the pope with a discharge of tithes *. 
Though upon the dissolution of abbeys by Hen. VIII. most 
of these exemptions from tithes would have fallen with them, 
and the lands become titheable again ; had they not been 
supported and upheld by the statute 31 Hen. VII I. c. 13,, 
which enacts, that all persons who should come to the pos- 
§e»ioG of the lands of any abbey then dissolved, should hold 
them free and discharged of tithes, in as large and ample a 
manner as the abbeys themselves formerly held them. And 
from this original have sprung all the lands, which being in 
Jay hands, do at present claim to be tithe free: for, if a man 
can shew his lands to have been such abbey-lands, and also 
immemorially discharged of tithes by any of the means before- 
mentioned, this is now a good prescription de nan tkcimmtdo. 
But he must shew both these requisites ; for abbey-lands, 
without a special ground of discharge, are not discharged of 
course ; neiUier will any prescription de mm dccimando avail 
in total discharge of tithes, unless it relates to such abbey- 
lands. ( 1 0) 



* Hub, 309, Cro. J»c. GC*. 



• 9 IUp.44, Seld. lith. e. 13, $ 2, 



(10) The 9 H.5. dissolved alt the alien priories and abbeys, at the ft H, a, 
c, US, did all religion* houses whos* annual revenue was under soo/. | and 
neither of thews statutes contained any such provision as that which is 
found in (be 91 fl.fr. c. 13., and which is held not to extend to house* 
dissolved under the Conner statutes. Lord Hobart indeed observes, in 
Wright v. {Jerrnrtiy p. 309., that even of these nbbies, if the lands before 
dissolution paid no tithes by prescription, the king or hi* patentees would 
hold thcui id*o free, for this wns not a grant or privilege that needed pre- 
servation by any statute ; they were not properly lands discharged, hut 
lands uncharged with tithes. Out this doctrine, which wa» not material 
to the dbchu'm <-i tin- ease, wiw ijue>tioued by Sir T, Plumer M, R. in Page 
r. Wilton, v Jacob and Walker, 5'Jfi, and seems to have been virtually over* 
ruled in /Vn/Wd v. (Jnnmc, ibid, 534. 
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III. Common, or right of common, appears from its very 
definition to be an incorporeal hereditament : being a profit 
which a man hath in the land of another ; as to teed his 
beasts, to catch fish, to dig turf, to cut wood, or the like*. 
And hence common is chiefly of four sorts ; common of pas- 
ture, of piscary, of turbary, and of estovers, 

1. Common of pasture is a right of feeding one's beasts [ 33 ] 
on another's land : for in those waste grounds, which are 
usually called commons, the property of the soil is generally 
in the lord of the manor ; as in common fields it is in the 
particular tenants. This kind of common is either appen- 
dant, appurtenant, because of vicinage, or in gross b * 

Common appendant is a right belonging to the owners or 
occupiers of arable land, to put commonable beasts upon the 
lord's waste, and upon the lands of other persons within the 
same manor. Commonable beasts are either beasts of the 
plough, or such as manure the ground. This is a matter of 
most universal right ; and it was originally permitted c , not 
only for the encouragement of agriculture, but for the neces- 
sity of the thing. For, when lords of manors granted out 
parcels of land to tenants, for services either done or to be 
done, these tenants could not plough or manure the land 
without beasts ; these beasts could not be sustained without 
pasture ■ and pasture could not be had but in the lords* 
wastes, and on the uninclosetl fallow grounds of themselves 
and the other tenants. The law therefore annexed this right 
of common, as inseparably incident to the grant of the lands; 
and this was the original of common appendant; which ob- 
tains in Sweden, and the other northern kingdoms, much in 
the same manner as in England 11 , Common ajtpm-tenawt 
ariseth from no connection of tenure, nor from any absolute 
necessity ; but may be annexed to lands in other lordships % 
or extend to other beasts, besides such as are generally com- 
monable; as hogs, goats, or the like, which neither plough 
nor manure the ground. This not arising from any natural 
propriety or necessity, like common appendant, is therefore 



* Flftdt \**. 157. 

* Co. Lta, i n, 

* 2 Inst. se. 

vol. If. 



d StSereh. dejuir Suevnnm, L 2. c.8. 
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not of general right ; but can only be claimed by [special 
grant or (11)] immemorial usage and prescription f , which 
the law esteems sufficient proof of a special grant or agree- 
ment tor tlm |W|WBi. Common became of* vkitiage, or 
neighbourhood, is where the inhabitants of two townships, 
which lie contiguous to each other, have usually intercom- 
[ 34 ] moned with one another ; the beasts of the one straying mu- 
tually into the other's fields, without any molestation from 
either. This is indeed only a permissive right, intended to 
excuse what in strictness is a trespass in both, and to pre- 
vent a multiplicity of suits: and therefore either township 
may inclose and bar out the other, though they have inter- 
commoned time out of mind. Neither hath any person of 
one town a right to put his beasts originally into the other's 
common : but if they escape, and stray thither of themselves, 
the law winks at the trespass*. Common in gross, or at 
large, is such as is neither appendant nor appurtenant to land, 
but is annexe*! to a man's person ; being granted to him and 
his heirs by deed; or it may be claimed by prescriptive right* 
as by a parson of a church, or the like corporation sole. 
This is a separate inheritance, entirely distinct from any 
landed properly, and may be vested in one who has not a 
loot of ground in the manor. 



All these species, of pasturable common, may be and 
usually are limited as to number and time ; but there are also 
commons without stmt, and which lust all the year. By the 
statute of Mertoti, however, nnd other subsequent statutes % 
the lord of a manor may enclose so much of the waste OS he 
pleases for tillage or woodground, provided he leaves com- 
mon sufficient for such as are entitled thereto. This enclo- 
sure, when justifiable, is called in law, M approving ;" an an- 
tient expression, signifying the same as u improving K" The 
lord hath the sole interest in the soil ; but the interest of the 
lord and commoner, in the common, are looked upon in law 



r Co, Litt. 121, 122. 
■ /&id. 192. 



h 20Hen.IH.c4. 29 Geo. II, c,36. 
and 91 Geo. II. c.«l. 

int. 474. 



(11) See Comiam v, Slavk t 15 East, toa,, which determined that common 
appurtenant may be claimed by modern «pecial grant, s» well a* by pre- 
scription. 
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as mutual. They may both bring actions for damage done, 
either against strangers, or each other ; the lord for the pub- 
lic injury* and each commoner for his private damage". (12} 



2, 9. Common of piscary fa a liberty of fishing in another 
man's water ; as common of turbary is a liberty of digging 
turf upon another's ground 1 . There is also a common of 
digging For coals, minerals, stones, and the like. All these 
bear a resemblance to common of pasture in many respects ; 
though in one point they go much tardier % common of pas- 
ture being only a right of feeding on the herbage and vesture [ SB ] 
of the soil, which renews annually ; but common of turbary, 
and those aftermentioued, are a right of carrying away the 
veTy soil itself. 
* 

4. Common of estovers or estoiwiers, t that is, necessaries, 
om esioffer, to furnish,) is a liberty of taking necessary wood, 
the use or furniture of a house or farm, from off another's 
estate. The Saxon word, bote, is used by us as synonymous 
to the French estovers: and therefore house- bote is a sufficient 
allowance of wood, to repair, or to burn in, the house : which 

1 9 Hep, IIS. • Co. Utt, 122. 

(IS) The construction put upon the statute of Merton is, that not merely 
lords of manors, but any person seised in fee of part of a waste within a 
manor may approve under the restrictions mentioned in the text. Glover v. 
Lane, 3T-RL445. The statute of Merton, however, is confined to com- 
mon of pasture, and though perhaps the lord at common law might have 
inclosed against common appendant, because it did not arise from express 
grant, but was an incident to another grant, yet he could not do so against 
any other right of common. The consequence is, that wherever there 
exist other rights of common than that of pasture, and the lord desires to 
approve either at common law, or under the statute, he must do it so as 
not to interrupt the holders of those other rights in the exercise of them. 
8*e Fattvcti *, Slrtc&iandt Willes, 57. SAakcspear v. Peppin, 6T.R.741, 
Grata *. GtiiNrr, 1 Taunt. 43 5. The two statutes of George the second, cited 
in the margin, and the 10 G. 3. c.42., amending them, go rather beyond the 
statute of Merton for the purpose of encouraging the growth of timber ; and 
without reference to the sufficiency of common left, they impower the owners 
of wastes, with the consent of the majority in number and value of the 
commoners, and pice wrid, the majority, &c, of the commoners, with the 
assent of the owners, or any other persons or bodies, with the assent of the 
owners and majority, &c. of the commoners, to inclose for timber any part 
of the waste for such time and on such conditions as shall be agreed on.— 
See Vol. III. 2*6. &c. 
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latter is sometimes called fire- bote: plough-bote and cart-bote 
arc wood to be employed in making and repairing all instru- 
ments of husbandry; and hay-liote, or hedge-bote, is wood for 
repairing of hays, hedges, or fences. These botes or estovers 
must be reasonable ones ; and such any tenant or lessee may 
take off the land let or demised to him, without waiting for 
any leave, assignment, or appointment of the lessor, unless he 
be restrained by special covenant to the contrary ^ (IS) 

These several species of commons do alt originally result 
from the same necessity as common of pasture ; viz. for the 
maintenance and carrying on of husbandry ; common of pis- 
cary being given for the sustenance of the tenant's family; 
common of turbary and fire-bote for his fuel ; and house-bole, 
plough-bote, cart-bote, and hedge-bote, for repairing his house, 
his instruments of tillage, and the necessary fences of his grounds. 

IV. A fourth species of incorporeal hereditaments is that 
of ways; or the right of going over another man's ground. I 
speak not here of the king's highways, which lead from town 
to town ; nor yet of common ways, leading from a village into 
the fields; but of private ways, in which a particular man 
may have an interest and a right, though another be owner of 
the soil. This may be granted on a special permission; as 
when the owner of the land grants to another a ^liberty of 
passing over his grounds, to go to church, to market, or the 
like: in which case the gift or grant is particular, and con- 
fined to the grantee alone: it dies with the person ; and, if 
[ S6 ] tbe grantee leaves the country, lie cannot assign over his right 
to any other; nor can he justify taking another person in his 
company", A way may be also by (J4-) prescription; as if all 
■ Co. Liu. 41. " Finch. ftpMtfj 

(13) Though the right of taking estovers result from the same necessity 
a* the right of common, it is clearly not a right of common, when exercised 
by a tenant on die land demised to him, which the manner of its introduc- 
tion in this place; might lead the student to suppose it was. See post, 190. 

U*. 

(14) The word ** custom" should be inserted here, which the author 
intended to include, probably, under the term " prescription," (though at 
p. £63. post, he has properly distinguished between the two) for hit first 
instance is n custom, and not a prescription. 
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the inhabitants of such a hamlet, or all tlie owners and occu- 
piers of such a form, have immemorially used lo cross such 
a ground for such a particular purpose: for this immemorial 
usage supposes an original grant, whereby a right of way thus 
appurtenant to land or houses may clearly be created. A right 
of way may also arise by act and operation of law : for, if a 
man grants me a piece of ground in the middle of his field, 
he at the same time tacitly and impliedly gives me a way to 
come at it; and I may cross his laud for that purpose without 
trespass . For when the law doth give any thing to one, it 
giveth impliedly whatsoever is necessary for enjoying the 
same*. (15) By the law of the twelve tables at Rome, where 
& man had the right of way over another's land, and the road 
was out of repair, he who had the right of way might go over 
any part of the land he pleased : which was the established rule 
in public as well as private ways. And the law of England, 
m both cases, seems to correspond with the Roman'. (16) 



Y. Offices, which are a right to exercise a public or 
private employment, and to take the fees and emoluments 
thereunto belonging, are also incorporeal hereditaments ; 



4 Finch. law, 63. 
* Co. Un. 56. 



1 Lord Ilaym.Ti!.-.. 1 IJrowm. 212. 
2 Show, 28. 1 Jon. 297. 



(15) Though this position is undoubtedly true, it is no reason in support 
of the doctrine laid down in the sentence next before it ; for in the instance 
put, it n not the law, but an individual, that has given me the piece of 
ground, to the enjoyment of which the way is necessary. The sentence 
thould be, when anyone doth give any thing to another, he gives inapliedly,&c. 
Thii i* true, and is the foundation of what is called a way of necessity, 
which it pruned not only in the instance put in the text, but in the converse 
of it, where a man grants his field, and reserves a piece of ground in the 
middle of it for himself. See 1 Wins. Saund. 523, a, 6. Pcmfrtt v. Ricroft. 

(16) In the case of Taylor v. Whitehead, Dougl. 745., this position, bo far 
at regard* private ways not of necessity, was over-turned, and upon good 
grounds, — be, that has the use of a way, is in justice presumptively bound 
to keep h m repair, and permission given to pass in a specific line is not a 
permission given to pass in any other. " If," said Mr. J. B" idler, " this had 
been a way of necessity, the question would have required consideration j and 
there it should seem that the same principle, which gave the first way, 
would, when that was impassable, be held to give also any other," " High- 
way*,** said Lord Mansfield, " are governed by a diflerent principle ; they 
are for the public service, and if the usual track h impassable, it h for the 
general good that people should be entitled to pace in another line." 
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whether public, as those of magistrates; or private, as of 
bailiffs, receivers, and the like. For a man may have an 
estate in them, either to him and his heirs, or for life, or for 
a term of years, or during pleasure only : save only that 
offices of public trust cannot be granted for a term of years, 
especially if they concern the administration of justice, for 
then they might perhaps vest in executors and administra- 
tors'. (17) Neither can any judicial office be granted in 
reversion : because though the grantee may be able to perform 
it at the time of the grant, yet before the office falls he may 
become unable and insufficient: but ministerial offices may be 
so granted ■ ; for those may be executed by deputy. Also, 
by statute 5 Si 6 Edw. VL c. 1 6, no public office (a few only 
excepted) shall be sold, under pain of disability to dispose of 
or bold it. (18) For the law presumes that he who buys an 
office will, by bribery, extortion, or other unlawful means, 
make his purchase good, to the manifest detriment of the 
public. 



VI. Dignities bear a near relation to offices. Of the 
nature of these we treated at large in the former book'; it 
will therefore be here sufficient to mention them as a species 
of incorporeal hereditaments, wherein a man may have a 
property or estate. 



VII. Fiunch ises are u seventh species. Franchise and 
liberty are used as synonymous terms : and their definition 
is u a royal privilege, or branch of the king's prerogative* 
subsisting in the hands of a subject. Being therefore derived 
from the crown, they must arise from the king's grant j or in 



9 Rep. 97. 
1 1 Rep, 4. 



' Sec book I. eh. 12, 
u Flock 1. 164, 



(1 7) It would seem to be equally inconvenient that such offices should 
be granted in fee. or fee-tail ; but a distinction is attempted to be made in 
favour of such grants in the c«*e referred to in the margin ; and we have 
still some instances remaining of shrievalties and similar offices being here- 
ditary.. 

(tfl) This statute has been extended in its operation by the 49G.J, e.lSG. 
otland Hnd Ireland, and made to include all offices in the gift of thr 
crown, or under the appointment of the East India Company, with certain 
exception* eppcifir d in the statute. The oflence of buying or selling, or in 
anyway contributing to the purchase or sale of any office within the act, » 
thereby made punish able as a misdemetnor. 
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some cases may be held by prescription, which, as has been 
frequently said, presupposes a grant. The kinds of them are 
various, and almost infinite : I will here briefly touch upon 
some* of the principal; premising only, that they may be 
-vested in either natural persons or bodies politic ; in one man 
or in many : but the same identical franchise, that has before 
been granted to one, cannot be bestowed on another, for that 
would prejudice the former grant". 

To be a. county palatine is a franchise, vested in a number 
of persons. It is likewise a franchise, for a number of persons 
to be incorporated, and subsist as a body politic ; with a power 
to maintain perpetual succession, and do other corporate acts : 
and each individual member of such corporation is also said 
to have a franchise or freedom. Other franchises are, to hold 
a court leet : to have a manor or lordship ; or, at least, to - 
have a lordship paramount : to have waifs, wrecks, estrays, C && 1 
treasure-trove, royal fish, forfeitures, and deodands : to have 
a court of one's own, or liberty of holding pleas, and trying 
causes: to have the cognizance of pleas, which is a still 
greater liberty, being an exclusive right, so that no other 
court shall try causes arising within that jurisdiction : to have 
a bailiwick, or liberty exempt from the sheriff of the county ; 
wherein the grantee only, and his officers, are to execute all 
process : to have a fair or market ; with the right of taking 
toll, either there or at any other public places, as at bridges, 
wharfs, or the like; which tolls must have a reasonable cause 
of commencement, (as in consideration of repairs, or the 
like,) else the franchise is illegal and void x : or, lastly, to 
have a forest, chase, park, warren, or fishery, endowed with 
privileges of royalty ; which species of franchise may require 
a more minute discussion. 

As to ajbrestj this, in the hands of a subject, is properly 
the same thing with a chase ; being subject to the common 
iaw, and not to the forest laws*. (19) But a chase diners 

w 2 Roll. Abr. 191. Kcibr. 196. ' 4 Inst. S14, 

* 2lnst.220. 



(19) A forest in the hands of a subject is not necessarily it chase; for the 
king may grant under the great seal, a forest to a subject with the privileges 
of forert courts and officers. Manw. Forests, pi. 77 . 79. 8 1 . 
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from a park, in that it is not inclosed, and also in that a man 
may have a chase in another man's ground as well as in his 
own, being indeed the liberty of keeping beasts of chase or 
royal game therein, protected even from the owner of t lie land. 
with a power of hunting them thereon. A park is an enclosed 
chase, extending only over a man's own grounds. The word 
park indeed properly signifies an enclosure ; but yet it is not 
every field or common, which a gentleman pleases to surround 
with a wall or paling, and to stock with a herd of deer, that 
is thereby constituted a legal park : for the king's grant, or at 
least immemorial prescription, is necessary to make it so 1 * 
Though now the difference between a real park and such 
enclosed grounds is in many respects not very material : only 
that it is unlawful at common law for any person to kill any 
beasts of park or chase a {20), except such as possess these 
] franchises of forest, chase, or park. Free barren is a similar 
franchise, erected for preservation or custody (which the word 
signifies) of beasts and fowls of warren b ; which, being Jerae 
nalurae, every one had a natural right to kill as he could ; 
but upon trie introduction of the forest laws, at the Norman 
conquest, as wUl be shewn hereafter, these animals being 
looked upon as royal game and the sole property of our savage 
monarch*, tins franchise of free-warren was invented to pro- 
tect them ; by giving the grantee a sole and exclusive power 
of killing such game so far as his warren extended^ on con* 
dition of his preventing other persons. A man therefore that 
has the franchise of warren, is in reality no more than a royal 
game-keeper 5 but no man, not even a lord of a manor, could 
by common law justify sporting on another's soil, or even on 
his own, unless he had the liberty of free-warren c . Tbui 
franchise is almost fallen into disregard, since the new statutes 







* Co. LitL 2S3. S Ittrt, 199. II Rep, 



* These are properly buck, doe, foi, 
martin, and rw 1 but in a common *nd 
legal »t'ii*e eUcnd likewise to all the 
beaitt of the forest : which, besides the 
other, are reckoned to be tart, hind, 
hare, boar, mil wolf, mad in a word, 



•tl wild beasts of venery or hunting. 

(Co. Litu»93,) 

6 The butts arc hare*, conic*, and 
roe*; the fowls ire either cami**tret f 
a* partridges, mil*, end quails; or Hfi- 
vrttrei, ** woodcocks and pheasentaj 
or aquatUet, ■* mallards and herons, 
Co. UttS33.) 
Silk. 637. 



(*o) See port p- 419. 



foj preserving the game ; the name being now chiefly pre* 
served! in grounds that are set apart for breeding hares and 
rabbits. There are many instances of keen sportsmen in 
antient times who have sold their estates, and reserved the 
free-warren, or right of killing game, to themselves ; by winch 
means it comes to pass that a man and his heirs have some- 
times free-warren over another's ground d . A free Jtshery, or 
exclusive right of fishing in a public river, is also a royal 
franchise ; and is considered as such in all countries where the 
leodal polity has prevailed * ; though the making such grants, 
and by that means appropriating what it seems to be unnatural 
to restrain, the use of running water, was prohibited for the 
future by king John's great charter j and the rivers that were 
fenced iu his rime were directed to be laid open, as well as 
the forests to be disafforested r « This opening was extended 
by the second 8 and third b charters of Henry III., to those 
also that were fenced under Richard I. ; so that a franchise of 
free fishery ougiit now to be at least as old as the reign of 
Henry II. This differs from a several fishery; because he [ 40 ] 
that has a several fishery must also be (or at least derive his 
right from) the owner of the soil', which in a free fishery is 
not requisite. It diners also from a common of piscary before 
mentioned, in that the free fishery is an exclusive right, the 
common of piscary is not so : and therefore in a free fishery* 
a man has a property in the fish before they are caught : in 
a common of piscary not till afterwards k . Some indeed have 
considered a Jree fishery not as a royal franchise, but merely 
as a private grant of a liberty to fish in the several fishery of 
the grantor 1 . But to consider such right as originally a flower 
of the prerogative, till restrained by magna charta, and derived 
by royal grant (previous to the reign of Richard I.) to such 
as now claim it by prescription, and to distinguish it (as we 
have done) from a several and a common of fishery, may 
remove some difficulties in respect to this matter, with which 
our books are embarrassed, For it must be acknowledged, 
that the rights and distinctions of the three species of fishery 






* Bra. Abr. tit Wnmw, 3, 

^.'Id. Mar, Clout. I. 24. Dufresrve, 
V. $03, Crag, de Jur.feodM. B. 15. 
f cap. 47.tdti. ftrcm. 
' Op. SO. 



h 9 Hen. IIL cie. 

1 M. nSdv.lV.6. P. }B£duu IF. 4. 
T, 10 Hen, VIL 24. 26. Salk. 6S7. 

k F.N.B.88, S»1k.G57. 

1 9,m*> 
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are very much confounded in our law-books ; and that there 
are not wanting respectable Authorities 111 which maintain that 
a several fishery may exist distinct from the property of the 
soil, and that a free fishery implies no exclusive right, but is 

synonymous with common of piscary, 

VIII. Corodies are a right of sustenance, or to receive 
certain allotments of victual and provision for one's mainte- 
nance n . In lieu of which (especially when due from eccle- 
siastical persons,) a pension or sum of money is sometimes 
substituted . And these may be reckoned another species 
of incorporeal hereditaments ; though not chargeable on, or 
issuing from, any corporeal inheritance, but only charged on 
the person of the owner in respect of such his inheritance. 
To these may be added, 

IX. Annuities, which are much of the same nature; 
only that these arise from temporal, as the former from spi- 
ritual, persons. An annuity is a thing very distinct from a 

t 41 ] rent-ebarge, with which it is frequently confounded : a rent- 
charge being a burthen imposed upon and issuing out of lands, 
whereas an annuity is a yearly sum chargeable only upon the 
per&on of the grantor p . Therefore, if a man by deed grant 
to another the sum of 20/. per annum, without expressing out 
of what lands it shall issue, no land at all shall be charged 
with it ; but it is a mere personal annuity ; which is of so little 
account in the law, that if granted to an eleemosynary corpor- 
ation, it is not within the statutes of mortmain * j and yet a 
man may have a real estate in it, though his security in merely 
personal. (22) 

X. Rents are the last species of incorporeal heredita- 
ments. The word rent or render, reditu*, signifies a com- 
pensation or return, it being in the nature of an acknowledg- 
ment given for the possession of some corporeal inheritance r . 

■fbl t)u*m well digested in Hir- * Co, Liu. H4. 

gr*ve'* ticrtM on Co. Litt. J 29. •» Ibid. 3, 

" Finch. L. 163. ' Ibid. U#. 
• Sw bouk I, di. K. 



(S9) Aito annuities for live*, see post. p. 46 1. 
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Jt is defined to be a certain profit issuing yearly out of lands 
and tenements corporeal . It must be a profit } yet there is 
no occasion for it to be, as it usually is, a sum of money : for 
spurs, capons, horses, corn, and other matters may be ren- 
dered, and frequently are rendered, by way of rent '. It may 
also consist in services or manual operations; as, to plough 
so many acres of ground, to attend the king or the lord to 
the wars, and the like ; which services in the eye of the law 
profits. This profit must also be certain ; or that which 
may be reduced to a certainty by either party. It must also 
issue yearly} though there is no occasion for it to issue every 
successive year ; but it may be reserved every second, third, 
or fourth year f ; yet, as it is to be produced out of the pro- 
fits of lands and tenements, as a recompense for being per- 
mitted to hold or enjoy them, it ought to be reserved yearly, 
because those profits do annually arise anil are annually re- 
newed. It must issue out of the thing granted, and not be part 
of the land or thing itself; wherein it differs from an excep- 
tion in the grant, which is always of part of the thing granted % 
It must, lastly, issue out of lands and tenements corporeal ; that 
is, from some inheritance whereunto the owner or grantee of 
the rent may have recourse to distreiu. Therefore a rent 
cannot be reserved out of an advowson, a common, an office, 
a franchise, or the like w . But a grant of such annuity or sum 
may operate as a personal contract, and oblige the grantor to 
pay the money reserved, or subject him to an action of debt * : 
though it doth not aifect the inheritance, and is no legal rent 
in contemplation of law. (28) 



[ ±2 ] 



• Co, Litt, H& 

1 md. 47. 

■ Plowd, 132, 8 Rep. 71. 



* Co, LiU, 144, 

* im. 47. 



(23) With regard to tithes, the statute 32 H.B . c.7, lias put their,, when in 
the hands oflay impropriators, upon the same footing as corporeal heredita- 
ments, turning them a* it were into lands and tenements. But indepen- 
dently of this statute, it should seem, that at common law a rent may be 
reserved out of tithes with all the properties of a rent, except that of being 
referable by distress. They are the profits of land, and the profits of 
land are in law the land itself. See Baity v. fVvtk, 3\Vils. 25. Dean t $c. 
<jf JFi'jmIWy. Gaver, 2Saund. 305. ed. 1824- 
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There are at common law f three manner of rents, rent- 
service, rent- charge, and rent-seek. Rent-service is so Called 
because it hath some corporeal service incident to it, as at the 
least fealty or the feodal oath of fidelity *. For, if a tenant 
holds his land by fealty, and ten shillings rent * or by the ser- 
vice of ploughing the lord's land, and live shillings rent; these 
pecuniary rents, being connected with personal services, are 
therefore called rent-service. And for these, in case they be 
behind, or arrere, at the day appointed, the lord may distrein 
of common right, without reserving any special power of 
distress ; provided he hath in himself the reversion, or future 
estate of the lands and tenements, after the lease or particular 
estate of the lessee or grantee is expired \ A rent-charge is 
where the owner of the rent hath no future interest, or rever- 
sion expectant in the land: as where a man by deed, maketh 
over to others his 'whole estate in lee-simple, with a certain 
rent payable thereout, and adds to the deed a covenant or 
clause of distress, that if the rent be arrere, or behind, it shall 
be lawful to distrein for the same. In this case the land is 
liable to the distress, uot of common right, but by virtue of 
the clause in the deed; and therefore, it is called a rent-cAflrgrj 
because in this manner the land is charged with a distress for 
the payment of it b . Rent-seek, reditus siccus, or barren rent, 
is in effect nothing more than a rent reserved by deed, but 
without any clause of distress. 



ThKrb are also other species of rents, which are reducible 
to these threes Rents or assise* are the certain established rents 
of the freeholders and autient copyholders of a manor % 
which cannot be departed from or varied. Those of the 
[ 43 ] freeholders are frequently called chief-rent^ red Urn capitales; 
ami both sorts are indifferently denominated ywV-rents, quicti 
redthis , because thereby the tenant goes quit and free of all 
other services. When these payments were reserved in silver 
or white money, they were antiently called ic/wto-rents, or 
hlanch-fttrmsi reditus albi d ; in contradistinction to rents re- 



r Liu, Jsm, 

' Co, Litt. 14S. 

• Utt*$2i5. 

* Co. Li«, 143. 



■ a Inn. 19. 

* In St<otl«nd this kind of stn*H pay- 
ment i» called Itlfittcti-iiMmgf or rntifui 
dhtejhmaf, 
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served in work, grain, or baser money, which were called 
reditu* mgrit or black-mail*, Hack-ient is only a rent of the 
full value of the tenement, or near it A fee-farm rent is a 
rent-charge issuing out of an estate in fee ; of at least one* 
fourth of the value of the lands, at the time of its reservation f : 
for a grant of lands, reserving so considerable a rent, is indeed 
only letting lands to farm in fee-simple instead of the usual 
methods for life or years. (24) 

These are the general divisions of rent; but the difference 
between them (in respect to the remedy for recovering them) 
is now totally abolished ; and all persons may have die like 
remedy by distress for rents-seek, rents of assise, and chief- 
rents, as in case of rents reserved upon lease ». (25) 

Rewt is regularly due and payable upon the land from 
whence it issues, if no particular place is mentioned in the 
reservation b : but in case of the king, the payment must be 
either to his officers at the exchequer, or to his receiver in the 
country '. And strictly, the rent is demandnhle and payable 
before the time of sunset of the day whereon it is reserved k ; 
though perhaps not absolutely due till midnight 1. 

With regard to the original of rents, something will be 
said in the next chapter; and, as to distresses and other re- 

« 2 Inst. 19. » 4 Rep. 73. 

' Co. Lit*. 143. k Co. Iitt. 303. 1 Anders. 253. 

• Stat. 4 0co.II. 0,28. (24) ' 1 Saund. 287, Free. Chanc 555. 

*• Co.Litt 301. Salk. 578. 



(24) A fee-fenn rent is not necessarily a rent-charge j Mr. Hargrave in- 
deed thought that it oould only be a rent-service, and that the quantum of 
the rent was immaterial. Co. Litt. 143. n. 235. But in the case of Brad* 
bury v. Wright, Douglas Rep. 4th ed. f are notes by the reporter himself; and 
the late learned editor, which explain the mistake both of Blackstone and 
Hargrove, and show, I think, satisfactorily, that the former is correct in his 
account of the rent, except in calling it a rent-charge, which it may, but 
need not necessarily, be. 

(25) The statute applies only to such rents as have been answered or paid 
for three years within the space of twenty years before 21st Jan. 1780, or 
have been since created. 
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medies for their recovery, the doctrine relating thereto, and 
the several proceedings thereon, these belong properly to the 
third part of our commentaries, which will treat of civil in- 
juries, and the means whereby they are. redressed. 
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CHAPTER THE FOURTH. 



op the FEODAL SYSTEM. 



TT is impossible to understand, with any degree of accuracy, 
either the civil constitution of this kingdom, or the laws 
which regulate it's landed property, without some general 
acquaintance with the nature and doctrine of feuds, or the 
feodal law: a system so universally received throughout 
Europe upwards of twelve centuries ago, that sir Henry 
Speli nan* does not scruple to call it the law of nations in our 
western world. This chapter will be therefore dedicated to 
this inquiry. And though, in the course of our observations 
in this and many other parts of the present book, we may 
have occasion to search pretty highly into the antiquities of 
our English jurisprudence, yet surely no industrious student 
will imagine his time misemployed, when he is led to consider 
that the obsolete doctrines of our laws are frequently the 
foundation upon which what remains is erected; and that 
it is impracticable to comprehend many rules of the modern 
law, in a scholar-like scientifical manner, without having re- 
course to the antient Nor will these researches be altogether 
void of rational entertainment as well as use : as in viewing 
the majestic ruins of Rome or Athens, of Balbec or Palmyra, 
it administers both pleasure and instruction to compare them 
with the draughts of the same edifices, in their pristine pro- 
portion and splendour. 

The constitution of feuds b had its original from, the [ 45 ] 
military policy of the northern or Celtic nations, the Goths, 

* Of pai&oMttta, 57. > Set Spclman, offeudsjand WrigW,, 

J of tenuro, per tot. 
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the Huns, the Franks, the Vandals, and the Lombards, who 
all migrating from the same ttfficina gentium^ as Crag very 
justly entitles It% poured themselves in vast quantities into 
all the regions of Europe, at the declension of the Roman 
empire* It was brought, by them from their own countries, 
and continued in their respective colonies as the most likely 
means to secure their new acquisitions : and to that end, large 
districts or parcels of land were allotted by the conquering 
general to the superior officers of the army, and by them 
dealt out again in smaller parcels or allotments to the inferior 
officers and most deserving soldiers' 1 . These allotments were 
called Jeoda, feuds, fiefs, or fees ; which last appellation in 
the northern languages 6 signifies a conditional stipend or 
reward r - Rewards or stipends they evidently were : and the 
condition annexed to them was, that the possessor should do 
service faithfully, both at home and in the wars, to him by 
whom they were given ; for which purpose he took the 
juramentum jidditatis, or oath of fealty*: and in case of the 
breach of this condition and oath, by not performing the 
stipulated service, or by deserting the lord in battle, the lands 
were again to revert to him who granted them K 



Allotments, thus acquired, naturally engaged such as 
accepted them to defend them : and, as they all sprang from 
[ 46 ] the same right of conquest, no part could subsist independent 
of the whole ; wherefore all givers as well as receivers were 
mutually bound to defend each odier*s possessions. But, as 
that could not effectually be done in a tumultuous irregular 
way, government, and to that purpose subordination, was 
necessary. Every receiver of lands, or feudatory, was there- 
fore bound, when called upon by his benefactor, or immediate 






c lie jure/eod. 19,20, 

* Wright, 7. 

* Sttetm. GL 216. 
f Fontoppidan, in his history of Nor- 

wm T* (P»g e S90J obaenrw, that in the 
northern languages 9 Oil signifies jm*o- 
prittat and alt totum* Hence he dvrim 
the oD&at right in those countries ; and 
thence too pcrlmpa is derived the udal 
right in HnWad, $c ( See Mac DoeeJ, 
Inst. part «0 Now H* ir*iw|iodtkrri of 



these northern syllables, allo&fo, will 
giTe us the true etymology of the qffo- 
rfium, or absolute property of the feud. 
ists ; as by * similar combination of the 
Utter syllable with the word fff, (which 
signifies, we have seen, a conditional 
reward or stipend ) fftaBb or jWdtun 
will denote stipendiary property. 

1 See ih£* oath explained at large in 
Feud. I.$. t.7. 

'■ Feud, /.Si i.M. 



lord of his feud or fee, to do all in his power to defend him. 
Such benefactor or lord was likewise subordinate to, and 
under die command oi) his immediate benefactor or superior j 
and so upwards to the prince or general himself: and the 
several lords were also reciprocally bound, in their respective 
gradations, to protect the possessions they had given. Thus 
the feodal connection was established; a proper mititary sub- 
jection, wan nafurally introduced, and an army of feudptories 
was always ready enlisted, and mutually prepared to muster, 
not only in defence of each man's own several property, but 
also in defence of the whole, and of every part of this their 
newly-acquired country'; the prudence of which constitution 
was soon sufficiently visible in the strength and spirit wjtk 
which, they maintained their cqnquests. (1) 






(1) Mr, llaUara give* an. account of the origin of the feudal system 
rather different from that in the text. He says, that when the Ger* 
nuuuc tribes poured down upon the empire, the conquerors made partition 
of the lands bctwpen themselves and. the original possessors, some tribes 
taking a larger, some a less portion to themselves. The estates of the con- 
queror* were termed allodial, subject to.no burden but that of public 
defence, and inheritable. Besides these lands, others also were reserved 
out of the share of the conquered for the crown, partly to inaititai&itB 
dignity, partly to supply its munificence. These were the fiscal lands^ and 
for the greater part were gradually granted out under the name of bene* 
fices ; and if the donation was not accompanied by any express reservation 
of mU'nary service, yet the beneficiary waa undoubtedly more closely con- 
nected with the crown,, and bound to more constant service than the allo- 
dial proprietor. 

Mr. HidJam thinks that there jh no< satisfactory proof that these benefices 
were ever resumable at pleasure, but that fram the beginning they were 
qrdinarily granted for the life of the gsanjee- Very early they became 
hereditary, aud as soon as they, did 50, they led to the practice of subinfeu- 
dation, which he deems the true commencement of the system, of feudal 
tenures., 

Still at this point the far larger part of the lands remained allodial, and 
the extension of the feudal system is to be attributed, in his opinion, to the 
forlorn and unprotected state in which the allodial proprietor found himself 
during the period of anarchy and private warfare, which followed soon 
after the death of Charlemagne. In those times, the connection between 
the beneficiary And ubra vasal was a protection to both: the former ab- 
twined from acts of violenc^ mpiinst the latter, and both together protected 
each other against the attacks of others^ wlyle the isolated allodiulist, to 
whom the crown in its weakness could afford no succour, was left a com. 
W>t. II. t ' w01 * 
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The universality and early use of this Feodal plan, among 
all those nations, whii li in complaisance to the Romans we 



moii prey for all. This led to a voluntary subjection of themselves to feudal 
lords upon feudal conditions, anil to the gradual diminution, though not 
extinction, of allodial estates. 

Mr, Hal lain mentions a custom which, n» occasioned by the same state 
of society, certainly adds some credit to this theory, I mean the custom of 
commendation. This was a kind of personal feudism ; the lord was bound 
to protect the person and his lands who so commended himself to him, 
for which hi* received a stipulated sum of money, called sal vain enturo. 
The vasal performed homage, but the connection had no reference to land, 
was not always burdened with the rendition of military service, and seems 
to have been capable of dissolution, at the pleasure of the vasal. 

This manner of accounting for the rise of the feudal system appears to 
me more reasonable and natural than the common theory, that which is 
stated in the test; and principally on two grounds, 1st, What we know of 
the composition of the German ie armies who overran the empire make* it 
very unlikely cither thnt the general would be actuated by so refined a po- 
licy as that supposed, or that the soldiery would have submitted to take 
their estates as gifts to be held of him, or their superior officers, on feudal 
conditions. Every one ii familiar with the story of Clovis and the vase of 
Soissong. If he wtu unable to select a single jewel out of the spoil for 
himself by his own authority, and the meanest soldier considered his own 
right to his share to stand on the same footing precisely as that of the king 
to his, is it probable that the whole army would submit to take their lands 
on any other fooling, than thnt of their being the respective portions of 
the territory to which their own swords had given them an independent 
title? 

adly. The theory assumes, that the foundation of the feudal system was 
the public defence ; this also appears to me a refined after-thought not 
warranted by the fact. No doubt, even if the first conquerors took their 
taoda ulluiliiilU', n* Mr. Hal lam supposes, they were bound on general prin- 
ciples, principles among the very earliest in the growth of civil society, to 
come forward in defence of the public safety. But the feudal principle 
is a private one of mutual defence against private dangers; it was adapted 
to meet that *tate of anarchy and private warfare, in which individuals did 
not look to the crown or Lhc laws, hut to their own strength, protectors, 
or dependent*, for safety against violence and oppression. The vasal took 
his owth of fealty to hi* immediate lord, and to uo other, and the oath wa* 
without uny reservation- Accordingly, it was apart of the law to define un- 
der what cireum>huifc* the vasal wa* hound, upon pain of losing his 
fief, to follow hi* lord, even in hie wars against the king ; and the very 
circuoHtaittc of a Hntltatiod of case* being made, seem* to imply a time 
when he was bound 10 do CO 10 all cases. In some district';, indeed, (he 
vasal owed no service to the king; and in others, he wus only bound to 
follow the lord In hit war* to the limits of the lord's territory. It ii not sur- 
prising, htAvevW, that Englifh lawyer? "htmld KffvV adtybftl an oypoaite 

thtttry. 



stiU call barbarous, may appear from wliat is recorded k of 
the Cinibrj and Teu tones, nations of the wine nordiern 
original as those wlwm we have been describing, at their first 
irruption into Italy about a century before the Christian iera. 
They demanded of the Romans, " ui mart tits popuhts alt quid 
** sibi terrar duri't) quasi stipmdium s catUmm, ui veUet, mani- 
* bm atque mmis mis uiwetur" The sense of which amy be 
thus rendered ; they desired stipendiary lands (that is, feuds) 
xo be allowed diem, to be held by military and other personal 
services, whenever their lord should call upon them. This 
was evidently the same constitution that displayed itself more 
fully about seven hundred years afterwards ; when the Salii, 
Burgundians, and Franks broke in upon Gaul, the Visigoths 
on Spab, and the Lombards upon Italy; and introduced 
with themselves this northern plan of polity, serving at once 
to distribute and to protect the territories they had newly 
gained. And from hence, too, it is probable that the emperor 
Alexander Severus ' took the hint of dividing lands con- 
quered from tke enemy among his generals and victorious 
soldiery, duly stocked with cattle and bondmen, on condition 
of receiving military service from them and their heirs for ever. 
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Scarce had these northern conquerors established them- 
selves in their new dominions, when the wisdom of their 
constitutions, as well as their personal valour, alarmed all the 
princes of Europe, that is, of those countries which had 



k L, Fiona, f.3. c. S. 

1 " Site, qttae 4e koihtna capta aunt, 
" limit anaii Uutitms «$- m&Sihu* donavit , 
'" Ua mi eantm tia eutnl, ti ftwredei Ufa, 
** rum inititarcitL, nee unquam ad pri-- 
** valet ptrlinarent : rfwu attentiut 
**&M mititaiurot, m tfvm ma rura 



m defenderent. Addidit Mane kit rt airi- 
'* malia ct ftnwf, W jiotsc-nt edert ouod 
" accejitraHl ; its per iho/jwuh kominum 
" vet per seneetutem deiererentvr rura 
" vidua barintria?, quod turpusimwn Ule 
" ducebai." (JEL Luaprid. tn vita 
jfler. Severi,) 



theory, becauic in Lu^himJ itie system, at a whole } was introduced at once 
by a powerful and politic sovereign, who made it, what they assert it always 
was, a great political measure of military defence. William received the 
fealty not only of his own viisotfi, those who held of him in chief, but of 
their tasali also ; nod thenceforward the oath of fealty to a subject is 
England was accompanied with the reservation to be Found in Littleton'* 
Precedent, given in s,85. Salse ie /oy, que jeo day a wtfre teignior le ray. 
Hallacfs M. Ages, ch.a. p.i. ch.ft. p,2. Sac also Robertson'* Cha*V. 
toLI. «.<•). fc*. p-tS.H. 
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formerly been Roman provinces, but had revoked, or were 
deserted by their old masters, in the general wreck of the 
empire. Wherefore most, if not all, of them thought it 
necessary to enter into the same or a similar plan of policy. 
For whereas, before, the possessions of their subjects were 
perfectly allodial, (that is, wholly independent, and held of no 
superior at all,) now they parcelled out their royal territories, 
or persuaded their subjects to surrender up and retake their 
own landed property, under the like feodal obligations of 
military fealty*. And thus, in the compass of a very few 
years* the feodal constitution^ or the doctrine of tenure, 
extended itself over all the western world. Which alteration 
of landed property, in so very material a point* necessarily 
drew after it an alteration of laws and customs : so that the 
feodal laws soon drove out the Iioman, which had hitherto 
universally obtained, but now became for many centuries lost 
and forgotten ; and Italy itself (as some of the civilians, with 
more spleen than judgment, have expressed it) bc&tunas, atone 
Jcrinas, hnmanesque Lottgobardtmtm kges accepit". 



[ 4g i But this feodal polity, which was thus by degTees esta- 
blished over all the continent of Europe, seems not to have 
been received in this part of our island, at least not univer- 
sally, and as a part of the national constitution, till the reign 
of William the Norman °. Not but that it is reasonable to 
believe, from abundant traces in our history and laws, that 
even in the times of the Saxons, who were a swarm from 
what sir William Temple calk the saint- inn tln/rn hive, some- 
thing similar to this was in use : yet not BO Mrtensively, nor 
attended with all the rigour that was afterward* imported by 
the Normans. For the Saxons were firmly settled in tin* 
island, at least as early as the year 600 : and k was not till 
two centuries after, that feuds arrived to their full vigour and 
maturity, even on the continent of Europe \ 

This introduction, however, of the feodal tenures into Eng- 
land, by king William, docs not stem to have been effected 
immediately after the conquest, DOf by the mure arbitrary will 

Spthn. G/<us,S18. Bnct. 1.3. clC 



■» Wright, 10. 
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;iml power of the conqueror ; but to have been gradually esta- 
blished by the Norman barons, and others, U such forfeited 
lands as they received from the gilt of the conqueror, and 
afterwards universally consented to by the great council of 
the nation long after his title was established. Indeed, from 
the prodigious slaughter of the English nobility at the battle 
of Hastings, and the fruitless insurrections of those who 
survived, neb numerous forfeitures had accrued, that he was 
able to reward his Norman followers with very large and 
extensive possessions : which gave a handle to the monkish 
historian*, and such as have implicitly followed them, to 
represent hint as having by right of the sword seised on all 
the lands of England, and dealt them out again to his own 
favourites. A supposition, grounded upon a mistaken sense 
of the word eottqnrst t which, in it's feodal acceptation, signifies 
no more than inquisition; and this has led many hasty writers 
into a strange historical mistake, and one which, upon the 
slightest examination, will be found to be most untrue. How- 
ever, certain it is, that the Normans now began to gain very 
large possessions in England ; and their regard for the feodal 
law under which they had long lived, together with the king's 
recommendation of this policy to the English, as the best 
way to put themselves on a military footing, and thereby to 
prevent any future attempts from the continent, were pro- 
bably the reasons that prevailed to effect it's establishment 
here by law* And, though the time of this great revolution 
in our landed property cannot be ascertained with exactness, 
yet there are some circumstances that may lead us to a pro- 
liable conjecture concerning it. For we learn from the Saxon 
chronicle* 1 , that in the nineteenth year of king William's 
ji an invasion Vas apprehended from Denmark; and the 
military constitution of the Saxons being then laid aside, and 
no other introduced in it's stead, the kingdom was wholly 
defenceless : which occasioned the king to bring over a large 
army of Normans and Bretons, who were quartered upon 
every landholder, and greatly oppressed the people. This 
apparent weakness, together with the grievances occasioned 
by a foreign force, might co-operate with the king's remon- 
srrance&> and the better incline the nobility to listen to his 
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proposals for putting them in a posture of defence. For, a* 
soon as the clanger was over, the king held a great council to 
inquire into the state of the nation 1 ; the immediate conse- 
quence of which was the compiling of the great survey called 
domestUiy-book, which was finished in the next year (2) : and 
in the latter end of that very year the king was attended b\ 
all his nobility at Sarnm ; where all the principal landholder? 
submitted their lands to the yoke of military tenure, became 
the king's vasnls, and did homage and fealty to his person \ 
This may possibly have l>een the sera of formally introducing 
the feudal tenures by law ; and, perhaps the very law, thus 
made at the council ot^ Sarum, is that which is, still extant \ 
and couched in these remarkable words : Sfahtimm, id omnes 
M liberi homines foedere et gacramento affirmant) quod intra et 
** extra tmiversnm regnnm Jnglrte qitod olim meabatur regnum 
" BritfinniiF, Wilhelmo regi domino svo Jtdeles esse volunt p 
** terras et honores illius omni fidtlifatc uhiquc servare cum eo t 
** et contra inimieos el alienigenas defender c." The terms of 
this law (as sir Martin Wright has observed u ) are plainly 
feodat : for, first, it requires the oath of fealty, which made, 
in the sense of the feudists, every man that took it a tenant 
or vasal : and, secondly, the tenants obliged themselves to 
deft nd their lord's territories and titles against all enemies 
foreign and domestic. Bat what clearly evinces the legal 
establishment of this system, is another law of the same 
collection w , which exacts the performance of the military 
feodal services, as ordained by the general council. * Omnes 
I$ eontite*, et barones, et milites, et set-vientes, et tmiversi liberi 
" homines totitm regni mostri pracdicti, habeant et tencatif se 
" semper bene in arm ii et in equis t ttt deed et oporlet : et sint. 
** semper prompt 'i et bene parotic nd servttium simm integrum 
* nobis expiendttm et pcragendttm r mm semper npm ndjuerit .- 



T Rtz tcnuit masnttttt cmcUittm, et 
grmta ternvmes habyit cum mil prtneri- 
but de hoc ttrrat fho motto inctJrrtiur, 
H a tfuihu* homiitUrHi, CArui*. Sar. ibid. 

* Omnn imtettia ttn*tUC* t ymtilywfl* e§- 
tent uvtae tnciivrii per totant An«tiam T 
tjut hominti fncti nmt. et otnnet m M 



tubdvdcTt, fjwque fact* ***** mtulli, or 
ri JuUlitntii jitnunenta jfrnrtfitrrunt , *■ 
eonlrn alitrn tpujtcuwpit 9ft fithtfrntHnm 
Chrv*. S**, A, J>A0&6. 

1 cap. 52. Will. sys. 

u Tcuurc*, 66. 

* mjj. 58. Wilt. tt». 
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At seattuhim quod nobis dcbent de fecdis et tenementis suis de 
" jure facer r r et strut ill is st at litmus per commune consilium totirn 
** rtgni twstri prtedtcti, et ill is dedimus et conccssimm injeoda 
Mjm MfttTed&ario. Hoc praecepium non sit violation ullo modo 
m super Jorisfhcturam nostrum plenum'" 

This new polity, therefore, seems not to have been imposed 
by the conqueror, but nationally and freely adoptee! by the 
general assembly of the whole realm, in the same manner as 
other nations of Europe had before adopted it, upon the same 
principle of self*security. And, in particular, they had the 
recent example of the FVench nation before their eyes; which 
had gradually surrendered up all it's allodial or free lands into 
the king's hands, who restored them to the owners as a bene- 
Jicium or lend, to be held to them and such of their heirs as 
they previously nominated to die king; and thus, by degrees, 
all the allodial estates in France were converted into feuds, 
and the freemen became the vasals of the crown \ The only 
difference between this change of tenures in France, and that 
in England, was, that the former was effected gradually by 
the consent of private persons, the latter was done at once* all 
over England, by the common consent of the nation >\ (3) 

In consequence of this change, it became a fundamental 
maxim and necessary principle (though in reality a mere 
fiction) of our English tenures, (t that the king is the uni- 
" versa! lord and original proprietor of all the lands in his 
** kingdom * ; and that no man doth or can possess any part 
" of it, but what has mediately or immediately been derived 
** a« a gift from him, to be held upon feodal services," For 
this being the real case in pure, original, proper feuds, other 

1 Monittq. Sp, L, b.31. c.8. «rv ing an annual render of the fifth part 

* Pharaoh thus acquired the dami- of tht'ir value. (Gen. c.xlvii.) 
won of all the lands in Egypt, and * Taut futi in tuy, et vient rte luy al 

granted them out lo the Egyptians, re- commencement. {if.2'iEdu<.IlZ* 65.) 
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(f J 1 do not understand Montesquieu, in the chapter cited, to say that 
all the allodial lands in France were surrendered up into the king's hands, 
and taken again as fiefs, Down to a late period, the presumption of law 
in the southern provinces of France as to land was, that it was allodial, 
until the eoatrwy was shewn. Bee Milan** M. AfeS, ch. ft, pan i. 
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nations who adopted this system were obliged to act upon the 
same supposition, as a substruction and foundation of their 
new polity, though the fact was, indeed, far otherwise. And, 
indeed, by thus consenting to the introduction of feodal te- 
nures, our English ancestors probably meant no more than to- 
put the kingdom in a slate of defence by establishing a mili- 
tary system ; and to oblige themselves, (in respect of their 
lands) to maintain the king's title and territories with equal 
vigour and fealty, as if they had received their lands from hi** 
bounty upon these express conditions, as pure, proper, bene- 
ficiary feudatories. But whatever their meaning was, the 
Norman intepreters, skilled in all the niceties of the feodal 
constitutions, and well understanding the import and extent 
of the feodal terms, gave a very different construction to this 
proceeding; and thereupon took a handle to introduce not 
only the rigorous doctrines which prevailed in the duchy of 
Normandy, but also such fruits and dependencies, such hard- 
ships and services, as were never known to other nations * ; 
as if the English had, in fact as well as theory, owed every 
thing they had to the bounty of their sovereign lord. 



C 52] 



Of ft ancestors, therefore, who were by no means benefi- 
ciaries, but had barely consented to this fiction of tenure from 
the crown, as the basis of a military discipline, with reason 
looked upon these deductions as grievous impositions, and 
arbitrary conclusions from principles that, as to them, had 
no foundation in truth K However, this king and his son 
William Uufus kept up with a high liand all the rigours of 
the feodal doctrines ; but their successor Henry I. found it 
expedient, when he set up his pretensions to the crown, to 
promise a restitution of the laws of king Edward the con- 
fessor, or antient Saxon system ; and accordingly, in the first 
year of his reign, granted a charter % whereby he gave up 
the greater grievances, but still reserved the fiction of feodal 
tenure, for the same military purposes which engaged his 
father to introduce it. But this charter was gradually broken 
through, and the former grievances were revived and aggra- 
vated, by himself and succeeding princes ; till in the reign of 
king John they became so intolerable, that they occasioned 




• Sp.ltn. o I i>ud«, c.S8, 
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his barons, or principal feudatories, to rise up in arms against 
hira ; which at length produced the famous great charter at 
Runing-mead, which, with some alterations, was confirmed 
by his son Henry III. And though its immunities (espe- 
cially as altered on it's last edition by his son d ) are very 
greatly short of those granted by Henry I., it was justly 
esteemed at the time a vast acquisition to English liberty. 
Indeed by the farther alteration of tenures that has since 
happened, many of these immunities may now appear, to a 
common observer, of much less consequence than they really 
were when granted : but this, properly considered, will shew, 
not that the acquisitions under John were small, but that 
those under Charles were greater. And from hence also 
arises another inference ; that the liberties of Englishmen are 
not (as some arbitrary writers would represent them) mere 
infringements of the king's prerogative, extorted from our 
princes by taking advantage of their weakness j but a restor- 
ation of that ancient constitution, of which our ancestors had 
been defrauded by the art and finesse of the Norman lawyers, 
rather than deprived by the force of the Norman arms. 



Having given this short history of their rise and progress, 
we will next consider the nature, doctrine, and principal laws 
of feuds i wherein we shall evidently trace the groundwork of 
many parts of our public polity, and also the original of such 
of our own tenures as were either abolished in the last 
century, or still remain in force. 



[ 53 ] 



The grand and fundamental maxim of all feodal tenure is 
ibis : that all lands were originally granted out by the sove- 
reign, and are therefore holden, either mediately or immediately, 
of the crown* The grantor was called the proprietor, or 
lord ; being he who retained the dominion or ultimate pro- 
perty of the feud or lee : and the grantee, who had only the 
use and possession, according to the terms of the grant, was 
styled the feudatory or rasal (i), which was only another name 

d 9 Ken. HI. 

(4) A satisfactory derivation of this word has long been wanting, which 
is entire]? omitted in SpcJman's Glossary. Meyer suggest* one, which is 
at least plauiible. The word ,( gesell," he says, in Dutch and Germjm 
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lor the tenant or holder of the lands; though, on account of 
the prejudices which we have justly conceived against the 
doctrines that were after wards grafted on this system, we now 
use the word vasal opprobriously, as synonymous to slave or 
bondman. The manner of the grant was by words of gra- 
tuitous and pure donation, dedi et concessi .■ which are still the 
operative words in our modern iufeodations or deeds of 
feoffment. This was perfected by the ceremony of corporal 
investiture, or open and notorious delivery df possession in 
the presence of the other vasals ; which perpetuated among 
them the aera of the new acquisition, at a time when the art 
of writing was very little known : and, therefore, the evidence 
of property was reposed in the memory of the neighbourhood ; 
who, in case of a disputed title, were afterwards called upon 
to decide the difference, not only according to external proofs, 
adduced by the parties litigant, but also by the internal testi- 
mony of their own private knowledge. 



Besides an oath tA'/hilti/, or profession of faith to the lord, 

which was the parent of our oath of allegiance {5), the vasal 

or tenant upon investiture did usually homage to his lord ; 

openly and humbly kneeling, being migirt, uncovered, and 

[ 5+ ] holding up his hands both together between those of the lord, 

signifies " companion," Tacitus, wc know, has described the Erst rude 
appearances of the relation of lord and vasal under the notion of com- 
panionship; but his terms, comic* and comilatwc, were necessarily aban- 
doned for this purpose, when they became applied, which was very c;irly, 
to designate [luhlic officers and public charges, the governors of dbtricti, 
and the districts themselves. Uui it is obvioun rhnt these must have been 
tccondpry meaning*, that before comet signified n count, or ctmiitalttt a 
county, they must have signified companion mid companion hood ; and we 
know that the first counts were what we should now col] vawils of the 
monarch. When, however, the secondary meaning superseded the first, it 
not improbable that the original term might be latinized into 
guataltuM, or vataltttg. Esprit, Origiit? t et Progret dct fttitittttitwM Judici- 
aire*, vol.i. p, M4, 

It is dangerous for a person whose knowledge U so superficial as mine 
to f jweuhite in et> uioloyy, and this is not the pile* to speculate at, length 
on such points j hut i seem to see a general relation, confirming 
Meyer** theory, between grtclt, and ■ ghctind," family; gntindui, a domestic 
ftrvunt ; gwutatdut, gattaidm, guaiialdo, steward, or major domo j gat- 
iutdittt, wfcoae office Sj.t-ln.im lifcetM to thut of our sheriff, or vice^comet, 
algwuil, mad other words of the same family. 

(5) See Vol.1, p. 369. 
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who sate before him ; and there professing that " he did be- 
" come his man, from that day forth, of life and limb and 
«* earthly honour;" and then he received a kiss from his lord e . 
Which ceremony was denominated hmnagium, or manhood, by 
the feudists, from the stated form of words, devenio vesterhomo*. 

When the tenant had thus professed himself to be the 
man of his superior or lord, the next consideration was con- 
cerning the service, which, as such, he was bound to render, 
in recompense for the land that he held. This, in pure, 
proper, and original feuds, was only twofold ; to follow, or 
do sttit to, the lord in his courts in time of peace; and in his 
armies, or warlike retinue, when necessity called him to the 
field. The lord was, in early times, the legislator and judge 
over all hi* feudatories : and, therefore, the vasuls of the in- 
ferior lords were bound by their fealty to attend their do- 
mestic courts baron *, (which were instituted in every manor 
or barony, for doing speedy and effectual justice to all the 
tenants,} in order as well to answer such complaints as might 
be alleged against themselves, as to form a jury or homage 
for the trial of their fellow-tenants : and upon this account, 
in all the feodal institutions both here and on the continent, 
they are distinguished by the appellation of the peers of the 
court; pares amis, or pares curiae. In like manner the ba- 
rons themselves, or lords of inferior districts, were denomi- 
nated peers of the king's court, and were bound to attend 
him upon summons, to hear causes of greater consequence 
in the king's presence, and under the direction of his grand 
justiciary ; till in many countries the power of that officer 
was broken and distributed into other courts of judicature, 
the peers of the king's court still reserving to themselves (in 
almost every feodal government) the right of appeal from [ 55 3 
those subordinate courts in the last resort. The military 



"■ Lilt \ 85. 

f It wm an obserration of Dr, Ar- 
hu tli not, that tradition was no where 
preserved » pure and incorrupt as 
among children, whow games and 
plavi are delivered down invariably 
froio one generation to another, ^Wjut- 
burtoq'j note* on Pope,vi. 134, B°.} 

It will not, I hope, |>e thought puerile 



to remark,, in confirmation of thii ob- 
servation, that in one of out aruient 
juvenile pastimes ftlie king I am. or 
basU'mda of Julius Pollul, Qwmaslk, 
I, 9. C. 7. ) the ceremonies and language 
of feodal homage arc preserved with 
great exactness. 
• Fevtl i L *. t. 55. 
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branch of service consisted in attending the lord to the wars, 
if called upon, with such a retinue, and for such a number of 
days, as were stipulated at the first donation, in proportion to 
the quantity of the land. 

At the first introduction of feuds, as they were gratuitous, 
so also they were precarious, and held at the will of the lord\ 
who was then the sole judge whether his vasal performed his. 
services faithfully. Then they became certain for one or 
more years. Among the antient Germans they continued 
only from year to year; an annual distribution rf lands being 
made by their leaders in their general councils or assemblies'. 
This was professedly done, lest their thoughts should be 
diverted from war to agriculture ; lust the strong should en- 
croach upon the possessions of the weak; and lest luxury and 
avarice should be encouraged by the erection of permanent 
houses, mid loo curious an attention to convenience and the 
elegant superfluities of life. But, when the general migration 
was pretty well over, and a peaceable possession of the new- 
acquired settlements had introduced new customs and man- 
ners ; when the fertility of the soil had encouraged the study 
of husbandry, and an affection for the spots they had culti- 
vated began naturally to arise in the tillers; a more permanent 
degree of property was introduced, and feuds began now to 
be granted for the life of the feudatory \ But still feuds 
wore not yet Jte/rrfi/ary , though frequently granted, by the 
favour of the lord, to the children of the former possessor; 
till in process of time it became unusual, and was, therefore, 
thought hard, to reject the heir, if he were capable to perform 
the services'; and therefore infants, women, and professed 
£ 56 ] monks, who were incapable of bearing arms, were also In- 
capable of succeeding to a genuine feud. But the heir, when 
admitted to the feud which his ancestor possessed, usliI gen*, 
rally to pay a fine or ncknowledgment to the lord, in horses, 




h Feud, t 1. t* I 

* Thus Tacitus ; (de m.tr. tfWWh ©> 
'* apn nb vuircTtit per vices 
"frantur, onm/vr antutt mutant.*' And 
Cmmr ft* BMn fully : (itr ML Gait. 
I. 0. C. Sff.) '• A"*(pw yutiyuctm (tgri m- 
** rtVm certum ant jints hulxt //» 
*' ted mtigistr&titi ae firiiicrfvt, in (i'i- 



" Hot Mtxgulot, gentibut cognalioniotufue 
" hatninum qui una ctticnnl, quantum 
" rt fui? locv visum et t agri attn- 
•* htunt, aique anna put oho tranrtr* 
11 cog It, 

■ Pnm\ it.t i. 

I Wright, 14. 
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arms, money, and the like, for such renewal of the feud : 
which was called a relief, because it raised up and re-established 
the inheritance, or in the words of the feodal writers, M in- 
" certain et eudutam hcreditatem relevabat" This relief was 
afterwards.* when Jeud» became absolutely hereditary, con- 
tinued on the death of the tenant, though the original found- 
ation of it had ceased. 



For in process of time feuds became by degrees to be uni- 
versally extended beyond the life of the first vasal, to his sons, 
or perhaps to such one of them as the lord should name ; 
and in this case the form of the donation was strictly observed : 
for if a feud was given to a man and his tons, all his sons 
succeeded him in equal portions : and, a* they died off, their 
shares reverted to the lord, and did not descend to their 
children, or even to the surviving brothers, as not being 
specified in the donation m . But when such a feud was 
given to a man and his heirs, in general terms, then a more 
extended rule of succession took place; and when the feudatory 
died, his male descendants in infinitum Mere admitted to the 
succession. When any such descendant, who thus had suc- 
ceeded, died, his male descendants v> r ere also admitted in the 
first place ; and, in defect of them, such of lus male collateral 
kindred as were of the blood or lineage of the first feudatory, 
but no others. For this was an unalterable maxim in feodal 
succession, that ** none was capable of inheriting a feud, but 
* such as was of the blood of, that is, lineally descended 
from, the first feudatory n ." And the descent, being thus 
ifined to males, originally extended to all the males alike ; 
all the sons, without any distinction of primogeniture, suc- 
ceeding to equal portions of the father's feud. But this being 
found upon many accounts inconvenient, (particularly by di- 
viding the services, and thereby weakening the strength of 
tlur feodal union,) and honorary feuds (or titles of nobility) 
being now introduced, which were not of a divisible nature, 
bat could only be inherited by the eldest son ° ; in imitation 
of these, military feuds (or those we are now describing) 
began also in most countries to descend, acccording to the 
same rule of primogeniture, to the eldest son, in exclusion of 
all the rest p . 



[ 57 ] 



Wright, 17. 
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Other qualities of feuds were, that the feudatory could 
not aliene or dispose of his feud ; neither could he exchange, 
nor yet mortgage, nor even devise it by will, without the 
consent of the lord % For the reason of conferring the feud 
being the personal abilities of die feudatory to serve in war, 
it was not fit he should be at liberty to transfer this gift, either 
from himself or from his posterity, who were presumed to in- 
herit his valour, to others who might prove less able, (6) And* 
as the feodal obligation was looked upon as reciprocal, the 
feudatory being entitled to the lord's protection, in return for 
his own fealty and service ; therefore, the lord could no more 
transfer his seignory or protection without consent of his 
vasal, than the vasal could his feud without consent of his 
lord f : it being equally unreasonable, that the lord should 
extend his protection to a person to whom he had exceptions, 
and that the vasal should owe subjection to a superior not of 
his own choosing. 

These were the principal, and very simple, qualities of 
the genuine or original feuds ; which were all of a military 
nature, and in the hands of military persons : though the 
feudatories, being under frequent incapacities of cultivating 
and manuring their own lunds, soon found it necessary to 
commit part of them to inferior tenants; obliging them to 
such returns in service, corn, cattle, or money, as might 
enable the chief feudatories to at tern! their military duties 
without distraction : which returns, or retlttus, were the ori- 
ginal of rents, and by these means the feodal polity was 
greatly extended : these inferior feudatories (who held what 
are called in the Scots law M rere-fiefs") being under similar 
obligations of fealty, to do suit of court, to answer the stipu- 
lated renders or rent-service, and lo promote the welfare of 
their immediate superiors or lords s . Hut this at the same time 
demolished the antient simplicity at feuds; and an inroad 

I Wright, 2*. ' JfcJ. 30, " IhitL 20. 

(6) When a feud hod dcKHTOljgj on nny one, the restraint on nlieiiutiun 
went u tlcp further, ami he nil not itllowed lo alien without the content 
of lite next coltiitcrnl heir j for though the law trusted an ancestor with 
the interact of hi* own immediate- defendant ft, vet it would not allow hint 
to prejudice the dbdut* though remote, interest in the doaation whlcfc 
the next collateral hair had. Wright on Tenure*, 107. 







being once made upon their constitution, it subjected them 
in a course of time, to great varieties and innovations. Feuds* 
began to be bought and sold, and deviations were made from 
the old fundamental rules of tenure and succession; which 
were held no longer sacred, when the feuds themselves no 
longer continued to be purely military. Hence these tenures 
began now to be divided into Jeoda propria et impropria, 
proper and improper feuds- under the former of which di- 
visions were comprehended such, and such only, of which we 
have before spoken; ami under that of improper or derivative 
feuds were comprized all such as do not fell within the other 
description ; such, for instance, as were originally bartered 
and sold to the feudatory for u price ; such as were held upon 
base or less honourable services, or upon a rent, in lieu of 
military service ; such as were in themselves alienable, with- 
out mutual licence; and such as might descend indifferently 
either to males or females. But, where a difference way not 
expressed in the creation, such new created feuds did in all 
respects follow the nature of an original;, genuine, and proper 
feud *. 

But as soon as the feodal system came to be considered in 
the light of a civil establishment, rather than as a military 
plan, the ingenuity of the same ages, which perplexed all 
theology with the subtilty of scholastic disquisitions, and be- 
wildered philosophy in the mazes of metaphysical jargon, 
began also to exert its influence on diis copious and fruitful 
subject: in pursuance of which, the most refined and oppres- 
sive consequences were drawn from what originally was a plan 
of simplicity and liberty, equally beneficial to both lord and 
tenant, and prudently calculated for their mutual protection 
and defence. From this one foundation, in different countries of 
Europe* very different superstructures have been raised : what 
effect it has produced on the landed property of England will 
appear in the following chapters. (7) 

! Feud. 2. t.7. 



17) Upon the subject of the feudal system, its rise and decline, its spirit, 
and the comparative evils find benefits or which it was the cause, 1 cannot 
do better than refer the reader to Mr. Hal lam's masterly disquisition. 
Mid. Age*, di. B. pWtfi. 





CHAPTEB THE FIFTH* 



OF THE ANTIENT ENGLISH TENURES. 



TN this chapter we shall take a short view of the antient 
tenures of our English estates, or the manner in which 
lands, tenements, and hereditaments, might have been I n •Men. 
as the same stood in force, till the middle of the last century. 
In which we shall easily perceive, that all the particularities, 
all the seeming and real hardships, that attended those 
tenures, were to be accounted for upon feodal principles 
and no other ; being fruits of, and deduced from, the feodal 
policy. 

Almost all the real property of this kingdom is, by the 
policy of our laws, supposed to be granted by, dependent 
upon, and holden of, some superior lord, by and in con- 
sideration of certain services to be rendered to the lord by 
tile tenant or possessor of this property. The thing holden 
is therefore stiled a flfimnMfli'. the possessors thereof tenants, 
and the manner of their possession a tenure. Thus all the 
laud in the kingdom is supposed to he holden, mediately or 
immediately* of the king, who k stiled the lord parainoimt f or 
nhovc all. Such tenants as held under the king immediately, 
when they granted out portions of their lands to inferior 
persons, became also lords with respect to those inferior 
persons, as they were still tenants with respect to the king ; 
and, thus partaking of a middle nature, were called mesne t or 
middle, lords. So that if the king granted a manor to A, 
and he granted a portion of the land to B, now B was said 
to hold of A# and A of the king; or in other words, B held 
his lands immediately of A, but mediately of the king. 
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The king therefore was stiled lord paramount ; A. was both 
tenant and lord, or was a mesne lord : and B. was called 
tenant paravail, or the lowest tenant ; being he who was 
supposed to make avail, or profit of the land *. In this man- 
ner are all the lands of the kingdom holden, which are in die 
hands of subjects; for, according to Sir Edward Coke b , 
ifi the law of England, we have not properly allodium; which, 
we have seen % is the name by which the feudists abroad 
distinguish such estates of the subject, as are not holden of 
any superior. So that at the first glance we may observe, 
that our lands are either plainly feuds, or partake very 
strongly of the feodal nature. 

All tenures being thus derived, or supposed to be derived, 
from the king, those that held immediately under him, in 
right of his crown and dignity, were called his tenants i» 
eapitcy or in chief; which was the most honourable species 
of tenure, but at the same time subjected the tenants to 
greater and more burthensome services, than inferior tenures 
did K This distinction ran through all the different sorts of 
tenure, of which I now proceed to give an account. 

I. There seem to have subsisted among our ancestors 
four principal species of lay tenures, to which all others aUty 
be reduced : the grand criteria of which were the natures of 
the several services or renders, that were due to the lords 
from their tenants. The services, in respect of their quality, 
were either free or base services ; in respect of their quantity 
and the time of exacting them, were either certain or uncer- 
tain. Free services were such as were not unbecoming the 
character of a soldier or a freeman to perform ; as to serve 
under his lord in the wars, to pay a sum of money, and the r 
like- Base services were such as were fit only for peasants 
or persons of a servile rank ; as to plough the lord's land, to 
make his hedges, to carry out his dung, or other mean em- 
ployments. The certain services, whether free or base, were 

* S lost 296. the imperial cities, #*. *chich bald di- 
*■ Co.UtL.1. rectly from the emperor, are called tlie 

* page 47. immediate states of the empire; all other 
" In the Germanic constitution, the landholders being denominated mediate 

elector*, Uw bahopi, the wtulii prince*, otiw. Mod. Un . Hist, iliii , 61 . 
vot„ it. ? 
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such as were stinted in quantity, and to ukl not be exceeded 
on any pretence ; as, to pay a stated annual rent, or to plough 
such a field for three days. The uncertain depended upon 
unknown contingencies; as, to do military service in person, 
or pay an assessment in lieu of it, when called upon ; or to 
wind a horn whenever the Scots invaded the realm ; winch 
are free services : or to do whatever the lord should com- 
mand ; which is a base or villein service. 

From the various combinations of these services have 
arisen the four kinds of lay tenure which subsisted in Eng- 
land till the middle of last century : and three of which sub- 
sist to tliis day. Of these Bracton (who wrote under Henry 
the third) seems to give the clearest and most compendious 
account, of any author antient or modern' ; of which the 
following is the outline or abstract f . " Tenements are of 
" two kinds, frank-tenement and villcnage. And, of traiik- 
" tenements, some are held freely in consideration of homage 
u and knight-scivice ,- others in free socage with the service 
" of fealty only.'* And again 5 , " of villenages some are 
** pure, and others privileged. He that holds in pure ville- 
** nage shall do whatever is commanded him, and always be 
" bound to an uncertain service. The other kind of vif- 
** lenage is called vtUein-socage ; and these villein socmen <h> 
" villein services, but such as are certain and determined." 
Of which the sense seems to be as follows : first, where the 
service was free but uncertain, as military service with ho- 
mage, that tenure was called the tenure in chivalry, per sir- 
62 ] vttium militarc, or by knight-service. Secondly, where the 
service was not only free but also certain, as by fealty only, by 
rent and fealty, $v. that tenure was called Uherum SQcagium, 
or free socage. These were the only free holdings or u m.~ 
inents ; the others were villetwus or servile, as thirdly, where 
the service was base in its nature, and uncaiain as to time 




' J. 4. fr. I. * 2«. 

r Ttmemtmttmvm atiud H/xrum, tdiud 
v S Rc wtgium, Jiem, tiberorum atiud te- 
nrtmr tibere jm> komngw tt ttrvitio mito- 
tan i atiud in libera tocagia cum JW#U- 
iaie toftfum, $ I. 

* ytibmagfontm nliud puntm, atiud 



firunlegiatuv** Qui tenet in jmro pillc* 
tuigio fuckt </uiajaid ri pmeeejitum 
/unit, et semfter tenchitur ad ineerta. 
Jliud genu* v&magii dieitur vUtannm 
tocagiiiin ; rt iii'^uimodi iillani §acmttnni 
— iittoua /admit tcwitia, ted cetto t et 
detrrmiHata, $ 5, 
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and quantity, the tenure was purum villcjiagiuin, absolute or 
pure villenage. Lastly, where the service was base in its 
nature, but reduced to a certainty, this was still villenage, but 
distinguished from the other by die name of privileged ville- 
nage, viUenagium privilcgialtm i or it might be still called 
socage {from the certainty of its services), but degraded by 
their baseness into the interior title of villatium socagium^ vil- 
lein-socage. (I) 

I. The first, most universal, and esteem ed the most ho- 
nourable species of tenure, was that by knight-service, called 
In Latin servitium mill tare ; and in Law French, chivalry % or 
service de chivalei\ answering to the. fieftThaubert of the Nor- 
mans", which name is expressly given it by the Mirrour '. (2) 
This differed in very few points, as we shall presently see, 
from a pure and proper feud, being entirely military and the 
genuine effect of the feodal establishment in England, To 
make a tenure by knight service, a determinate quantity of 
land was necessary, which was called a knight's fee, feodum 
mil i tare ; the measure of which in 3 Edw. L was estimated 



h Spdm. Gitm. 219. 



1 c.2. §37. 



(1) The passage on villenage in Bracton is not accurately cited, but so 
far as regards pure villenage the sense is fairly enough given : as to the 
other branch the passage stands thus in the original : Kst etiam aliud genus 
rtitenagu quod tenetur de domino Rege a conqiiestu' Angliae, quod dicitur 
Socwgium vtflanttm, et quod est tnllenagiutn., ted tamem privilegiatum. 
Habent itsqtte tcnenlcs dc- dominkis Domini Regis tale pripitegiiim, quod d 
gleba amaeeri nan debt-nt, quamd'm vctint ct pottint facer e debit urn jrr- 
vitium, et hujusmodi viUam tokmnnni propria dicuntur glebts atcrip licit, 
tltlana anteni /admit xercitia, sed ccrta et deierminata. All pUlein tocmen, 
therefore, were originally tenants in anticnt demesne. Sec post, p, 99, 

(2) Sir M. Wright cites from Loyseau Traite" des Seigneuries, 15Q t ]57, 
the following rutional explanation of the fief d'haubert I Let Seigneur* de* 
Barannies sesoni ajjjtettez Ha tilt Barons, on hauls Bers t car U est Hen ter- 
tian que Ber et Baron eit me fine chose. Et Haul Ber et Hani Baron font 
coufoadttM comme tynonimct et de t& sans dautc origfaaireitient a t'stre dit h 
fief de Hautbert. Mais pour ce que te Haut Ber on Seigneur de fief de Haut- 
itert ettoit tenu senrir te Roy en guerre area annex pieinf, et contcquemment 
at>ec Parme du corps, qui ettoit tort let eotte de Matftet, detd est vemt que 
ceti onus a esti appellex Haulier, ou Hajtbergeon, dont a succession de tempt 
est advenu que te fiefdc Haulier a cste'prii pour toute esptce de Jtef, dont k 
teigveur est ten* terpir le Roy avee Ic IIaubcr t ou Haubergeon. Wright, MS. 
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at twelve ploughlands k , and its value (though it varied with 
the times 1 ) in the reigns of Edward I, and Edward II. te was 
staled at 20/. permmttm,(3) And he who held this pro- 
portion of land (or a whole fee) by knight-service, was bound 
to attend Ins lord to the wars for forty days in every year, if 
called upon ° ; which attendance was his rediftts or return, 
his rent or service for the land he claimed to hold. If he 
held only half a knight's fee, he was only bound to attend 
[ 63 ] twenty days, and so in proportion °. And there is reason to 
apprehend, that this service was the whole that our ancestors 
meant to subject themselves to ; the other fruits and conse- 
quences of this tenure being fraudulently superinduced, as 
the regular (though unforeseen) appendages of the feodal 
system. 

This tenure of knight-service had all the marks of a strict 
and regular feud , it was granted by words of pure donation, 
dedi et concessit ; was transferred by investiture or delivering 
corporal possession of the land, usually called livery of seisin ; 
and was perfected by homage and fealty. It also drew after 



k Patch. 3 Edw. L Co.LlU.69. 
1 2 I nit. $96. 

■ Stat Wustm. I . c. 96, Stat tie 
miiit, I Edw.lt. Co.Litt.69. 

d See writs far this purpose in Me- 



niarand. Scotch. 36. prefixed to M»y- 
riard's year boot, Edw, II. 

a Lit*, § 95, 

► Co. Litt. 9, 




(.1) Upon the question* of the extent and value of a knight's fee there 

nre tunny opinion*, and it seem* hardly possible in the present duy to ax- 
riire at any certainty. With regard to the value, it varied undoubtedly ; 
but it con hardly be snid to have varied " with the times," if the writs, a* 
cited by lord Coke, S Inst, Stie. can be depended upon. The fluctuation 
in them is so uncertain and extraordinary, that it cannot he accounted for 
by any change in the times. With regard to the extent we can have no 
hesitation in absenting to the doctrine, that it varied with the goodness of 
the land; nt the same time the measure might be the same, as twelve 
plough-land* of rich soil would contain u less space than the same number 
in a Lighter and less productive soil, There might, therefore, be always the 
same number of plough-lands, though the number of acres might vary; nor 
i* it at all inconsistent with this, that there might be appendant to the 
plough land, wood, meadow, and pasture; for the arable land was the prin- 
cipal thing considered in all ancient agriculture ; wood, meadow, and pas- 
ture, were appendage*, furnishing the estovers and botes of the tenant of 
the arable land. . 






il these seven fruits and consequences, as inseparably incident 
to the tenure in chivalry; viz. aids, relief, primer seisin, 
wardship, marriage, fines for alienation, and escheat: all 
which I shall endeavour to explain, and shew to be of feodal 
original. 

I . Aids were originally mere benevolences granted by the 
tenant to his lord, in times of difficulty and distress n (4) ; but 
in process of time they grew to be considered as a matter of 
right, and not of discretion. These aids were principally 
three ; first, to ransom the lord's person, if taken prisoner ; a 
necessary consequence of the feodal attachment and fidelity : 
insomuch that die neglect of doing it, whenever it was hi the 
vasaVs power, was by the strict rigour of the feodal law an 
absolute forfeiture of his estate 1 . Secondly, to make the lord's 
eldest son [and heir apparent] a knight ; a matter that was 
formerly attended with great ceremony, pomp, and expence. 
This aid could not be demanded till the heir was fifteen years 
old, or capable of bearing arms ■ : the intention of it being to 
breed up the eldest son and heir apparent of the seigniory, to 
deeds of arms and chivalry, for the better defence of the 
nation. Thirdly, to marry the lord's eldest daughter, by 
giving her a suitable portion : for daughters' portions were in 
those days extremely slender, few lords being able to save 
much out of their income for this purpose ; nor could they [ 64 ] 
acquire money by other means, being wholly conversant in 
matters of arms ; nor, by the nature of their tenure, could they 
charge their lands with this or any other incumbrances, (5) 

* AuiUiaJiunt <te gratia* H nonde ' Feud f.S. 1.24. 
JttfT, — eum dependeant a gratia lencn* ' 2 Inst. 233. 

Ii'uwt, et nan ad txduntatem domittorum. 
Bractwi, f,S, trA. c.16. $8- 

(4) The passage in Dracton is stronger thai* appears by the part cited: 
" qiur quidem auxdiajiunt de gratia et twn de jure, et pro neceitiiatc et in~ 
digentid domini cnpitalU, Nunquam igitur exigitur auxilimn^ viti prescedsi 
neeestitas, nee tenetur atiquis ad kujutmadi aturilinm prmtamlum, fiisi ex in- 
digentid domini ltd enpitafis, et ex ca quod est tiher homo sutu" 

(5) This, by the statute West- 1. c.36., could not be demanded till she 
was seven years of age; after having received these aids, there was no re- 
medy to compel the lord to perform the acts for which they were bestowed ; 
bu"t if lie died without marrying his daughter, she might by the same sta- 
tute recover from his executors the amount or the aid. 

3 





Book II. 




From bearing their proportion to these aids, no Tank or pro- 
fession was exempted : and therefore even the monasteries, till 
the time of their dissolution, contributed to the knighting of 
their founder's male heir (of whom their lands were holdeu), 
and the marriage of his female descendants 1 . And one cannot 
but observe in this particular the great resemblance which the 
lord and vasal of the feodal law bore to the patron and client 
of the Homan republic ; between whom also there subsisted 
a mutual fealty > or engagement of defence and protection. 
For, with regard to the matter of aids, there were three 
which were usually raised by the client ; viz. to marry the 
patron's daughter ; to pay his debts ; and to redeem his per- 
son from captivity B » {9} 



But besides these antient feodal aids, the tyranny of lords 
by degrees exacted more and more ; as, aids to pay the lord's 
debts, (probably in imitation of the Romans,) and aids to 
enable him to pay aids or reliefs to his superior lord ; from 
which last indeed the king's tenants in capite were, from the 
nature of their tenure, excused, as they held immediately of 
the king, who had no superior. To prevent this abuse, king 

■ Phillip's Life of Pole. I. 823. rent; inaeris alieni ditmtxttovntm grntui- 

u Erat attiem ftaec inter vtrvsyueqffi- torn jtdcuniani trvgarcni ; et ab hattibu* 

ctonim piciatitudo — ut ctientet ad catto. in bttlo- tnptos rrdimtrtnt, Paul, Muiu- 

enndas tenatjruiti JUiat de tua confer- u\m dc tenatu Romano, c. 1, 



(6) ** It it easy to fin it partial resemblances to the feudal system. The 
re) alio it ut" patron and client in the Roman republic is not unlike thut of 
lard and vassal in respect of mutual fidelity j but it was not founded upon 
tin.- ten arc of land, nor military service. The veteran soldiers, and, in Inter 
timet, some barbarian allie* of the emperors, received lands upon condition 
of public defence j but ihey were bound, not to an individual lord, hat to 
the state. Such a resemblance to fiefs may be found in the zemindaries of 
Hiudoetan, and the Timariot* of Turkey. The elan of the Highlanders 
and Irish followed their chieftain into the field; but their tie was that of 
imagined kindred and respect for birth,, not the spontaneous compact of 
vassalage* Much lest can we extend the name of fend, though it is some* 
limes strangely misapplied, to the polity of Poland and Russia, All the 
Polish MUM WtWC Mjatd fa rights ami independent of each other, all nho 
Were le» than noble, were in servitude. No government can he more op- 
posite 10 the long gradations and mutual duties of the feudal system " 
llalliimS M. Ages, eh. f. part g. 
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John's magna carta 1 ' ordained that no aids be taken by the 
king without consent of parliament, nor in anywise by inferior 
lords, save only the three antient ones above-mentioned. But 
this provision was omitted in Henry IIL's charter, and the 
same oppressions were continued till the 25 Edw. I. when the 
statute called confirmatio cartarum was enacted; which in 
this respect revived king John's charter, by ordaining that 
none but the antient aids should be taken. But though the 
species of aids was thus restrained, yet the quantity of each 
aid remained arbitrary and uncertain. King John's charter [ 65 
indeed ordered, that all aids taken by inferior lords should 
be reasonable "; and that the aids taken by the king of his 
tenants in capiie should be settled by parliament 7 . But they 
were never completely ascertained and adjusted till the 
statute Westm. 1. 3 Edw. I. c.36. which fixed the aids of 
inferior lords at twenty shillings, or the supposed twentieth 
part of the annual value of every knight's fee, for making the 
eldest son a knight, or marrying the eldest daughter : and the 
same was done with regard to the king's tenants in capite by 
statute 25 Edw. III. ell. The other aid, for ransom of the 
lord's person, being not in its nature capable of any certainty, 
was therefore never ascertained. 

2. Relief, relemim, was before mentioned as incident to 
every feodal tenure, by way of fine or composition with the 
lord for taking up the estate, which was lapsed or fallen in by 
the death of the last tenant. But though reliefs had their 
original while feuds were only life-estates, yet they continued 
after feuds became hereditary; and were therefore looked 
upon, very justly, as one of the greatest grievances of tenure : 
especially when, at the first, they were merely arbitrary and 
at the will of the lord ; so that, if he pleased to demand an 
exorbitant relief, it was in effect to disinherit the heir*. The 
English ill brooked this consequence of their new-adopted 
policy; and therefore William the conqueror by his laws* a«- 
certained the relief, by directing (in imitation of the Danish 
heriots) that a certain quantity of arms, and habiliments of 

"• cap. 12. 15. * Wright, 99. 

* cap. 15. " c.22, 23, 24. 
r Ibid, 14. 
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war, should be paid by the earls, barons, and vavasours 
respectively ; and if the latter had no arms, they should pay 
1005. William Rufus broke through this composition, and 
again demanded arbitrary uncertain reliefs, as due by the 
feodal laws : thereby in effect obliging every heir to new-pur- 
chase or rcdernt his land b : but his brother Henry I., by the 
charter before mentioned, restorer! his father's law ; and 
ordained, that the relief to be paid should be according to the 
Jaw so established, and not an arbitrary redemption c . But 
afterwards, when, by an ordinance in 27 Hen, 11. called the 
assize of arms, it was provided that every man's armour should 
descend to his heir, for defence of the realm ; and it thereby 
became impracticable to pay these acknowledgements in 
arms according to the laws of the conqueror, the composition 
was universally accepted of 100s. for every knight's fee; a* 
we find it ever after established d . But it must be remem- 
bered, that this relief was only then payable, if the heir at the 
death of his ancestor bad attained his full age of one and 
twenty years. 

3. Primer seisin was a feodai burthen, only incident to the 
king's tenants in capife, and not to those who held of inferior 
or mesne lords. It was a right which the king had, when 
any of his tenants in capite died seised oi a knight's fee, to 
receive of the heir (provided he were of full age) toe wliole 
year's profits of the lands, if they were in immediate posses- 
sion : and half a year's profits, if the lands were in reversion 
expectant on an estate for life*. This seems to be little more 
than an additional relief, but grounded upon this feodal 
reason j that by the anticnt law of feuds, immediately upon 
the death of a vasal, the superior was entitled to enter and 
take seisin or possession of the land, by way of protection 
against intruders, till the heir appeared to claim it, and receive 
investiture ; during which interval the lord was entitled to take 
the profits ; and, unless the heir claimed within ■ year and 
<lnv, it was by the strict law a forfeiture'. This practice, 

2 Roll. Abr. 514, * Gbnv. f.9. tA> Lilt, $ I IS. 

■' Hatrti fWfi rtdimet terram §uam B Co* Ult.77. 
** ttiimi fneiebat ttmjtort fmtris nuri, ted ' Ftvd. 1,2. t,24. 

'mm." (7>r». JtyPni. cap. Mr) 






however, seems not to have long obtained in England, if ever, 
with regard to tenure under inferior lords ; but as to the 
king's tenures in capitc, the prima seisirm was expressly de- 
clared, under Henry III. and Edward II., to belong to the 
king by prerogative, in contradistinction to other lords *, The 
king was entided to enter and receive the whole profits of [ 67 ] 
the land, till livery was sued; which suit being commonly 
made within a year and day next after the death of the tenant, 
in pursuance of the strict fcodal rule, therefore the king used 
to take as an average the Jirst fruits^ that is to say, one year's 
profits of the land \ And this afterwards gave a handle to 
the popes, who claimed to be feodal lords of the church, 
to claim in like manner from every clergyman in England 

the first year's profits of his benefice, by way ofprimitiae t or 

first fruits. 



+. These payments were only due if the heir was of full 
age; but if he was under the age of twenty-one, being a male, 
or fourteen, being a female ', the lord was entitled to the 
wardship of the heir, and was called the guardian in chivalry. 
This wardship consisted in having the custody of the body 
and lands of such heir, without any account of the profits, 
till the age of twenty-one in males, and sixteen in females. 
For the law supposed the heir-male unable to perform knight- 
service till twenty-one: but as for the female, she was 
supposed capable at fourteen to marry, and then her husband 
might perform the service. The lord therefore had no ward- 
ship, if at the death of the ancestor the heir-male was of the 
full age of twenty-one, or the heir-female of fourteen ; yet, if 
she was then under fourteen, and the lord once had her in 
ward, he might keep her so till sixteen, by virtue of the statute 
of Westm. 1. SEd,I. c, 22., the two additional years being 
given by the legislature for no other reason but merely to 
benefit the lord K (7) 

« Stat. Marib, c.16. 17 Edw. It. t 3* ' Lit!, f 103. 

h Sfwindf. Prerog. 1 3. •> /MA 

(7) According to lord Coke, 2 Inst. 204, it i* not quite correct to say, 
that the lord might keep her in ward for the two additional years ; he had 
the land by the statute, but the guardianship was at an end. The distinc- 
tion was not merely a verbal one, for being no longer guardian, he was not 

liable 
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This wardship, so far as it related to land, though it was 
not nor could be part of the law of feuds, so long as they were 
arbitrary, temporary, or for life only ; yet, when they became 
hereditary, and did consequently often descend upon infants, 
who by reason of their age could neither perform nor stipu- 
late for the services of the feud, does not seem upon feodal 
principles to have been unreasonable. For the wardship of 
the land, or custody of the feud, was retained by the lord, that 
[ 68 ] he might, out of the profits thereof, provide a fit person to 
supply the infant's services, till he should be of age to perform 
them himself. And if we consider the feud in it's original 
import, as a stipend, fee, or reward for actual service, it could 
not be thought hard that the lord should withhold the stipend, 
so long as the service was suspended. Though undoubtedly 
to our English ancestors, where such a stipendiary donation 
was a mere supposition or figment, it carried abundance of 
hardship ; and accordingly it was relieved by the charter of 
Henry I. before mentioned, which took this custody from the 
lord, and ordained that the custody, both of the land and the 
children, should belong to the widow or next of kin. But 
this noble immunity did not continue many years. 

The wardship of the body was a consequence of the ward- 
ship of the land ; for he who enjoyed the infant's estate was 
the properest person to educate and maintain him in fak 



liable to the actions in respect of the land, which us guardian he ruu.*t 
hove answered ; for example, the widow of the last tenant could not bring 
her writ of dower against him ; on the other hand, he had not all the 
established rights of a guardian against the heir, and therefore, if he ten- 
dered her a marriage during the two years, and she contracted a marriage 
d*cwherc, there lay no forfeiture of the value of I he warringe against her. 
It i» necessary also to make another qualification of the text, for the 
stutute did not apply, if the heir fault was married, though under four- 
teen, the two years being given to the lord ostensibly not so much for his 
benefit, us that during that time he might find his ward a proper husband ; 
and therefore, if he married her within the two years, he immediately lost 
the land, g Inst. *203. On the other hand, the capability of marriage at 
fourteen, ami the performance of the service by the husband, were not the 
tole reasons for limiting her wardship to that age ; because by law she 
t marry at twelve; and if she had m» dune, and her husband were able 
to perform the service, still the had would have the wardship of the liiml 
lib" her age of fourteen. Co. Litt. 79. 
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infancy : and also, in a political view, the lord, was most con- 
cerned to give his tenant a suitable education, in order to qualify 
him the better to perform those services which in his maturity 
he was bound to render. 

When the male heir arrived to the age of twenty-one, or 
the heir female to that of sixteen, they might sue out their 
livery or oustcrlemain k ; that is, the delivery of their lands out 
of their guardian's hands. For this they were obliged to pay 
a fine, namely, half a year's profits of the land; though his 
seems expressly contrary to magna carta 1 . However, in con- 
sideration of their lands having been so long in ward, they 
were excused all reliefs, and the king's tenants also all primer 
seisins m . In order to ascertain the profits that arose to the 
crown by these fruits of tenure, and to grant the heir his 
livery, the itinerant justices, or justices in eyre, had it formerly 
in charge to make inquisition concerning them by a jury of 
the county n , commonly called an inquisitio post mortem s 
which was instituted to inquire (at the death of any man of 
fortune) the value of his estate, the tenure by which it was 
holden, and who, and of what age his heir was ; thereby to [ 69 1 
ascertain the relief and value of the primer seisin, or the ward- 
ship and livery accruing to the king thereupon. A manner of 
proceeding that came, in process of time, to be greatly abused, 
and at length an intolerable grievance ; it being one of the 
principal accusations against Empson and Dudley, the wicked 
engines of Henry VII., that by colour of false inquisitions 
they compelled many persons to sue out livery from the 
crown, who by no means were tenants thereunto . And 
afterwards, a court of wards and liveries was erected 1 *, for 
conducting the same inquiries in a more solemn and legal 
manner. (8) 

When the heir thus came of full age, provided he held a 
knight's fee in capite under the crown, he was to receive the 

k Co. Litt. 77. ■ Hoveden, sub Ric.I. 

1 9 Hen. III. c. 3. • 4 Inst. 198. 

» Co. Litt. 77. p Stat* 32 Hen. VIII. c.46. 



(8) The 32 H. 8. c. 46. established the court of wards; the liveries 
were added to that court by the 33 H. 8. c.22. and then it took the stylo 
of the Court of Wards and Liveries. 
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order of knighthood, and was compellable to take it upon 
him, or else pay a fine to the king. For in those heroical 
times, no person was qualified for deeds of arms and chivalry 
who had not received this order, which was conferred with 
much preparation and solemnity- We may plainly discover 
the footsteps of a similar custom in what Tacitus relates of 
the Germans, who, in order to qualify their young men to bear 
arms, presented them, in a full assembly, with a shield and 
lance ; which ceremony, as was formerly hinted \ is supposed 
to have been the original of the feodal knighthood f . This 
prerogative, of compelling the king's vasals to be knighted, or 
to pay a fine, was expressly recognized in parliament by the 
statute de militibus, 1 Edw.IL ; was exerted as an expedient 
for raising money by many of our best princes, particularly 
by Edward VI. and queen Elizabeth i but yet was the occa- 
sion of heavy murmurs when exerted by Charles I. : among 
whose many misfortunes it was, that neither himself nor his 
people seemed able to distinguish between the arbitrary 
stretch, and the legal exertion of prerogative. However, 
among the other concessions made by that unhappy prince, 
before the fatal recourse to arms, he agreed to divest himself 
of this undoubted flower of the cijown, and it was accordingly 
abolished by statute 16 Car. I, e.20, (9) 

3. But, before they came of age, there was still another 
piece of authority, which the guardian was at liberty to 
exercise over his infant wards ; I mean die right of marriage, 
{tnaritagiwn t as contradistinguished from matrimonii) which 
in it's feodal sense signifies the power, which the lord or 
guardian in chivalry had, of disposing of his infant ward in 
matrimony. For, while the infant was in ward, the guardian 
had the power of tendering him or her a suitable match, 
without disparagement or inequality: which if the infants 
refused, they forfeited the value of the marriage, valorem 
Trtaritagii) to their guardian" ; that is, so much as a jury would 

« Vol. V p*gc 404. " Hanoi ; ante hoc tfomb part mdentur t 

' " /« ipn concilia vet prindpum ali* ** mar reipubticae" De Mot, Germ* 

" full, net paftr, iW proftin^uui, icut<t cap, IS. 

"framr&p** juvenrm vrnont. Hare * Litt. $110. 

** ajmd illot tog<t, hif primut Juventar 



(SI Sec Vol. 1 , p. 404- 
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assess or any one would banajtde give lo the guardian for 
such an alliance t : and, if the infants married themselves 
without the guardian's consent, they forfeited double the value, 
dupikem valorem mantagii u . This seems to have been one of 
the greatest hardships of our antient tenures. There were 
indeed substantial reasons why the lord should have the 
restraint and control of the ward's marriage, especially of his 
female ward j because of their tender years, and the danger 
of such female ward's intermarrying with the lord's enemy 1 ': 
but no tolerable pretence could be assigned why the lord 
should have the sale or value of the marriage. Nor indeed is 
this claim of strictly feodal original ; the most probable 
account of it seeming to be this : that by the custom of 
Normandy the lord's consent was necessary to die marriage 
of his female wards * ; which was introduced into England, 
together with the rest of the Norman doctrine of feuds : and 
it is likely that the lords usually took money for such their 
consent, since, in the often-cited charter of Henry the first, 
he engages for the future to take nothing for his consent; 
which also he promises in general to give, provided such 
female ward were not married to his enemy- But this, among 
other beneficial parts of that charter, being disregarded, and 
guardians still continuing to dispose of their wards in a very 
arbitrary unequal manner, it was provided by king John's 
great charter, that heirs should be married without disparage- 
ment, the next of kin having previous notice of the contract y ; 
or, as it was expressed in the first draught of that charter, 
ita maritcntur m disparagenlur, et per consilium propinquorum 
de conmnguimtatc sua *, But these provisions in behalf of the 
relations were omitted in the charter of Henry III. : wherein* 
the clause stands merely thus, '* haeredes maritentur absque 
u disparagatime;" meaning certainly, by haeredes, heirs female, 
as there are no traces before this to be found of the lord's 
claiming the marriage b of heirs male; and as G1anvil c ex- 
pressly confines it to heirs female. But the king and his 
great lords thenceforward took a handle (from the ambiguity 

» Stmt, Wen, c,6. Co. Lilt. 82. 
■ Litt. § 110. 



- Bract, f.2. c,37. J.«. 

* Gr. Court. 93. 

r eop.e. edit. Ororu 

* cap, 3. ihid. 



■ cap, 6. 

h The weld* marilart and maritagiu m 
iwm « vi ttrmitti to denote the pro- 
tiding of an huiband. 

« 1.7. C.9&13. &L9. e.4. 
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f this expression) to claim them both, sive sit masadtis sive 
tW» as Bracton more than once expresses it d : and also 
nothing but disparagement was restrained by magna crnia^ 
iot thought themselves at liberty to make all other advan- 
tages that they could r And afterwards this rigiit of selling 
the ward in marriage, or else receiving the price or value of 
it, was expressly declared by the statute of Merton r ; which 
is the first direct mention of it that I have met with, in our 
own or any other law. (10) 

• /. 2, c. SB, 5 1 . e Wright, 97. ' SO Hen. IIL c.6. 



(10) Upon this subject once so important the law may, perhaps, be stated 
more correctly as follows ; 1st, As to heirs male under fourteen : if such 
heir married without the consent of the lord, the common law gave him a 
remedy by action of trespass for damages against the abducer, and for the 
single value of the marriage against the heir, upon hi* coming of age. To 
these, the statute of Merton added a remedy against the abducer for the 
single value of the marriage, with fine to the king, and imprisonment till 
both fine and the value were paid, 2d, As to heirs female under fourteen : 
If they married without his consent, the guardian had, against them and 
their ahdurers, the sump common-law remedies as have been just mentioned ; 
but nut those of the statute of Merton, which did not extend to female*. 
If they married with his consent, of course he secured to himself the 
value of the marriage, and lost the lands. 3d. As to heirs male above 
fourteen : The guardian wus, at all events, entitled to the single value 
of the marriage, wh ether the ward married, or he had tendered a suit- 
able marriage or not. In case of a tender and refusal, and no marriage 
elsewhere, he had the single value ; and in rase of a tender {which necessary 
qualification the text omits) and refusal, and marriage elsewhere, he had 
the double value, which he secured by detaining the land beyond the age 
of twenty-one, and receiving the profits till he had made double the sum 
which a jury should assess as the fair single value, or which he could prove 
had been offered to him for the marriage. And into this predicament 
he might bring those who had been taken away KMJ married under four- 
teen, within the age of consent, because they might, by disagreeing after 
fourteen, avoid their marriages ; and therefore, they incurred the forfeiture 
by refusing so to do, and to contract a reasonable marriage tendered to 
them by him, 4th. As to females above fourteen ; The statute of Merton 
not applying to them, their marriage against his will involved no forfeiture, 
but by it.Westm. 1, c.2.1, the lord might, if they refused a reasonable 
marriage, hold the lands (ill their age of 21; nnd beyond that rime till 
lie had levied the value of the marriage. 

2. Inst, 90^02, ib.202, 204.. 5 Rep. 126., tfRep, 70., Co, Litt.SS. 

All the provisions mentioned in thi> note apply, it uill Ik ,-!• 1 1 .1 l.toin- 
fiuit heirs left by their ancestors unmarried ; but nccordbf to Cihunitlc, and 

the 
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6. Another attendant or consequence of tenure by knight- 
service was that ofjines due to the lord for every alienation, 
whenever the tenant had occasion to make over his land to 
another. This depended on the nature of the feodal con- 
nection; it not being reasonable nor allowed, as we have before 
seen, that a feudatory should transfer his lord's gift to an- 
other, and substitute a new tenant to do the service in his 
own stead, without the consent of the lord : and as the feodal 
obligation was considered as reciprocal, the lord also could C 72 ] 
not alienate his seignory without the consent of his tenant, 
which consent of his was called an attornment,, (11) This re- 
straint upon the lords soon wore away ; that upon the tenants 
continued longer. For when every thing came in process of 
time to be bought and sold, the lords would not grant a 
licence to their tenant, to aliene, without a fine being paid ; 
apprehending that, if it was reasonable for the heir to pay a 
fine or relief on the renovation of his paternal estate, it was 
much more reasonable that a stranger should make the same 
acknowledgment on his admission to a newly purchased feud. 
"With us in England, these fines seem only to have been ex- 
acted from the king's tenants in capite, who were never able 
to aliene without a licence: but as to common persons, they 
were at liberty, by magna carta g , and the statute of quia em- 
tores h , (if not earlier,) to aliene the whole of their estate, to 
be holden of the same lord as they themselves held it of be- 
fore. But the king's tenants in capite, not being included 
under the general words of these statutes, could not aliene 
without a licence: for if they did, it was in ancient strictness 
an absolute forfeiture of the land'; though some have ima- 

* cap. 32. o 18 Edw. I. c.l. '2 Inst. 66. 



the charter of Henry the first, as applicable to the king's tenants, even the 
parents of daughters, who were to be his heirs, could not in his life time 
marry them without the licence of the lord. L.vii. c.12. and Bracton 
lays down the law to the same effect with regard to heiresses, who should 
come to their inheritance when of full age; in this case, though of course 
there was no wardship, they could not marry without the assent of their 
lords. L. ii. c.38. s. 1. Both these restrictions, however, seem to be quite 
independent of the value of the marriage, and to have been grounded on 
the reasonable feudal polity, that the Lord should be secure from the ward's 
intermarrying with his enemy. 
(11) For attornment, see post, 290. 



gitied otherwise. But this severity was mitigated by the 
statute 1 Edw, III. c. 12, which ordained, that in such case 
the lands should not be forfeited, but a reasonable fine be 
paid to the king. Upon which statute it was settled, that 
one third of the yearly \alue should be paid for a licence of 
alienation; but if the tenant presumed to aliene without a 
licence, a full year's value should be paid *. (12) 

* 2 Inst. 67, 




(is) Tli is is not quite correct!? stated: the chapter of magna carta was 
made in restraint of a practice which tenants had got into of aliening a 
part ordiewholeoftheirfecs to hold of thmueivts ; and it enacts, that for 
the future no man shall aliene more of his land than that of the residue, 
the services due to the lord for the whole fee may be sufficiently answered. 
The construction of this was, (see sir M. Wright, p. 15 T.) that the part 
allowed to be aliened was to be holden of the alienor, and not of the lordj 
indeed, upon feudal principles, the services of the feoffee naturally resulted 
to his feoffor; the tenure was of hira, and there were good feudal reasons 
for not violating those principles ; so long as the part aliened was held of 
the alienor, no new tenant was obtruded on the lord ; and as the lord's scign- 
ory was originally reserved over the whole land, he might still distrein 
over the whole, or in any part, though aliened, for the whole undivided 
services, While the feudal system, was more strictly regarded with refer- 
ence to its proper objects, these advantages counterbalanced the disadvan- 
tage* in respect of pecuniary fruits, which flowed from the practice of 
subinfeudation, but which in their turn, as the system grew more lax, pre- 
vailed, and gave occasion to the statute of Quia etntoret. The policy of 
this statute was contrary to that of the chapter of magna carta above 
eited ; it was found, (see post, p, 93.) that the process of alienation with 
the tenure reserved to the alienor, very sensibly diminished the value of 
the lord's escheat, marriage, and wardship ; because they operated bene- 
ficially to him, only on the portion of land reserved, and not on that 
granted out, while the alienor derived alt those fruits as they arose from 
the portion so granted out. It was then thought by the lords better to 
submit to the inconvenience of new tenants being obtruded on them with- 
out their consent, which was grown to be imaginary only, than for the sake 
of retaining a nominal tenant, to lose the substantial fruits of the tenure. 
It was now too late to restrain alienation entirely, and therefore the only 
course which remained was that adopted, to permit it in whole or in port, 
with a reservation only of the tenure to the next immediate lord, (a Inst. 
Sot.) by the same services and customs by which St had been before held 
by the alienor. 

With respect to the question of forfeiture, it is curious that lord Coke 
should be cited apparently in support of the opinion, that alienation by the 
tenants in capite without licence, involved a forfeiture ; for at slnst. 66,, 
stating both opinions, he declares his own to be in the negative : and at 

ii r 
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7. The last consequence of tenure in chivalry was escheat s 
which is the determination of the tenure, or dissolution of the 
mutual bond between the lord and tenant from the extinction 
of the blood of the latter by either natural or civil means: 
if he died without heirs of his blood, or if his blood was 
corrupted and stained by commission of treason or felony ; 
whereby every inheritable quality was entirely blotted out 
and abolished. In such cases the lands escheated, or fell back [ 73 ] 
to the lord of the fee l ; that is, the tenure was determined 
by breach of the original condition expressed or implied in 
the feodal donation. In the one case, there were no heirs 
subsisting of the blood of the first feudatory or purchaser, to 
which heirs alone the grant of the feud extended ; in the 
other, the tenant, by perpetrating an atrocious crime, shewed 
that he was no longer to be trusted as a vasal, having for- 
gotten his duty as a subject : and therefore forfeited his feud, 
which he held under the implied condition that he should 
not be a traitor or a felon. The consequence of which in both 
cases was, that the gift, being determined, resulted back to 
the lord who gave it m . (10) 

These were' the principal qualities, fruits, and consequences 
of the tenure by knight-service: a tenure, by which the greatest 
part of the lands in this kingdom were holden, and that 
principally of the king in capite, till the middle of the last 
century, and which was created, as sir Edward Coke ex- 

1 Co.Litt. 13. m Feud. 1.2. t. 86. 

sir M. Wright thinks, p. 154., erroneously. This gives me occasion to say, 
that it is of the utmost importance in discussing any point relating to the 
feudal system, to determine the time which is spoken of; thus, according 
to feudal principles, and while those principles were strictly maintained, 
alienation without licence must have involved forfeiture ; for the tenant 
of course could not have compelled the lord to receive the homage and 
fealty of a new tenant, and by his own act he had renounced his own hold- 
ing. But it is obvious that there was always a struggle in the advancing 
spirit of the age to loosen the bonds of feudal tenure, and it may not be 
possible to fix the period at which the practice of alienation became too 
strong for the law ; and being first winked at, was finally legalized. 

Under the statute lE. 3. c. 12. the fines in both cases were to be paid by 
the alienee. 

(10) See post, p. 245. 246., where the principle of escheats is simplified, 
and both kinds resolved into the defectus sanguinis. 
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pressly testifies °, for a military purpose, viz, for defence of 
the realm by tl*e kind's own principal subjects, which was 
judged to be much better than to trust to hirelings or 
foreigners. The description here given is that of knight- 
service proper; which was to attend the king in his wars. 
There were also some other species of knight-service ; so 
called, tboqgfa improperly, because the service or render was 
of a free and honourable nature, and equally uncertain as to 
the time of rendering as that of knight-service proper, and be- 
cause they were attended with similar fruits and consequences. 
Such was the tenure by grand serjeanty per magnum servitium, 
whereby the tenant was bound, instead of serving the king 
generally in his wars, to do some special honorary service to 
the king in person (11) : as to carry his banner, his sword, or 
the like ; or to be his butler, champion, or other officer at his 
coronation c . It was in most other respects like knight- 
service p ; only he was not bound to pay aid \ or escuage ■ ; 
C 7* ] and, when tenant by knight service paid five pounds for a 
relief on every knight's fee, tenant by grand serjeanty paid 
one year's value of his land, were it much or little 6 . Tenure 
by comage, which was to wind a horn when the Scots or 
other enemies entered the land, in order to warn the king's 
subjects, was (like other services of the same nature,) a species 
of grand serjeanty K ( 1 2) 

• 4 Inst. 192. r UtU 4158, 
D UtU § I J3. l Ibid, i \54, 

* Ibid, $ 158. l Ibid, § 150, 
1 £ Inst. 233. 

(M) Perhaps, more correctly, '* to do tome special honorary eervice in 
person to the king j" the general nitc being that it was to be done person- 
ally by the tenant if able, though there are many instances in which it was 
not to be done to the king in person. This may explain why he who held 
by grand serjeanty paid no escuage. The devout attachment to the lord's 
person, which was so much fostered by the feudal system, is in none of its 
minor consequences more conspicuous, than in the nature of the personal 
services which the haughtiest barons were proud to render to their lord para- 
mount. To be the king's butler or carver, are familiar instances. Mr. Ma- 
dox mentions one more singular, of a tenure in grand serjeanty by the 
■errice of holding the king'i head in the ship which carried him in his 
passage between Dover and Wbtuand. Baronia, 5. e.5. 

Cl2) Tenure by corn age might or might not be grand serjeanty; if the 
tenant held of thu king m capite, it wa> ; but W he held of a common per- 
son, it was knight's service. Litt, $ 156. 
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These services, both of chivalry and grand serjeanty, were 
all personal, and uncertain as to their quantity or duration. 
But, the personal attendance in knight-service growing trou- 
blesome and inconvenient in many respects, the tenants found 
means of compounding for it ; by first sending others in their 
stead, and in process of time making a pecuniary satisfaction 
to the lords in lieu of it. This pecuniary satisfaction at last 
came to be levied by assessments, at so much for' every 
knight's fee; and therefore this kind of tenure was called 
scutagium in Latin, or servitium scuti ; scutum being then a 
well-known denomination for money : and, in like manner, it 
was called, in our Norman French, escuage : being indeed a 
pecuniary, instead of a military, service. The first time this 
appears to have been taken was in the 5 Hen. II., on account 
of his expedition to Toulouse ; but it soon came to be so 
universal, that personal attendance "fell quite into disuse. 
Hence we find in our ancient histories, that, from this period, 
when our kings went to war, they levied scutages on their 
tenants, that is, on all the landholders of the kingdom, to 
defray their expenses, and to hire troops ; and these assess- 
ments in the time of Hen. II., seem to have been made 
arbitrarily, and at the king's pleasure. Which prerogative 
being greatly abused by his successors, it became matter of 
national clamour ; and king John was obliged to consent by 
his magna carta, that no scutage should be imposed without 
consent of parliament u . But this clause was omitted in his 
son Henry IH.'s charter, where we only find" that scutages or 
escuage should be taken as they were used to be taken in [ 75 ] 
the time of Henry II. : that is, in a reasonable and moderate 
manner. Yet afterwards by statute 25 Edw. I. c. 5, & 6., 
and many subsequent statutes z , it was again provided, that 
the king should take no aids or tasks but by the common 
assent of the realm : hence it was held in our old books, that 
escuage or scutage could not be levied but by consent of par- 
liament y ; such scutages being indeed the groundwork of all • 
succeeding subsidies, and the land-tax of later times. 

u Nullum scutagium ponatur in regno w cap. 37. 

nostro, nisi per commune consilium regni * See Vol. I. pag. 140. 

nostri. cap. 12. ' Old Ten. tit. Escuage. 
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Since therefore escuage differed from kinght-service in 
nothing, but as a compensation differs from actual service, 
knight-service is frequently confounded with it. And thus 
Littleton z must t>e understood, when he tell us, that tenant 
by homage, fealty, and escuage, was tenant by knight-service: 
that is, that this tenure (being subservient to the military 
policy of the nation) was respected a as a tenure in chivalry b . 
But as the actual service was uncertain, and depended upon 
emergencies, so it was necessary that this pecuniary com- 
pensation should be equally uncertain, and depend on the 
assessments of the legislature suited to those emergencies, 
For had the escuage been a settled invariable sum, payable at 
certain times, it had been neither more nor less than a mere 
pecuniary rent: ami the tenure, instead of knight-service, 
would have been of another kind, called socage % of which we 
shall speak in the next chapter. (13) 

* $ 103. h Praft-odo mUitari rqnttatur. FleL 

■ Wrfglit, 1 St. /. 2, c. 14. & 7. 

* Li«. $ 97. ISO. 

(is) The author, though he refer* to sir M.Wright, and in part adopts 
his language, ditfbri from him materially in his account or escuage, stating 
it to have been merely a commutation for actual sen ice. Sr M. Wright's 
theory i* founded on good authority, and km the merit of clearing up the 
confusion in Littleton and the old writers on the distinction between te- 
nure by knight-service and escuage. He considers the word to have a 
two-fold meaning j to have been, 1st. a service: 2d. in process of time 
also, a commutation for service. He says that it was a pecuniary aid or 
conlrihution nsMrwd by particular lords in lieu of the common reaerp- 
ation of personal service; the amount was seldom fixed by the reservation, 
because it being intended to supply funds for the extraordinary expence 
which the lords incurred in personal attendance on the king in war, it 
would necessarily depend on the quality and quantity of that attendance, 
which was in itself occasional and uncertain. As this service was so sub- 
servient to the military policy of the kingdom, it is not surprising that in 
the Words of Met a, tenancy by escuage, prvfeodo miliiari rcpittubftiur. But, 
secondly, ho admits that it was more generally understood as a mulct or 
fine for a military tenant's defect of service, And while it was strictly 
confined to that, there was nothing surprising or unjust in its being arbi- 
trary in amount, because the tenant had incurred a forfeiture, and was at 
hi* lord't mercy. When, however, escuage was levied btfnrc the met vice, 
and so the option of performing it in person taken away from the tenant, 
it ij obvious that the case was altered; mid tin n, it seems to have been, 
at least at soon after as allowed time for the grievance to be generally felt, 

that 
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For the present I have only to observe, that by the de- 
generating of knight-service, or personal military duty, into 
escuage or pecuniary assessments, all the advantages (either 
promised or real) of the feodal constitution were destroyed, 
and nothing but the hardships remained. Instead of forming 
a national militia composed of barons, knights, and gentle- 
men, bound by their interest, their honour, and their oaths, 
to defend their king and country, the whole of this system of 
tenures now tended to nothing else but a wretched mean C 76 J 
of raising money to pay an army of occasional mercenaries. 
In the mean time, the families of all our nobility and gentry : 
groaned under the intolerable burthens, which (in conse- 
quence of the fiction adopted after the conquest) were intro- 
duced and laid upon them by the subtlety and finesse of the 
Norman lawyers. For, besides the scutages to which they 
were liable in defect of personal attendance, which however 
were assessed by themselves in parliament, they might be 
called upon by the king or lord paramount for aids, whenever- 
his eldest son was to be knighted, or his eldest daughter- 
married ; not to forget the ransom of his own person. The 
heir, on -the death of his ancestor, if of full age, was plun- 
dered of the first emoluments arising from his inheritance, by 
way of relief and primer seisin / and if under age, of the 
whole of his estate during infancy. And then, as sir Thomas 
Smith d very feelingly complains, " when he came to his own, 
" after he was out of wardship, his woods decayed, houses 
" fallen down, stock wasted and gone, lands let forth and 
" ploughed to be barren," to reduce him still farther, he was 
yet to pay half a year's profits as a fine for suing out his 
livery : and also the price or value of his marriage, if he 

d Commonw. 1.3. c.S. 

that the barons interfered, and the matter was settled by king John's magna 
carta. 

Escuage may also be considered, in a third point of view, as that sum 
which, by agreement between the mesne lords and their tenants, was to be 
paid by the latter to the former, whenever the parliament granted escuage 
to the king from his tenants. If only the proportion was settled which 
that sum was to bear to the parliamentary assessment, the amount was still 
uncertain, and then it remained in the nature af a tenure in chivalry ; if 
the amount was settled, then it became analogous to a socage tenure* 
Litt. s.98. 120. Wright, 131. 134. 
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refused such wife as bis lord and guardian had bartered for, 
and imposed upon him: or twice that value if he married 
another woman. Add to this, the untimely and expensive 
honour of knighthood, to make his poverty more completely 
splendid. And when by these deductions his fortune was so 
shattered and ruined, that perhaps he was obliged to sell his 
patrimony, he had not even that poor privilege allowed him 
without paying an exorbitant fine for a licence of ' alienation.^*) 

A slavery so complicated, and so extensive as this, called 
aloud for a remedy in a nation that boasted of its freedom. 
Palliatives were from time to time applied by successive acts 
of parliament, which assuaged some temporary grievances. 
Till at length the humanity of king James L consented % in 
consideration of a proper equivalent, to abolish them all ; 
[ 77 ] though the plan proceeded not in effect ; in like manner as 
he had formed a scheme, and begun to put it in execution, 
for removing the feodal grievance of heritable jurisdictions in 
Scotland r , which has since been pursued and effected by the 
statute 20 Geo. II. c.45. B King James's plan for exchanging 
our military tenures seems to have been nearly the same as 
that which lias been since pursued; only with this difference, 
tiiat, by way of compensation for the loss which the crown, 
and other lords would sustain, an annual fee-farm rent was 
to have been settled and inseparably annexed to the crown, 
antl assured to the inferior lords, payable out of every knight's 
fee within their respective seignories. An expedient seem- 
ingly much better than the hereditary excise, which was 
afterwards made the principal equivalent for these concessions. 
For at length the military tenures, with all their heavy ap- 
pendages (having during the usurpation been discontinued) 
were destroyed at one blow by the statute 12 Car. II, c.24-. 
which enacts, " that the court of wards and liveries, and all 



■ 4 I nit. 202. 
' Dalrymp. of Ftuda, I 
B By another statute of thi- same 
)c*r (20 Geo. II. c.50.) the tenuiv of 



wardAnltling (equiTaleiU to the krught- 
wrricc of England) ii for ever abolished 
in Scotland. 




(14) The licence was to be paid for by the alienee, «ee p. 72. (n. 9.) that 

ie» he wo* liable for it; but of course it formed pert of the purchase-money 
of the land. 
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" wardships, liveries, primer seisins, and ousterlemains, 
" values and forfeitures of marriages, by reason of any tenure 
" of the king or others, be totally taken away. And that all 
" fines for alienation, tenures by homage, knight-service, and 
" escuage, and also aids for marrying the daughter or 
" knighting the son, and all tenures of the king in capite, be 
" likewise taken away. And that all sorts of tenures, held 
" of the king or others, be turned into free and common 
" socage ; save only tenures in frankalmoign, copyholds, and 
" the honorary services (without the slavish part) of grand 
" serjeanty." A statute, which was a greater acquisition to 
the civil property of this kingdom than even magna carta 
itself: since that only pruned the luxuriances that had grown 
out of the military tenures, and thereby preserved them in 
vigour ; but the statute of king Charles extirpated the whole, 
and demolished both root and branches. 
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CHAPTER THE SIXTH, 



op the MODERN ENGLISH TENURES. 



A LTHOUGH, by the means that were mentioned in the 
preceding chapter, the oppressive or military part of 
the feodal constitution was happily done away, yet wc are 
not to imagine that the constitution itself was utterly laid 
aside, and a new one introduced in its room : since by the 
statute 12 Car, II. the tenures of socage and frankalmoign, 
the honorary services of grand serjennty, and the tenure by 
copy of court roll, were reserved; nay, all tenures in general, 
except frankalmoign, grand serjeanty (1), and copyhold, were 
reduced to one general species of tenure, then well known, 
and subsisting, called free and common socage. And tins, 
being sprung from the same feodal original as the rest, de- 
monstrates the necessity of fully contemplating that antient 
system ; since it is that alone to which we can recur to explain 
any seeming or real difficulties, that may arise in our pre- 
sent mode of tenure. 



The military tenure, or that by knight-service, consisted 
of what were reputed the most free and honourable services, 
but which in their nature were unavoidably uncertain in re- 
spect to die time of their performance. The second species 
of tenure, or free socage, consisted also of free and honourable 




(1) Grand icrjcnnty, I imagi«e, ought not to be excepted; for the sta- 
tute only saves its honorary services, an J unless the tenure itself be turned 
into common »ocnge, those who hold by it can ittU only devise two-third* 
"t t!«Lir lands, Sec, so held. See post, 375. 




Ch.6. 



OF THINGS. 



78 



services; but such as were liquidated and reduced to an abso- 
lute certainty. And this tenure not only subsists to this day, 
but has in a manner absorbed and swallowed up (since the 
statute of Charles the second) almost every other species of [ 7$ ] 
tenure. And to this we are next to proceed. 



II. Socage, in it's most general and extensive significa- 
tion, seems to denote u tenure by any certain and determinate 
service. And in this sense it is by our antient writers con- 
stantly put in opposition to chivalry, or knight-service, where 
the render was precarious and uncertain. Thus Bracton a j 
if a man holds by rent in money, without any escuage or 
erjeanty, " id tetiemcntiim diet' potest socagitm ;" but if you 
id thereto any royal service, or escuage, to any, the smallest, 
amount, " Mud dici poterit feodum militare" So too the au- 
thor of Fleta b ; u ex donationibus^ scrvitia mifitaria vcl magna? 
si s juntiae turn continentibiiS} oritur nobis quoddam nomeii gene- 
rate* quod est socagiutn" Littleton also c defines it to be, 
where the tenant holds his tenement of the lord by any cer~ 
tain service, in lieu of all other services ; so that they be not 
services of chivalry, or knight-service. And therefore after- 
wards d he tells us, that whatsoever is not tenure in chivalry 
is tenure in socage : in like manner as it is defined by Finch % 
a tenure to be done out of war. The service must therefore 
be certain, in order to denominate it socage ; as to hold by 
fealty and 20s. rent ; or by homage, fealty, and 205. rent : 
or, by homage and fealty without rent : or, by fealty and 
certain corporal service, as ploughing the lord's land for 
three days : or, by fealty only without any other service : for 
all these are tenures in socage f . 

But socage, as was hinted in the last chapter, a of two 
sorts : yree-socage, where the services are not only certain, 
but honourable: and I'/flmt-socage, where the services, though 
certain, are of a baser nature. Such as hold by the former 
tenure, are called in Glanvil *, and other subsequent authors, 
by the name of liberi sokemanni f or tenants in free-socage. 



■ /. S. e. IB, $ 9. 
b I. 9. e, 14. § 9, 

* H18. 



• L. M7. 

f Li«. §117,118,119. 

« f. 3. c.7. 
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Of this tenure we are first to speak; and this, both in the 
[ 80 ] nature of it's service, and die fruits and consequences apper- 
taining thereto, was always by much the most free and inde- 
pendent species of any. And therefore I cannot but assent 
to Mr. Somner's etymology of the word 1 '; who derives it front 
the Saxon appellation soc, which signifies liberty or privilege 
and, being joined to a usual termination, is called socage in 
Latin socagium ; signifying thereby a free or privileged 
tenure. ' This etymology seems to be much more just than 
that of our common lawyers in general, who derive it from 
soca t an old Latin word, denoting (as they tell us) a plough : 
for that in ancient time this socage tenure consisted in nothing 
else but services of husbandry, which the tenant was bound 
to do to his lord, as to plough, sow, or reap for him ; but 
that in process of time this service was changed into an 
annual rent by consent of all parties, and that* in memory of 
it's original, it still retains the name of socage or plough- 
service k . But this by no means agrees with what Littleton 
himself tells us 1 , that to hold by fealty only, without paying 
any rent, is tenure in socage ; for here is plainly no commu- 
tation for plough-service. Besides, even services, confessedly 
of a military nature and original, (as escuage, which, while it 
remained uncurtain, was equivalent to knight-service,) the 
instant they were reduced to a certainty, changed both their 
name and nature, and were called socage™. It was the 
certainty therefore that denominated it a socage tenure ; and 
nothing sure could be a greater liberty or privilege, than to 
have the service ascertained, and not left to the vtbbanry 
calls of the lord, as in the tenures of chivalry. Wherefore also 
Britton, who describes lands in socage tenure under the name 
offrawikefcrme ", tells us, that they are ** lands and tene- 
** ments, whereof the nature of the fee is changed by feoff- 
*' ment out of chhxihif for attain yearly services, and in 
" respect whereof neither homage, ward, marriage, nor relief 
" can be demanded " Which leads us also to another ob- 
servation, that if socage tenures were of such base nnd servile 
original, it is hard to account for the very great immunities 

I, Gftvetk, 138. *■ inu of | an J» qulicn any man ii mfirft 

1 In likt manner Skene, in I us tipo- * /rtWy, fc>' 
»ilion of tliu Scot** Uw, lillc m>cage, * Liu. $119. ' JilB. 

Urlta u», thiii it ii ■ any iind of hold. m | 98. 170. ■ «%«*. 



C 81 ] 




Ch.6. OF THINGS. gl 

which the tenants of them always enjoyed ; so highly su- 
perior to those of the tenants by chivalry, that it was thought, 
in the reigns of both Edward I. and Charles II. a point of the 
utmost importance and value to the tenants, to reduce the 
tenure by knight-service, to fraunke ferme or tenure by 
socage. We may therefore, I think, fairly conclude in favour 
of Somner's etymology, and the liberal extraction of the 
tenure in free socage, against the authority even of Littleton 
himself. (2) 

Taking this then to be the meaning of the word, it seems 
probable that the socage tenures were the relics of Saxon 
liberty ; retained by such persons as had neither forfeited them 
to the king, nor been obliged to exchange their tenure, for 
the more honourable, as it was called, but, at the same time, 
more burthensome, tenure of knight-service. This is pecu- 
liarly remarkable in the tenure which prevails in Kent, called 
gavelkind, which is generally acknowledged to be a species 
of socage tenure ° ; the preservation whereof inviolate from 
the innovations of the Norman conqueror is a fact universally 
known. And those who thus preserved their liberties were 
said to hold in free and common socage. 

° Wright, 211. 



(2) Sir Martin Wright holds to the etymology of Littleton j 1st, because 
if socage be understood in the sense of servitium socee, our division of 
tenures into knight-service and socage will answer directly to the Nor* 
man division into fiefs de Haubert, and fiefs de Roturiere, husbandman's or 
ploughman's fee ; and, 2cfly, because in this sense both tenants are simply 
denominated from the name or nature of the services anciently reserved 
upon them, p. 143. In the words of Mr. Hargravc, both derivations have 
their share of probability, which is as much as can be expected in a subject 
so very uncertain. Co. Lilt. 86. a. n. (l). 

The author a little favourably mistatcs Mr. Somner's etymology when 
he speaks of soc being " joined to a usual termination," for Mr. Somner 
makes agium a word signifying the agenda or things to be done; according 
to a common error of etymologists in that and former periods, who thought 
it necessary to find some distinct independent meaning for every syllable of a 
word ; instead of considering that the terminations of derivative words are 
the modes only by which different languages, according to different analo 
gies, express the different points of view under which the primitive and 
substantive idea is to be regarded. 
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As therefore the grand criterion and distinguishing mark of 
this species of tenure are the having it's renders or services 
ascertained, it will include under it nil other methods of hold- 
ing free lands by certain and invariable rents and duties : and, 
in particular, petit serjeanty 9 tenure in burgage? and gavelkind. 



We may remember that by the statute 12 Car* II. grand 
serjeanty is not itself totally abolished, but only the slavish 
* appendages belonging to it ; for the honorary services (such 

as carrying the king's sword or banner, officiating as his but- 
ler, carver, Sic. at the coronation) are still reserved. Now 
petit serjeanty bears a great resemblance to grand serjeanty ; 
for as the one is a personal service, so the other is a rent or 
render, both tending to some purpose relative to the king's 
[ 82 ] person. Petit serjeanty, as defined by Littleton p , consists in 
holding lands of die king by the service of rendering to him 
annually some small implement of war, as a bow, a sword, a 
lance, an arrow, or the like. This, he says* 1 , is but socage in 
effect : for it is no personal service, but a certain rent : and, 
we may add, it is clearly no predial service, or service of the 
plough, but in all respects tittrMM el commune soeagium i only 
being held of the king, it is by way of eminence dignified with 
the title of parvttm servilhtm- regis* or petit serjeanty. And 
magna carta respected it in this light, when it enacted r , that 
no wardship of the lands or body should be claimed by the 
king in virtue of a tenure by petit serjeanty. (3) 



f l 159. 



$ 160. 



cap. 27. 




(3) The expression in Magna Carta h t "we will not have wardship of the 
heir or of any livnj which he holds of tiny other person by knight-service, by 
reason of any petit serjeanty which he holds of m" But thi* in effect proves 
the position of the text, for if petit scrjcpnty had been ft tenure.- by knight* 
service, then the prerogative of the crown would have drawn to the king 
the wardship of alt other lands held of other lords, nlong with the wardship 
of the land so held of him in mpitr. Co. Liu. 77. a. Petit serjeanty t>c- 
ing a tenure in capite is affected by the is Ch.2, though not named by it; 
for livery and prjjjftfr irmn were- incident to it, which arc expressly taken 
away by the statute. In other rnipevto, it continuei as a dignified brunch 
of the tenure by socage. Co, Litt. 100. b. n. ( I ). Hargrove's note§, 
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Tenure in burgage is described by Glanvil', and is ex- 
pressly said by Littleton c , to be but tenure in socage : and it 
is where the king or other person is lord of an antient borough, 
in which the tenements are held by a rent certain u . It is in- 
deed only a kind of town socage ; as common socage, by 
which other lands are holden, is usually of a rural nature. 
A borough, as we have formerly seen ; is usually distinguished 
from other towns by the right of sending members to parlia- 
ment; and, where the right of election is by burgage tenure, 
that alone is a proof of the antiquity of the borough. Tenure 
in burgage, therefore, or burgage tenure, is where houses, or 
lands which were formerly the scite of houses, in an antient 
borough, are held of some lord in common socage, by a cer- 
tain established rent And these seem to have withstood the 
shock of the Norman encroachments principally on account 
of their insignificancy, which made it not worth while to 
compel them to an alteration of tenure ; as an hundred of 
them put together would scarce have amounted to a knighfs 
fee. Besides, the owners of them, being chiefly artificers and 
persons engaged in trade, could not with any tolerable pro- 
priety be put on such a military establishment, as the tenure 
in chivalry was. And here also we have again an instance, 
where a tenure is confessedly in socage, and yet could not 
possibly ever have been held by plough-service; since the 
tenants must have been citizens or burghers, the situation [ 8S ] 
frequently a walled town, the tenements single houses ; so 
that none of the owners was probably master of a plough, or 
was able to use one, if he had it. The free socage therefore, 
in which these tenements are held, seems to be plainly a rem- 
nant of Saxon liberty ; which may also account for the great 
variety of customs, affecting many of these tenements so held 
in antient burgage: the principal and most remarkable of 
which is that called Borough English, so named in contradis- 
tinction as it were to the Norman customs, and which is 
taken notice of by Glanvil", and by Littleton x ; viz. that 
the youngest son, and not the eldest, succeeds to the burgage 
tenement on the death of his father. For which Littleton y 
gives this reason ; because the younger son, by reason of his 

* lib.l. cap.3. w ubi supra. 

f §162. * §165. 

u Litt. §162,163. * $211. 
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Kinder age, is not so capable as the rest of his brethren to help 
himself- Other authors* have indeed given & much stranger 
reason for this custom, as if the lord of the fee had antiently a 
right of concubinage with his tenant's wife on her wedding- 
night ; and that therefore the tenement descended not to the 
eldest, but the youngest son, who was more certainly the 
offspring of the tenant, But I cannot learn that ever this 
custom prevailed in England, though it certainly did in Scot- 
land, (under the name of mercheta or marchcta,) til! abolished 
by Malcolm III.* And perhaps a more rational account 
than either may be fetched (though at a sufficient distance) 
from the practice of the Tartars ; among whom, according to 
father Duhalde, this custom of descent to the youngest son 
also prevails. That nation is composed totally of shepherds 
and herdsmen : and the elder sons, as soon as they are capable 
of leading a pastoral life, migrate from their father with a 
certain allotment of cattle; and go to seek a new habitation. 
The 3 r oungest son, therefore, who continues latest with tin- 
father, is naturally the heir of his house, the rest being already 
provided for. And thus we find that, among many other 
northern nations, it was thexustom for all the sons but one to 
[ S4 ] migrate from the father, which one became his heir*. So 
that possibly this custom, wherever it prevails, may be the 
remnant of that pastoral state of our British and German 
ancestors, which Caesar and Tacitus describe. Other special 
customs there are in different burgage tenures; as that, in 
some the wife shall be endowed of all her husband's tene- 
ments c , and not of the third part only, as at the common law; 
and that, in others, a man might dispose of his tenements by 
will *, which, in general, was not permitted after the conquest 
till the reign of Henry the eighth ; though in the Saxon times 
it was allowable •. A pregnant proof that these liberties of 
socage tenure were fragments of Saxon liberty. 

The nature of the tenure in gavelkind affords us a still 
stronger argument It is universally known what struggles 

* S Mod. Pref. j u ri$ rttmyucbot . [ H'alnngh. t^wn%m. 

* SeR tit. of bqti.B, 1. 47, O, IBS. Xeuu< 
f 995. Rtg. Mag. 1.4, e. 31. * LUt. | 166, 

* Patfr cunctoi jUv>» ad»U»t a *c /«*■ * f 1 67. 
f*itti f prar1tr ttmm qutm hanrdrm mi ■ Wright, 172. 
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the Kentish nien made to preserve their an Lien t liberties, and 
with how nod) success those struggles were attended. (4) 
And as it is principally here that we meet with the custom of 
gavelkind } (though it was and is to be found m some other 
parts of the kingdom',) we may fairly conclude that this was 
a part of those liberties ; agreeably to Mr. Selden's opinion, 
that gavelkind before the Norman conquest was the general 
custom of the realm*. The distinguishing properties of this 
tenure are various : some of the principal are these; 1. The 
tenant is of age sufficient to aliene his estate by feoffment at 
the age of fifteen K 2, The estate does not escheat in case 
of an attainder and execution for felony; their maxim being 
" the father to the bough, the son to the plough i ." (5) 
3. In most places he had a power of devising lands by will, 
before the statute for that purpose was made k . +. The lands 
descend, not to the eldest, youngest, or any one son only, but 
to all the sons together'; which was indeed nntiently the most 



f Stat. 39 Hen. VIII. c.29, Kitrh. 
of courts, 200. 

* In iota regno, ante duels adveatum, 
Jreqvurn* cl untata fait j patten cneterh 
ademjiia, (tett priratit yttorunttmn tact/' 
rum eontuetudinibu* aiibi poMea reger- 



minnn$,} Cantianit iolum intcgra et ta- 
ri»lttfa remamut. (Jjiaiect, l. 2. c. 7.) 

I, Lamb. Feramb. 614. 

1 L*rob. G3-L 

• R N. B.I98. Cro.Cw.5fll. 

1 Litt. §210. 



(4) It is agreed on all hands that the men of Kent, by their situation, 
were the first whose opposition William would have had to subdue ; but 
modern historians, upon anticnt authorities, deny that they made any re- 
markable struggles against him. See Hume, Turner, and Lingard, the last 
of whom cites the words of an eye-witness, William of Poitou : " Occurmnt 
idtn; Cantiuiru hawi procul a Dattera, juranl Jidelitatem, dant ohndrt** 
This suggests a more plnusible reason for the preservation of their customs; 
William's first ground in this country was certainly not that of conquest ; 
he claimed under the will of the Confessor; it seems, therefore, quite na- 
tural that to those who first and spontaneously submitted themselves to 
hiii), lie might without scruple promise tile observance of all their antient 
rights. On the other hand, if these concessions had been extorted from 
him by force, when he was too weak to resist, it is probable that they 
would have been resumed, when all resistance was ovcrcome, 

(5) Gavelkind lands escheat for want of hejrh ; and even in felony, if 
the felon withdraw himself out of the country, and be outlawed, the 
king ii entitled to the year and day of his kinds and tenemeats, and 
they will afterwards escheat to the lord. The law was the same while sanc- 
tuary was allowed, if the fi-Jon. bud taken to it and abjured the realm. 
Robins. Gavel, p. 229. 2d edit. Wright, 209, 
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usual course of descent all over England m , though in par- 
ticular places particular customs prevailed. These, among" 
other properties, distinguished this tenure in a most remark- 
able maimer : and yet it is said to be only a species of a socage 
tenure, modified by the custom of the country ; the lands 
l>eing holden by suit of court and fealty, which is a service in 
it's nature certain n . Wherefore by a charter of king John °, 
Hubert archbishop of Canterbury was authorized to exchange 
the gavelkind tenures holden of the see of Canterbury into 
tenures by knight's service; and by statute 31 Hen. VI II. 
c, 3* for disgavelling the lands of divers lords and gentlemen 
in the county of Kent, they are directed to be descendible for 
the future like other lands tvlik/t kw never holden ty wviet of 
socage. Now the immunities which the tenants in gavelkind 
enjoyed were such, as we cannot conceive should be conferred 
upon mere ploughmen and peasants ; from all which I think 
it sufficiently clear that tenures in free socage are in genefid 
of a nobler original than is assigned by Littleton, anil after 
him by the bulk of our common lawyers. (6) 

Having thus distributed and distinguished the several spe- 
cies of tenure in free socage, I proceed next to shew that this 
also partakes very strongly of the feodal nature. Which may 
probably arise from it's nnticnt Saxon original ; since (as was 
before observed 1 *) feuds were not unknown among the Saxons, 

■" Glanvil, /, 7- c, 3. Spclm, cod. vet. leg, 3,55. 

11 Wright, 21 J. " pag.4S. 

(6) It is difficult to resist the conclusion to which sir M. Wright comes, 
that gavelkind was a feudal tenure ; and the partible quality of the LmU 
tn their descent becomes an additional reason lor thinking «>, if it be true, 
as he states, that »U tenures by socage, or of the nature of socage, were 
antiently in point of succession divisible. But if gavelkind be of feudal 
origin, and was only prctcrwd by the men of Kent from the Norman con- 
quest, having been previously to that the general custom of the realm, it 
Ibllows of course that the feudal system, in some shape, prevailed in Ail 
kingdom under the Anglo-Saxon dynasty. 

Several statutes have been made, beside the one mentioned in the text, 
fur disgavelling particular lands in Kent ; the effect of these is to destroy 
the partible quality of the descent only, and to leave untouched their other 
pmilegcs. Thus they remained devisable by the custom before the statute 
liC\2., and still remain exempt ftoso escheat for felony. Robins. Gareh 
'id edit. 76. 
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though they did not form a part of their military policy, nor 
were drawn out into such arbitrary consequences as among 
the Normans. It seems therefore reasonable to imagine, 
that socage tenure existed in much the same state before the 
conquest as after; that in Kent it was preserved with a high 
hand, as our histories inform us it was ; and that the rest of 
the socage tenures dispersed through England escaped the 
general fate of other property, partly out of favour and affec- 
tion to their particular owners, and partly from their own 
insignificancy : since t do not apprehend the number of socage 
tenures soon after the conquest to have been very considerable, 
nor their value by any means large ; till by successive charters C 86 ] 
of enfranchisement granted to the tenants, which are particu- 
larly mentioned by Britton q , their number and value began 
to swell so far, as to make a distinct, and justly envied, part 
of our English system of tenures. 

However this may be, the tokens of their feodal original 
will evidently appear from a short comparison of the incidents 
and consequences of socage tenure with those of tenure in 
chivalry; remarking their agreement or difference as we go 
along. 

1. In the first place, then, both, were held of superior 
lords ; one of the king, either immediately, or as lord para- 
mount, and (in the latter case) of a subject or mesne lord 
between the king and the tenant. (7) 

2. Both were subject to the feodal return, render, rent, 
or service of some sort or other, which arose from a suppo- 
sition of an original grant from the lord to the tenant. In 
the military tenure, or more proper feud, this was from it's 
nature uncertain ; in socage, which was a feud of the im- 
proper kind, it was certain, fixed, and determinate, (though 
perhaps nothing more than bare fealty,) and so continues to 
this day. 

■J c.66. 

(7) There is some mistake in introducing the word " one" into this sen- 
tence, because both might be held of the king in chief, and both of him as 
lord paramount. 

VOL. II. h 
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3. Both were, from their constitution, universally subject 
(over and above all other renders) to the oath of iealty, or 
mutunl bond of obligation between the lord and tenant'. 
Which oath of fealty usually draws after it suit to the lord's 
court. And this oatli every lord, of whom tenements are 
bolden at this day, may and ought to call upon his tenants to 
take in his court baron ; if it be only for the reason given by 
Littleton', tlmt if it be neglected, it will by long continuance 
of time grow out of memory (as doubtless it frequently hath 
done) whether the land be holden of the lord or not; and .so 
he may lose his seignory, and the profit which moy accrue 
to him by escheats and other contingencies'. 

+. The tenure in socage was subject, of common right, to 
aids for knighting the son and marrying the eldest daughter" r 
which were fixed by the statute Wcstm. 1. c.36. at 20*. for 
every 20/, per annum so held ; as in knight-sertice. These 
aids, as in tenure by chivalry, were originally mere benevo- 
lences, though afterwards claimed as matter of right; but were 
all abolished by the statute 12 Car, II. 

5. Relief Is due upon socage tenure, as wrli us upou 
tenure in chivalry: but the manner of taking it is very differ- 
ent. The relief on a knight's fee was 5l. or one quarter of 
the supposed value of the land ; but a socage relief is one 
year's rent or render, payable by tlte tenant to the lord, be 
the same either great or small w : and therelbre Bracton* will 
not allow this to be properly a relief, but guaetlatn pracstatio loco 
relcvii in recognitionem tlominu So too the statute 28 Edw, I. 
c. 1. declares, that a free sokemau shall give no t*Mtf t but shall 
double Ins reut after the death of his ancestor, according to 
that which lie hath used to pay his lord, and shall not be 
grieved above measure. Reliefs in knight-service were only 
payable, if the heir at the death of bis ancestor was of full 
age : but in socage they were due even though the heir was 
underage, because the lord has no wardship over him 7 . The 

' Lilt. 1 117. 13:. - Co Liu. 91. 

* I 190. * Lilt. $ 126. 

1 Ev mmmiw pmrttandum fit, ne du- * /,9, c.36. $ 8. 

rtdUatur jw dfimini i-t n*WJlfa/# » Lit*, f 1*7. 



iemjtoru otuntrrivr. (ftni», ju*JwL 
LI.*. 7.) 



Ch.6. OF THINGS. 87 

statute of Charles II. reserves the reliefs incident to socage 
tenures,' and therefore, wherever lands in fee-simple are 
holden by a rent, relief is still due of common right upon the 
death of a tenant'. (8) 

6. Primer seisin was incident to the king's socage tenants 
in capite, as well as to those by knight-service*. But tenancy 
in capite as well as primer seisins are, among the other feodal 
burthens, entirely abolished by the statute. 

7. Wardship is also incident to tenure in socage ; but of 
a nature very different from that incident to knight- service. 
For if the inheritance descend to an infant under fourteen, 
the wardship of lum does not, nor ever did, belong to the 

lord of the fee ; because in this tenure, no military or other [ 88 ] 
personal service being required, there was no occasion for the 
lord to take the profits, in order to provide a proper substitute 
for his infant tenant ; but his nearest relation (to whom the 
inheritance cannot descend) shall be his guardian in socage, 
and have the custody of his land and body till he arrives at 
the age of fourteen. The guardian must be such a one, to 
whom the inheritance by no possibility can descend ; as was 
fully explained, together with the reasons for it, in the former 
book of these commentaries b . At fourteen this wardship in 
socage ceases ; and the heir may oust the guardian and call 
him to account for the rents and profits c : for at this age the 
law supposes him capable of chusing a guardian for himself. 
It was in this particular, of wardship, as also in that of mar- 
riage, and in the certainty of the render or service, that the 
socage tenures had so much the advantage of the military 

2 3 Lev. 145. b Vol. I. page 461. 

1 Co.Litt. 77. c Litt. § 123. Co. Litt. 89. 

(8) Where the tenure is by fealty only, of course there can of common 
right be no relief, for being a year's rent it cannot be calculated if no rent 
be payable. Co. Litt. 93. a. But by custom or express reservation there 
may be a relief wholly unconnected with the yearly rent, and this, it i» 
presumed, may be payable when there is no yearly rent. In Hargrave and 
Butler's Co. Litt. is a learned note by the former, p. 93. a. n. (2), pointing 
out several differences between socage relief, proper and improper or pay- 
able only by special custom or express reservation ; to this I refer the stu- 
dent. 

H 2 
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*wu*khtp ceased at fourteen, there was this 

ganiittlUT mt ' that young heirs, being left at so 

M K» chuse their own guardians till twenty-one, 

.us. u» improvident choice. Therefore, when almost 

£t Wk!n in tlie kingdom were turned into socage tenures, 

uic *Uitute 12 Car. II, c.24. enacted, that it should be 

«>wer of any father by will to appoint a guardian, till 

mkl should attain the age of twenty-one. (9) And, if no 

appointment be made, the court of chancery will fre- 

itly interpose, and name a guardian, to prevent an infant 

heir from hnprovidently exposing himself to ruin. 

8. Marriage, or the vafor mariiagii f was not in socage 
tenure any perquisite or advantage to the guardian, but rather 
the reverse. For, if the guardian married his ward under the 
age of fourteen, he was bound to account to the ward for die 
value of the marriage, even though he took nothing for it, 
unless he married him to advantage d , For, the law in favour 
of infants is always jealous of guardians, and therefore in this 
case it made them account, not only for what they did> but 
also for what they mighi t receive on the infant's behalf; lest 
by some collusion the guardian should have received the 
value, and not brought it to account : but the statute having 
destroyed all values of marriages, this doctrine of course hath 
ceased with them. At fourteen years of age the ward might 
have disposed of himself in marriage, without any consent of 
his guardian, till the lute act for preventing clandestine mar- 
riages. These doctrines of wardship and marriage in socage 
tenure were so diametrically opposite to those in knight- 
service, and so entirely agree with those parts of king Edward's 
laws, that were restored by Henry the first's charter, as 
might alone convince us that socage was of a higher original 
than the Norman conquest. 

9. Fines for alienation were, I apprehend, due for lands 
holden of the king in capita by socage tenure, as well as in 
case of tenure by knight-service : for the statutes that relate 

* Liu. § m. 
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to this point, and sir Edward's Coke's comment on them % 
speak generally of all tenants in capite, without making any 
distinction : but now all fines for alienation are demolished by 
the statute of Charles the second. 

1 0. Escheats are equally incident to tenure in socage, as 
they were to tenure by knight-service ; except only in gavel- 
kind lands, which are (as is before mentioned) subject to no 
escheats for felony, though they are to escheats for want 
of heirs f . 

Thus much for the two grand species of tenure, under 
which almost all the free lands of the kingdom were holden 
till the restoration in 1660, when the former was abolished 
and sunk into the latter ; so that lands of both sorts are now 
holden by one univeral tenure of free and common socage. 

The other grand division of tenure mentioned by Bracton, 
as cited in the preceding chapter, is that of villenage, as con- 
tradistinguished from liberum tenementum, or. frank tenure. 
And this (we may remember) he subdivided into two classes, 
pure and privileged villenage : from whence have arisen two 
other species of our modern tenures. 

III. From the tenure of pure villenage have sprung our 
present copyhold tenures, or tenure by copy of court roll at C 90 ] 
the will of the lord : in order to obtain a clear idea of which, 
it will be previously necessary to take a short view of the 
original and nature~of manors. 

Manors are in substance as antient as the Saxon consti- 
tution, though perhaps differing a little, in some immaterial 
circumstances, from those that exist at this day * : just as we 
observed of feuds, that they were partly known to our ances- 
tors, even before the Norman conquest. A manor, manerium, 
a manendo, because the usual residence of the owner seema 
to have been a district of ground, held by lords or great 
personages ; who kept in their own hands so much land as 

* I Inst 43. 2 Inst.65, 66 t 67. g Co. Cop. § 2& 10. 

f Wright, 210. 
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was necessary for the use of their families, which were called 
terra* dominicaks or demesne lands : being occupied by the 
lord, or domimts manrrii, and his MfTOQts. The other, or 
tenemental} lands they distributed among their tenants ; which 
from the different modes of tenure were distinguished by two 
distant names, First, honk-land, or charter-land, which 
was held by deed under certain rents and free-services, and 
iti effect differed nothing from the free-socnge lands* 1 ; and 
from hence have arisen most of the freehold tenants who hold 
of particular manors, and owe suit and service to the same. 
The other species was called/?^// -land, which was held by no 
assurance in writing, but distributed among the common folk 
or people at the pleasure of the lord, and resumed at his dis- 
cretion ; being indeed land held in villenage, which we shall 
presently describe more at large, (10) The residue of the 
manor being uncultivated, was termed the lord's waste, and 
served for public roads, and for common or pasture to the 
lord and his tenants. Manors were formerly called baronies, 
as they still are lordships : and each lord or baron was em- 
powered to hold a domestic court, called the court-boron, 
for redressing misdemesnors and nuisances within the manor; 
and for settling disputes of property among the tenants. (I I) 
This court is an inseparable ingredient of every manor; and 
if the number of suitor* should so fail as not to leave sutfi- 



h Co, Cop. $ 5. 




(10) Lord Coke having divided the lands of a Saxon manor into de- 
mesnes or inlandt, and services or oulkndft, subdividestfrmrtw** into book land 
mid foH t fand j it is clear, however, that he must liuvc intended what the 
author cites him us having done, or more properly, as his authority for 
doing, that is, to divide the tenemental or service lands into bookland and 
Jblktand, for the division cannot apply to ihe demesne Juntls. 

(11) Mwtcrium ttt J't-minm nobtfc t partim vatiattit, qvo* tentnles twnww, 
ob ctrta teroiUa conccuum,. pa Htm /TpgfflWD »<* utvm Jauutue *uic, rum jurit* 
diction* in miwrfftn o£ rtwevtM prarfw, rciervetvm, Qtntvattattitconcnlun- 
tnr, ttrrru* duimtn tencmeniuk't i qtuc domino reiervaniur, dommcaUi : la- 
tum MMV Jfiuttnu tliiitiiuiutit ttpptitrttur, flint Jicrnri.rt, umlf ruritr, qwr huic 
praci! ■/), imtiii' ruritr Hu/ouu nuiuat rrdttrt, Spchn. < 

Con/, fund. in mr. Barnnm, p. . \\ right, 163. Upon the 

iu t in tins paunge, I would jtttt ubwfft, ilmr tt 

I Ifai. Iff, UM :hi»Ii. .,■ ad] this " the COtlft of the turom," i. c. the 

freeholder. ,( lC Mart of the Imroti, i.e. of the lord. 

The stile ii Cutui 9tn$m\ t A. It. &c. 
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cient to make a jury or homage, that is, two tenants at least, 
the manor itself is lost. '(12) 

In the early times of our legal constitution, the king's 
greater barons, who had a large extent of territory held under 
the crown, granted out frequently smaller manors to inferior 
persons to be holden of themselves : which do therefore now 
continue to be held under a superior lord, who is called in 
such cases the lord paramount over all these manors ; and 
his seignory is frequently termed aa honour, not a manor, 
especially if it hath belonged to an ancient feodal baron, or 
hath been at any time in the hands of the crown. In imi- 
tation whereof these inferior lords began to carve out and 
grant to others still more minute estates, to be held as of 
themselves, and were so proceeding downwards in infinitum t 
till the superior lords observed, that by this method of sub- 
infeudation they lost all their feodal profits of wardships, 
marriages, and escheats, which fell into the hands of these 
mesne or middle lords, who were the immediate superiors of 
the terre-tenant, or him who occupied the land : and also that 
the mesne lords themselves were so impoverished thereby, 
that they were disabled from performing their services to their 
own superiors. This occasioned, first, that provision in the 
thirty-second chapter of magna carta, 9 Hen. III.) which is 
not to be found in the first charter granted by that prince, 
nor in the great charter of king John j ) that ho man should 
either give or sell his land, without reserving sufficient to 

1 Co. Cop. § SI. J See the Oxford editions of the charters. 



(IS) In the case of Giover v. Lane, sT.R. 447. Lord Kenyon Mid, 
that to constitute a manor it was necessary, not only that there should be 
two freeholders within the manor, but two freeholders holding of the manor 
subject to escheats. 

The reason assigned for this number is, that freemen could only be tried 
by their peers, and, if there be one tenant only, he has no peer or judge. 
But this reason would evince the necessity of there being more than two, 
for if one were plaintiff and the other defendant, no court at all could be 
holden to try the cause. In Brooke's Abr. tit. Cause a remover plee, pi. 35. 
it is said that the parol was removed from the court baron because there 
were only four suitors, and he makes a quwre of the smallest competent 
number. The reference is to the Register, f. 11. where such a precedent 
is given in a tnort tfauncettor. 
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answer the demand of his lord ; and afterwards the statute of 
Westm. 3. or quia emptarcs, 18 Edw, I. c. 1. which directs, 
that, upon all sales or feoffments of land, the feoffee shall 
hold the same, not of his immediate feoffor, but of the chief 
lord of the fee, of whom such feoffor himself held it. {13) 
But these provisions, not extending to the king's own tenants 
in capite, the like law concerning them ts declared by the 
statutes of prerogativa regtSi 17 Edw, II. c»6. and of 3* 
Edw. III. c. 15. by which last all subinfeudations, previous to 
the reign of king Edward I., were confirmed: but all subse- 
quent to that period were left open to the king's prerogative. 
And from hence it is clear, that all manors existing at this 
day, must have existed as early as king Edward the first : for 
it is essential to a manor, that there be tenants who hold of 
the lord ; and by the operation of these statutes, no tenant 
in capite since the accession of that prince, and no tenant of 
a common lord since the statute of quia e m p tor e *, could 
create any new tenants to hold of himself. 

Now with regard to the folk-land, or estates held in vil- 
lenage, this was a species of tenure neither strictly fcoda], 
Norman, or Saxon; but mixed and compounded of them allS 
and which also, on account of the heriots that usually attend 
it, may seem to have somewhat Danish in it's composition. 
Under the Saxon government there were, as sir William 
Temple speaks ', a sort of people in a condition of downright 
servitude, used and employed in the most senile works, and 
belonging, both they, their children and effects, to the lord 
of the soil, like the rest of the cattle or stock upon it. These 
seem to have been those who held what was called the folk- 
linrl, from which they were removable at the lord's pittance. 
On the arrival of the Normans here, it seems not improbable, 
that they who were strangers to any other than a fcodal state, 
might give some sparks of enfranchisement to such wretched 



1 Wright. 215. 



Introd. Hist. Engl. 59. 




(13) 9tt ante, p, 72. n.{l2) } for the printiplc on which, in alienations by 
fin inferior temitit, the service would natural I \ rank to die alienor. It may 
\k questioned indeed whether before the >.t;itiile of Qum K»iptorct t a ser- 
vice could be reserved to, or a tenure crented from, uiiyone but the feollor, 
oi aliens 
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persons as fell to their share, by admitting them, as "well as 
others, to the oath of fealty ; which conferred a right of pro- 
tection, and raised the tenant to a kind of estate superior to 
downright slavery, but inferior to every other condition 1 ". 
This they called villenage, and the tenants] villeins, either 
from the word vilis, or else, as sir Edward Coke tells us n , a 
villa ; because they lived chiefly in villages, and were em- 
ployed in rustic works of the most sordid kind ; resembling 
the Spartan Jielotes, to whom alone the culture of the lands 
was consigned ; their rugged masters, like our northern an- 
cestors, esteeming war the only honourable employment of 
mankind. 

These villeins, belonging principally to lords of manors, [93] 
were either villeins regardant, that is, annexed to the manor 
or land : or else they were in gross, or at large, that is, an- 
nexed to the person of the lord, and transferable by deed 
from one owner to another °. They could not leave their 
lord without his permission ; but if they ran away, or were 
purloined from him, might be claimed and recovered by ac- 
tion, like beasts or other chattels. They held indeed small 
portions of land byway of sustaining themselves and families; 
but it was at the mere will of the lord, who might dispossess 
them whenever he pleased ; and it was upon villein services, 
that is, to carry out dung, to hedge and ditch the lord's de- 
mesnes, and any other the meanest offices p : and their services 
were not only base, but uncertain both as to their time and 
quantity q . A villein, in short, was in much the same state 
with us, as lord Molesworth' describes to be that of the boors 
in Denmark, and which Stiernhook • attributes also to the 
traals or slaves in Sweden ; which confirms the probability 
of their being in some degree monuments of the Danish 
tyranny. (13) A villein could acquire no property either in 

m Wright, 21 7. debet sero quidfacere debet in crastino, et 

n 1 Inst. 1 16. semper lenebitur ad incerta. (Bracton, 

Litt. §181. 1.4. tr.l. c.28. $5. 

p Ibid. § 172. ' c . 8. 

i Me qui tenet m vUlenagio /octet * de Jure sueonum, 1.2. c.4« 
quicquid ei jiraeceptum fuerit, nee scire 



(13) If this were so, one would expect to find villenage more common 
in the parts of England which the Danes permanently conquered and co- 
lonized. 
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lands or goods : but, if he purchased either, the lord might 
enter upon them, oust the villein, and seize them to his own 
use, unless he contrived to dispose of them again before the 
lord had seized them ; for the lord had then lost his oppor- 
portunky *. 

In many places also a fine was payable to the lord, if the 
villein presumed to marry his daughter to any one without 
leave from the lord u ; and, by the common law, the lord 
might also bring nn action against the husband for damages 
iu thus purloining his property*. For the children of villeins 
were also in the same state of bondage with their parents ,• 
r 94, n whence they were called in Latin, nafivi^ which gave rise to 
the female appellation of a villcb, who was called a ncife*. 
In case of a marriage between a freeman and a neife, or a 
villein and a freewornan, the issue followed the condition of 
tlic Either, being free if he was free> and villein if he was 
villein ; contrary to the maxim of the civil law r , that partus 
seqiatiir vcttlrsm. But no bastard could be born a villein, 
because by another maxim of our law he is mdlimjtlius : and 
as he can gain nothing by inheritance, it were hard that he 
should lose his natural freedom by it y . The law, however, 
protected the persons of villeins, as the king** subjects, against 
atrocious injuries-of the lord : for he might not kill, or maim 
his villein 1 ; though he might beat him with impunity, since 
the villein had no action or remedy at law against his lord, 
but in case of the murder of his ancestor, or the maim of his 
own person. (H) Neifs indeed had also an appeal of rape in 
case the lord violated ihem by force \ 



: 177* 
Co, Litt.MO, 



> Lilt, 6 1S7, 1SS. 

rut. § issj. i94, 

' Uid. 5 190. 



d, I ttin not aware lint there i* tiny evidence that this was the case; 
the redaction of the British inhabitants to shivery who survived the con- 
test with the BiXGM, and who did not fly from their country, seems to 
furnidi a mure plausible origin for villenage. 

(H) In case of muyhciii lie IuhI nn remedy by action or appeal, Tor the 
v.l us either ewe mijdit immediately have been seized In 
the lord, and so I he proceeding wuiiM have been illusory. Lhit tlie lord 
ubjecl to nn indittment at the king's suit. Litt. s. I'M 
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Villeins might be enfranchised by manumission, which is 
either express or implied : express, as where a man granted 
to the villein a deed of manumission b : implied, as where a 
man bound himself in a bond to his villein for a sum of money, 
granted him an annuity by deed, or gave him an estate in fee, 
for life or years c ; for this was dealing with his villein on the 
footing of a freeman, it was in some of the instances giving 
him an action against his lord, and in others vesting in him 
an ownership entirely inconsistent with his former state of 
bondage. So also if the lord brought an action against his 
villein, this enfranchised him d ; for as the lord might have a 
short remedy against his villein, by seising his goods, (which 
was more than equivalent to any damages he could recover,) 
the law which is always ready to catch at any thing in favour 
of liberty, presumed that by bringing this action he meant to 
set his villein on the same footing with himself, and therefore 
held it an implied manumission. But, in case the lord in- [ 95 ] 
dieted him for felony, it was otherwise ; for the lord could not 
inflict a capital punishment on his villein, without calling in 
the assistance of the law. 

Villeins, by these and many other means, in process of 
time gained considerable ground on their lords ; and in par- 
ticular strengthened the tenure of their estates to that degree, 
that they came to have in them an interest in many places 
full as good, in others better than their lords. For the good- 
nature and benevolence of many lords of manors having, 
time out of mind, permitted their villeins and their children 
to enjoy their possessions without interruption, in a regular 
course of descent, the common law, of which custom is the ( 
life, now gave them title to prescribe against their lords ; and, 
on performance of the same services, to hold their lands, in 
spight of any determination of the lord's will. For though 
in general they are still said to hold their estates at the will 
of the lord, yet it is such a will as is agreeable to the custom 
of the manor ; which customs are preserved and evidenced by 
the rolls of the several courts baron in which they are 
entered, or kept on foot by the constant immemorial usage of 

b Litt. § 204. * § 208. 

c § 204, 5, 6. 





THE RIGHTS 



Book IT, 



[ 96 ] 



the several manors in which the lands lie- And, as such 
tenants had nothing to shew for their estates but these cus- 
toms, and admissions in pursuance of them, entered on those 
rolls, or the copies of such entries witnessed by the steward, 
they now began to be called tenants by copy of court-roll, and 
their tenure itself a copyhold '• ( 1 5) 

Thus copyhold tenures, as sir Edward Coke observes', 
although very meanly descended, yet come of an ontient 
house j for, from what has been premised, it appears, that 
copyholders are in truth no other but villeins, who, by a long 
series of immemorial encroachments on the lord, have at last 
established a customary right to those estates, which before 
were held absolutely at the lord's will. Which affords a very 
substantial reason for the great variety of customs that prevail 
in different manors with regard both to the descent of the 
estates, and the privileges belonging to the tenants. And 
these encroachments grew to he so universal, that when tenure 
in viitenoge was virtually abolished (though copyholds were 
reserved) by the statute of Charles II., there was hardly a pure 
villein left in the nation. For sir Thomas Smith * testifies, 
that in all his time (and he was secretary to Edward VI. ) he 
never knew any villein in gross throughout the realm ; and 
the few villeins regardant that were dien remaining were such 
only as had belonged to bishops, monasteries, or other eccle- 
siastical corporations, in the preceding times of popery. For 
he tells us, that M the holy fathers, monks, and friars, had in 
" their confessions, and especially in their extreme and deadly 
** sickness, convinced the laity how dangerous a practice it 
** was, for one Christian man to hold another in bondage : so 
M that temporal men, by little and little, by reason of that 



* F.N.B. 12. 
r Cop. § 32, 



* Commonwealth, b,9. t 10. 




(IS) Sec this obscure subject very ingeniously handled in Hnllam's Middle 
Age*, c. \iii. part 3. There h one important circumstance connected with vil- 
lenagc, and which must have facilitated the progress to the copyhold system, 
thai es ffHtiai by their lord* sufferance might hold hnd of other peraon* 
by free tenure, so freemen Rttgjbt hold l»nd by villein tenure. Persons in 
thii hut predicament win- personally free, and such estates so held must 
have formed a uncful Hnk between free and Wrnle tenures. 
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" terror in their consciences, were glad to manumit all their 
** villeins. But the said holy fathers, with the abbots and priors, 
" did not tn like sort by theirs; for they also had a scruple 
* f in conscience to impoverish and despoil the church so much, 
" as to manumit such as were bond to their churches, or to 
** the manors which the church had gotten ; and so kept their 
l - villeins still." By these several means the generality of 
villeins in the kingdom have long ago sprouted up into copy- 
holders ; their persons being enfranchised by manumission or 
long acquiescence ; but their estates, in strictness, remaining 
subject to the same servile conditions and forfeitures as before ; 
though, in general, the villein services are usually commuted 
for a small pecuniary quit rent h . 

As a farther consequence of what has been premised, we 
may collect these two main principles, which are held l to be 
the supporters of the copyhold tenure, and without which 
it cannot exist t 1. That the lands be parcel ofj, and situate 
within that manor, under which it is held. 2, That they 
have been demised, or demisable, by copy of court-roll inime- 
morially. For immemorial custom is the life of all tenures 
by copy ; so that no new copyhold can, strictly speaking, be 
granted at this day. 



C 97] 



In some manors, where the custom hath been to permit 
the heir to succeed the ancestor in his tenure, the estates are 
stiled copyholds of inheritance ; in others, where the lords 
have been more vigilant to maintain their rights, they remain 
copyholds for life only : for the custom of the manor has in 
both cases so far superseded the wilt of the lord, that, provided 
the services be performed or stipulated for by fealty, he can- 
not, in the first instance, refuse to admit the heir of his tenant 
upon his death ; nor, in the second, can he remove his present 



h In tome manors the copyholders 
were bourn! to perform the most ser- 
vile offices " to hedge and ditch the 
lard's grounds, to lop his trees, aud 
reap his corn, ami the like ; the lord 
usually (Hiding thum in eat and drink, 
and sometimes (as is still the use in 
the highlands of Scotland) a minstrel 
or piper for their diversion. (Rot. 



Matter, tie Etigtvare Com*** Mitt.) At 
in the kingdom of Whidah, on the 
Slave coast of Africa, the people arc 
bound to cut and carry in the king's 
com from off his demesne lands, and 
are attended by music during all the 
titiu- of their labour, (Mod. In. 
HUt. nri. 429.) 
' Co.Iiu. 58. 
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tenant so long as he lives, though he holds nominally by the 
precarious tenure of his lord's will. 

The fruits and appendages of n copyhold tenure, that it 
hath in common with free tenures, are fealty, services, (as well 
in rents as otherwise,} reliefs, and escheats. The two latter 
belong only to copyholds of inheritance; the former to those 
for lite also. But beside* these, copyholds have also heriots, 
wardship, and fines. Heriots, which I think are agreed to 
be a Danish custom, and of which we shall say more hereafter', 
are a render of the best beast or other good (as the custom 
may be) to the lord on the death of the tenant. This ii plainly 
a relic of villein tenure ; there being originally less hardship 
in it, when all the goods and chattels belonged to the lord, 
and bi might have seised them even in the villein's lifetime. 
These are incident to both species of copyhold; but wardship 
[ 98 2 ar| d fines to those of inheritance only. Wardship, in copy- 
hold estates, partakes both of that in chivalry and that in 
socage. Like that in chivalry, the lord is the legal guardian; 
who usually assigns some relation of the infant tenant to act 
in his stead ; and he, like the guardian in socage, is account- 
able to his ward lor the profits. (16) Of fines, some are in 
the nature of primer seisins, due on the death of each tenant; 

1 Seech. 28. 




(16) There is some obscurity as to this point, but I imagine the account 
given of it in the text cannot be the correct one, As the tenure clearly 
savoured more of socage than chivalry, the lord, without a speciul custom 
warranting it, cannot well be supposed to be the guardian, but the nearest 
relation to whom the inheritance cannot descend. And, accordingly, in 
'j |{.>li.-\ -\br. title Garde P. pi. K it is laid down by the court, that " if u 
copyhold descend to an infant within the age of fourteen, his prockein amy, 
to whom the land cannot descend, shall have the custody of it us he would 
of a freehold, unless there be a custom appointing it to another. If there be 
Mich a custom, that wilt still operate, and is not affected by the statute ofCh.2. 
(See ante, p, 88.) But the present question is, who shall now be guarduu 
where there h no custom ; whether, though the statute will not operate 
to defeat a custom, it shall take place in the absence of any custom. Mr. 
Watkins U of opinion that it will, and even where there h a custom be 
think* that the father, by will under the statute, ma> appoint a guardian 
Of the body of his child, It is desirable that the law should he as he states 
it, but I am not aware that any decision to that effect has taken plac*. 
See S Walk, on Copyhold*, 104. 
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others are mere fines for alienation of the lands ; in some 
manors only one of these sorts can be demanded, in some 
both, and in others neither. They are sometimes arbitrary 
and at the will of the lord, sometimes fixed by custom ; but, 
even when arbitrary, the courts of law, in favour of the liberty 
of copyholders, have tied them down to be reasonable in their 
extent ; otherwise they might amount to a disherison of the 
estate. No fine, therefore, is allowed to be taken upon de- 
scents and alienations (unless in particular circumstances) (17) 
of more than two years improved value of the estate k . From 
this instance we may judge of the favourable disposition that 
the law of England (which is a law of liberty) hath always 
shewn to this species of tenants; by removing, as far as 
possible, every real badge of slavery from them, however 
some nominal ones may continue. It suffered custom very 
early to get the better of the express terms upon which they 
held their lands ; by declaring, that the will of the lord was 
to be interpreted by the custom of the manor : and, where no 
custom has been suffered to grow up to the prejudice of the ' 
lord, as in this case of arbitrary fines, the law itself interposes 
with an equitable moderation, and will not suffer the lord to 
extend his power so far as to disinherit the tenant 

Thus much for the antient tenure of pure villenage, and the 
modern one of copyhold at the xvill of the lord, which is lineally 
descended from it. 

IV. There is yet a fourth species of tenure, described by 
Bracton under the name sometimes of privileged villenage, 
and sometimes of villein-socage. Thi3, he tells us 1 , is such 
as has been held of the kings of England from the conquest 
downwards ; that the tenants herein, " viUanafaciunt servitioy [ 99 ] 

k 2 Ch. Rep. 134. ' 1.4. tr. 1. e.28. § 5. 



(17) These are where the lord it not compellable to admit, and where 
the grant on his part is voluntary, as in case of copyholds for lives where 
there is no right of renewal ; or even where there is a binding custom to re- 
new, but which allows the copyholder to put in more than one life at a time, 
for there in fact two admissions take place at once, and therefore there can 
be no hardship in a double fine. See Scriven on Copyholds, 574. 
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the lord" in their copies, but only, " to hold according to the 
** custom of the manor? (18) 

Tiils have we taken a compendious view of the principal 
and fundamental point* of the doctrine of tenures, both antient 
and modem, in which we cannot but remark the mutual 
connexion and dependence that all of them have upon each 
other. And upon the whole it appears, that whatever changes 
and alterations these tenures have in process of time under- 
gone* from the Saxon aera to the 12Car.lL all lay tenures 
are now in effect reduced to two species ; free tenure in com- 
mon socage, and base tenure by copy of court-roil. 

I mentioned lay tenures only ; because there is still be- 
hind one other species of tenure, reserved by the statute of 
Charles II., which is of a spiritual nature, and called the 
tenure in frankalmoign. 




(la) The qualities and privileges of antient demesne are very different 
and some of them are hardly reconcileable with the notion of its being a 
species of copyhold. Mr. Striven states that there are three sorts of te- 
nants in antient demesnes : one, of those who hoi J their lands freely by the 
gran toftheking; a seco n d , w h o h old o f a manor w h i ch I s a n t i en t demesne, 
but not at the will of the lord, and whose estates* pass by surrender or deed 
and admittance, and who are denominated customary freeholders; and a 
third, who bold of a manor, which is antient demesne, by copy of court 
roll at the will of the lord, and arc denominated copyholders of base tenure; 
which latter cannot maintain a writ of right close, or moiutravmtnt, but 
■re to sue by pktnt in the lord's court. On Copyholds, 656. 

In the text, and m the cases generally, this fact is overlooked, though it 
is very important as explaining the variety mentioned above, and making 
even the highest privileges and the freest qualities not unreasonable with 
reference to some tenants in ancient demesne, Co whom probably they 
ought to be confined. 

Whatever be the kind of antient demesne, which a manor is pleaded to 
be, the truth of such plea h always tried by Domesday book, which haa 
therefore been called LJxr Jttdieaioriiu. This book contains a survey 
of all the manors throughout England, except those in the four northern 
counties and in part of Lancashire. It has been lately reprinted with area! 
fidelity and correctness, by order of government, as well as a valuable sup- 
plement called the Boldon Book, which contains a similar survey of the 
palatinate of Durham, mad* by order of Bishop Pud toy, nephew to king 
Stephen, in the year 1 183. 
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V. TenURB in frankalmoign, in libera cleemosjfna or tree 
alms* is that whereby a religious corporation, aggregate or 
sole, huitleth lauds of the donor to them and their successors 
for ever''. The service which they were bound to render for 
these lands was not certainly defined ; but only in general 
to pray for the souls of the donor and his heirs, dead or alive; 
and therefore they did no fealty, (which is incident to all 
other services but this *,} because this divine service was of a 
higher and more exalted nature *. This is the tenure, by 
which almost all the antient monasteries and religious houses 
held their lands ; and by which the parochial clergy, and very 
many ecclesiastical and eleemosynary foundations, hold them 
at thig day b the nature of the service being upon the reform- 
ation altered, and made conformable to the purer doctrines 
of the church of England. It was an old Saxon tenure ; and [ 102 ] 
continued under the Norman revolution through the great 
respect that was shewn to religion and religious men in 
antient times. Which is also the reason that tenants in 
frankalmoign were discharged of all other services, except the 
trinoda necessitas, of repairing the highways, building castles, 
and repelling invasions c : just as the Druids, among the 
antient Britons, had omnium rerum immunitatem*. And, even 
at present, this is a tenure of a nature very distinct from all 
others ; being not in the least feodal, but merely spiritual. 
For if the service be neglected, the law gives no remedy by 
distress or otherwise to the lord of whom the lands are hold en: 
but merely a complaint to the ordinary or visitor to correct 
it *. Wherein it materially differs from what was called 
tenure by divine service t in which the tenants were obliged to 
do some special divine services in certain ; as to sing so many 
masses, to distribute such a sum i 
being expressly defined and pros 
of propriety be called Jree alms ; 
performed, the lord might distreii 
the visitor f .(19j All such do nat 



r Lite § 133. 

■ Ibid. § 101. 

1 Ibid. 135. 

fr Bractoo. L 4. tr.l, c.SS. 
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(19) And wu intitled to fealty, a* 
i 2 
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me; for since the statute of quia emptores, 18Edw.I. none 
but the king can give lands to be holden by this tenure >. (20) 
So that I only mention them, because frankalmoign, is ex- 
cepted by name in the statute of Charles II. and therefore 
subsists in many instances at this day. Which is all that 
shall be remarked concerning it; herewith concluding our 
observations on the nature of tenures. 
« Lift. § 14a 



(SO) The statute obliging all persons who alienated their lands, to re- 
serve the tenure to the next immediate lord by the same services, by which 
they held themselves; this of course prevented for the future any conver- 
sion of lay into spiritual tenures. The king was not mentioned in the sta- 
tute, nor could it apply to him. 
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CHAPTER THE SEVENTH. 

of FREEHOLD ESTATES, op 
INHERITANCE. 



HPHE next objects of our disquisitions are the nature and 
properties of estates. An estate in lands, tenements) 
and hereditaments, signifies such interest as the tenant hath 
therein ; so that if a man grants all his estate in Dale to A and 
his heirs, every tiling that he can possibly grant shall pass 
thereby a . It is called in Latin status t it signifying the con- 
dition, or circumstance, in which the owner stands with 
regard to his property. And to ascertain this with proper 
precision and accuracy, estates may be considered in a three- 
fold view : first, with regard to the quantity of interest which 
the tenant has in the tenement : secondly, with regard to the 
time at which that quantity of interest is to be enjoyed : and, 
thirdly> with regard to the number and connexions of the 
tenants. 

First, with regard to the quantity of interest which the 
tenant has in the tenement* this is measured by it's duration 
and extent. Tims, either his right of possession is to subsist 
for an uncertain period, during his own life, or the life of 
another man : to determine at his own decease, or to remain 
to his descendants after him I or it is circumscribed within a 
certain number of years, months, or days : or lastly, it is 
infinite and unlimited, being vested in him and Ids represent- 
atives for ever. And this occasions the primary division of 
estates into such as are freeholds and such as are less than, [ KM ] 
freehold. 

' Co. Litt. 345. 
I S 
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An estate of freehold, It'herttm tenementtmt, or franktene- 
ment, is defined by Brit ton b to be ■ the possession of the soil 
" by a freeman." And St. Germyn" tells us, that " the 
* possession of the land is called in the law of England the 
" frankleiiemeiit or freehold." Such estate, therefore, and 
no other, as requires actual possession of the land, is, legally 
speaking, freehold t which actual possession can, by the course 
of the common law, be only given by the ceremony called 
livery of seisin, which is the same as the feodal investiture. 
And from these principles wc may extract tins description of 
a freehold ; thnt it is such an estate in lands as is conveyed 
by livery of seisin, or in tenements of any incorporeal 
nature, by what is equivalent thereto* And accordingly it 
is laid down by Littleton d , that where a freehold shall pass, 
it behoveth to have livery of seisin. As, therefore, estates of 
inheritance and estates for life could not by common law be 
conveyed without livery of seisin, these are properly estates 
of freehold ; and, as no other estates were conveyed with the 
some solemnity, therefore no others are properly freehold 
estates. 

Estates of freehold (thus understood) are either estates 
q/° inheritance, or estates not of inheritance* The former are 
again divided into inheritances absolute or fee-simple; and 

inheritances limited, one species of which we usually call 
fee-tail. 

I. Tenakt in fee- simple (or, as he is frequently styled, 
tenant in lee) is he that hath lands, tenements, or heredita- 
ments, to hold to him and his heirs for ever*: generally, 
absolutely, and simply ; without mentioning what heirs, but 
referring tliat to his own pleasure, or to the disposition of the 
law. The true meaning of the word fee [feodum) is the 
same with that of feud or fief, and in it's original sense it is 
[ 105 ] taken in contradistinction to allodium*; which latter the 
writers on this subject define to be every man's own land, 
which ho possesseth merely in his own right, without owing 
any rent or service to any superior. This is property in it's 

* r.as. • Liu. 5.t. 

Ot,& Stud, b.3. d.fiS, 'See p. 45. 47. 

* i39. 
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highest degree; and the owner thereof hath absolutum et di- 
rectum dominium, and therefore is said to be seised thereof 
absolutely in dominko sua in his own demesne. ^ui feodum, 
or fee, is that which is held of some superior, on condition of 
rendering him service ; in which superior die ultimate pro- 
perty of the iand resides. And therefore sir Henry Spel- 
man 8 defines a feud or fee to be the right which the vasal 
or tenant hath in lands, to use the same, and take the profits 
thereof to him and his heirs, rendering to the lord his due 
sen-ices ; the mere nllodial propriety of the soil always remain- 
ing in the lord. This allodial property no subject in England 
has '' ; it being a received, and now undeniable, principle in 
the law, that all the lands in England are holden mediately or 
immediately of the king. The king therefore only hath ab- 
solutum et directum dominium ' : but all subjects' lands are in 
the nature of feodum or fee ; whether derived to them by 
descent from their ancestors, or purchased for a valuable con- 
sideration ; for they cannot come to any man by either of 
those ways, unless accompanied with those feodal clogs which 
were laid upon the first feudatory when it was originally grant- 
ed. A subject therefore hath only the usufruct, and not the 
absolute property of the soil; or, as sir Edward Coke ex- 
presses it\ he hath dominium utile-, but not dominium directum. 
And hence it is, that in the most solemn acts of law we ex- 
press the strongest and highest estate that any subject can 
have, by these words, " he is seised thereof in his demesne* 
•P as of fee" It is a man's demesne, dominkum, or property, 
since it belongs to him and his heirs for ever ; yet this do- 
minicum^ property, or demesne, is strictly not absolute or al- 
lodial, but qualified or feodal : it is his demesne, as of fee : 
that is, it is not purely and simply his own, since it is held of 
a superior lord, in whom the ultimate property resides. 



This is the primary sense and acceptation of the word fee. [ 106 ] 
But (as sir Martin Wright very justly observes l ) the doctrine 
" that all lands are holden," having been for so many ages 
a fixed and undeniable axiom, our English lawyers do very 



■ of feuds* c. 1 . 

h Co. LitL |i 

1 Praedium domini regis &t directum 



dominium, cujus nuttus e$t author niti 
Devi. Ibid. 

k Co. Lit. I. 

I of ten, US, 

4 






THE UIGHTS 



Book II- 



rarely (oflate years especially) use the word fee in Urn it's 
primary original sense, in contradistinction to allodium or ab- 
solute property, with which they have no concern ; but ge- 
nerally use it to express the continuance or quantity of estate. 
A ffe therefore, in general, signifies an estate of inheritance : 
being the highest and most extensive interest that a man can 
have in a feud ! and when the term is used simply, without 
any other adjunct, or lias the adjunct of sipiple annexed to if^ 
(as a fee, or a fee-simple,) it is used in contradistinction to 
a fee conditional at the common law, or a fee-tail by the 
statute: importing an absolute inheritance, clear of any con- 
dition, limitation, or restrictions to particular heirs, but de- 
sci -ndiblc to the heirs general, whether male or female, lineal 
or collateral. And in no other sense than this is the king 
said to be seised in fee, he being the feudatory of no man ™. 

Taking therefore,/^* for the future, unless where otherwise 
explained, in this it's secondary sense, as an estate of inherit- 
v, it is applicable to, and may be had in, any kind of 
hereditaments either corporeal or incorporeal 11 . But there 
is this distinction between the two species of hereditaments : 
that, vf a corporeal inheritance a man shall be said to be 
seised in kis demesne, as of fee ; of an incorporeal one, he 
^hnll only be said to be seised m <>f\fr,\ and not in his 
demesne . For, as incorporeal hereditaments are in their 
nature collateral to, and issue out of lands and houses '*, then- 
owner hath no property, dominiavn or demesne, in the ffnitg 
itself, but hath only something derived out of it; resembling 
the snvifutcs, or services, of the civil law **. The domimcum 
[ 107 1 or property is frequently in one man s while the appendage or 
service is in another. Thus Gaius may be seised as of fee of 
a way leading over the land, of which Titius is seised in /»* 
demesnes «s fffee* (1) 
* c* Lht. i. ° Liu. $n>. 

1 Feodum e$t y«W tfttii tcnti tiH et * Sec page SO, 

ritttll nil, tivt tit tenementum, ' Saritus ntjus, qim vr* men often ms 
nrvtcdOw, $c, Flvt- /. 5. e, 5. § 7. rri if/ jm-tom* urvil. F/,B.l. I. 




(1J Sec pagv go., where the author docs not confine incorporeal heredit- 
aments to things faming out of hmd* and houses, but to thinps is.itiing out 
of any, thing corporate, real or penonnh Rut the true reason of the dis- 
tinction (3 clearly, not that the owner of the derivative has no property 
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The fee-simple or inheritance of lands and tenements is 
generally vested and resides in some person or other ; though 
divers inferior estates may he carved out of it. As if one 
grants a lease for twenty-one years, or for one or two lives, 
the fee-simple remains vested in him and his heirs; and after 
the determination of those years or lives, the land reverts to 
the grantor or his heirs, who shall hold it again in fee-simple. 
Yet sometimes the fee may be in abidance, that is (as the 
word signifies,) in expectation, remembrance, and contem- 
plation in law ; there being no person in essr, in whom it can 
vest and abide: though the law considers it as always po- 
tentially existing, and ready to vest whenever a proper owner 
appears. Thus, in a grant to John for life, and afterwards 
to the heirs of Richard, the inheritance is plainly neither 
granted to John nor Richard, nor can it vest in the heirs of 
Richard till his death, nam nana est hacres viventis ; it remains 
therefore in waiting or abeyance, during the life of Richard'. 
This is likewise always the case of a parson of a church, who 
hath only an estate therein for the term of his life ; and the in- 
heritance remains in abeyance ■• And not only the fee, but 
the freehold also, may be in abeyance ; as, when a parson 
dies, the freehold of his glebe is in abeyance r until a successor 
be named, and then it vests in the successor K (2) 

t Lit*, i 647. v; 



' Co. Lilt. 342. 



1 LHL $ 646. 



in the land or house from which it is derive J, bttt that the thing in which 
he has a property, the right of way for instance, is incorporeal, and in- 
capable of being in aianu t or actual possession, 

(3) This opinion, which may now be considered sis exploded, was founded 
on a notion, generally speaking, true enough, that the operation of livery 
was immediate and entire, and therefore that the livery to John, in the 
case put, carried the remainder over with it at the same time out of the 
grantor ; and if the remainder passed from the grantor, ns it clearly passed 
for the present to nobody, this iloctrine of abeyance was a necessary con- 
sequence. This conclusion, though couched in imposing terms, a* abey- 
ance, in grcmh legit, and tn nvbitmiti wait by no means satisfactory ; these 
terms of what might be called legal geography did not explain to any 
man's mind where the estate woe in the interval. At the same time, certain 
opinions were held, seemingly inconsistent with it ; fur instance, it was laid 
down, that if John died in the life-time of Richard, as the heirs of Richard 
could never take (see post, 169.), the grantor should have the land again, 
the same grantor in whom, by the hypothesis, no estate remained. Mr, 
Fearne met the doctrine in the only way in which it could be met, by deny* 

ing 
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The word ** heirs * is necessary in the grant or donation, 
in order to make a fee, or inheritance. For if land be given 
to a man for ever, or to him and his assigns for ever, this 
vests tn lam but an estate for life u , This very great nicety 
about the insertion of the word " heirs," in all feoffments and 
grants, in order lo vest a fee, is plainly a relic of the feodal 
strictness ; by which we may remember* it was required that 
f 108 ] * ne f° rm of the donation should be punctually pursued ; or 
that, as Cragg * expresses it in the words of Baldus, " do- 
" natiottcs sint strict ijurit, ne quisplm donasse praesttmatur qttam 
" in donation? cxpresserit." And therefore, as the personal 
abilities of the donee were originally supposed to be the only 
inducements to the gift, the donee's estate in the land ex- 
tended only to his own person, and subsisted no longer than 



Litt. $ i. 



* See page 56. 
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ing the premisses, and reasoned, that if the remainder passed to nobody, it 
patted from nobody ; but that there was a *' suspension of the complete or 
absolute operation of such feoffment or conveyance in regard to the inherit- 
ance, till the intended channel for the reception of such inheritance came 
into existence." This principle will be found to explain all the cases in 
the text : whatever portion of the inheritance cannot take effect m prtetenti, 
remains in the grantor or his heirs ; and if the inheritance can never pass, 
as in the case of the church, it always remains there. See Kearne on Con. 
Item. 559, 364. 6th edition. 

With respect to the case of a freehold in abeyance, that seems, upon 
other grounds, a* objectionable as the former? feudal principles always 
requiring an immediate tenant of the freehold for the performance of the 
service*, and to answer to the action of a stranger. 

The case put of the glebe during a vacancy of the church, is not, per- 
haps, easy of solution ; that which Mr, Christian proposed in a note on 
this passage is not entirely satisfactory. He would place the freehold in 
the future successor, who is to be brought into view and notice by insti- 
tution and induction. But if it is in him, it is not there usefully, for either 
of the purposes for which alone the law requires it to lie in any one — the 
services are not performed, and there is no one to answer the pracipe of a 
stranger. The same objection indeed applies, if we place it in the heir of 
the founder, or the ordinary. Perhaps it may be thought not unreasonable 
to admit this to be an exception to the general rule ; an estate altogether 
is the creature of legal reasoning, to be moulded, raised, or extinguished 
accordingly ; and it may be fairly argued, that as the freehold can exist 
in no one to any useful legal purpose, during the vacancy of the church, it 
may not exist at all. This is a conjecture hazarded with great diffidence : 
but which may be allowed in a question of more curiosity than practical in' 
por lance 
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his life; unless the donor, by an express provision in the 
grant, gave it a longer continuance, and extended it also to 
his heirs. But this rule is now softened by many exceptions*. 

For, 1, It does not extend to devisees by will; in which, 
as they were introduced at the time when the feodal rigour 
was apace wearing out, a more liberal construction is allowed; 
and therefore by a devise to a man for ever, or to one and 
his assigns for ever, or to one in fee-simple, the devisee hath 
an estate of inheritance ; for the intention of the devisor is 
sufficiently plain from the words of perpetuity annexed, 
though he hath omitted the legal words of inheritance. But 
if the devise be to a man and his assigns, without annexing 
words of perpetuity, there the devisee shall take only an estate 
for life ; for it does not appear that the devisor intended any 
more. ($) 2. Neither does this rule extend to fines or recove- 
ries considered as species of conveyance; for thereby an 
estate in fee passes by act and operation of law without the 
word " heirs," as it does also, for particular reasons, by cer- 
tain other methods of conveyance, which have relation to a 
former grant or estate, wherein the word " heirs," was ex- 
pressed *.{4) 3. In creations of nobility by writ, the peer so 
created hath an inheritance in his title, without expressing the 
word M heirs ;" for heirship is implied in the creation, unless it 
be otherwise specially provided : but in creations by patent, 
which are stricti jmis^ the word " heirs " must be inserted, 



* Co. Litt. 9, 10. 



1 Ibid, 9. 



(3) The author means that it Joes not appear merely from the word 
M assigns" that the devisor intended any more. Where the gift is to a man 
and his assigns, it may be manifest from other parts of the will, that a fee 
was intended, and if so, will pass ; as indeed it might if the word assign* 
were wholly omitted, 

(4) This second class of exceptions (if indeed they can be called excep- 
tions, being not against, but beside the rule,) cannot be made very intelli- 
gible, till a later part of the volume. But they all proceed on the principle, 
that these conveyances do not profess to create a new estate in the grantee, 
but either to acknowledge in him a pre-existing fee, to suffer a pre-existing 
fee wrongfully withheld from him to be recovered by him by judgment 
of law, or to pavs to him by way of reference a fee properly described and 
conveyed ia some other grant to some other person, a* amply as it has 
been described and conveyed ia thai other grant to referred to 
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vise there is no inheritance, (5) 4. In grants of lands to 
sole corporations and their successors, the word " successors" 
supplies the place of lf heirs ;" for as heirs take from the an- 
cestor, so doth the successor from the predecessor. Nay, in 
[ 109 ] a ^ rant to a bishop, or other sole spiritual corporation, in 
frankalmoign j the word "franlahnoigti" supplies the place 
of "successors" (as the word ''successors" supplies the place 
of " heirs") ex vi termini; and in all these cases a fee-simple 
vests in such sole corporation* But, in a grant of lands to a 
corporation aggregate, the word " successors" is not neces- 
sary, though usually inserted : for, albeit such simple grant be 
strictly only an estate for life, yet as that corporation never dies, 
such estate for life is perpetual, or equivalent to a fee-simple, 
and therefore the law allows it to be one \ 5. Lastly, in the 
case of the king, a fee-simple will vest in him, without the 
word u heirs" or " successors" in the grant ; partly from pre- 
rogative royal, and partly from a reason similar to the last, 
because the king in judgment of law never dies b . But the 
general rule is, that the word " heirs'* is necessary to create 
an estate of inheritance. 



II. We are next to consider limited fees, or such estates of 
inheritance as are clogged and confined with conditions, or 
qualifications, of any sort. Ami these we may divide into 
two sorts : 1. Qualified* or base fees ; and, 2. Fees conditional, 
so called at the common law ; and afterwards fees-tail, in con- 
sequence of the statute de donis. 



1. A base, or qualified fee, is such a one as hath a quali- 
fication subjoined thereto* and which must be determined 
whenever the qualification annexed to it is at an end. As in 
the case of a grant to A, and his heirs, tenants of the manor of 
Dale t in this instance, whenever the heirs of A cease to l>c 
tenants of that manor, the grant is entirely defeated. So, 
when Henry VI, granted to John Talbot, lord of the manor 
nf Kingston-Lisle in Berks, that he and his heirs, lords of the 
said manor, should he peers of the realm, by the title of 



• Sw Vol. L p. 48*. 



* S*e Vol, I, p,*!9. 




(5) See Vol. I p-400. 
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barons of Lisle; here John Talbot had a base or qualified 

fee in that dignity c , and, the instant he or his heirs quitted 

the seigniory of dus manor, the dignity was at an end. This 

estate is a fee, because by possibility it may endure for ever [ 110 ] 

in a man and his heirs : yet as that duration depends upon 

i the concurrence of collateral circumstances, which qualify and 
debase the purity of the donation, it is therefore a qualified or 

. base fee, (6) 



2. A conditional fee, at the common law, was a fee 
restrained to some particular heirs, exclusive of others : * do- 

naiio stricta et coarctata d ; sicut cert is haeredifms, quibjisdam 
* ( a successtone exclwis ; as to the heirs of a man's body, by 
which only his lineal descendants were admitted, in exclusion 
of collateral heirs ; or to the heirs male of his body, in exclu- 
sion both of collaterals, and lineal females also. It was called 
a conditional fee, by reason of the condition expressed or im- 
plied in the donation of it, diat if the donee died without such 
particular heirs, the land should revert to the donor* For 
this was a condition annexed by law to all grants whatsoever ; 
that, on failure of the heirs specified in the grant, die grant 
should be at an eod, and the land return to it's antient pro- 
prietor e . Such conditional fees were strictly agreeable to the 
nature of feuds, when they first ceased to be mere estates for 
life, and were not yet arrived tu be absolute estates in fee- 
simple. And we find strong traces of these limited, condi- 
tional fees, which could not be alienated from the lineage of 
the first purchaser, in our earliest Saxon laws f . 

Now, with regard to the condition annexed to these fees by 
the common law, our ancestors held, that such a gift {to a 



c Co.Litt. 27, 

d Flet. J.3, c,3. f 5. 

• Plowd. 241. 

f Si yiiu tcrram haeredUariam bobcat, 
,fuam parades qui- ipsi Tctiquerunt, ivnc 
UaluirrlUi, ut earn non vendai a cognatit 



haetvditws suit, n ad jit senium vet testit t 
ijtwd Uii virv prohibitum sit, qui earn alt 
initio acauitivit, cl itti tfui earn vendidti) 
tit if a factre nerptcat. LL. Aelfrtd, 
c.87. 



(6) The owner of a base fee has the tame rights and privileges while hi» 
estate lasts, as if he were tenant m fee-EJmple. Cruise, Digest. 1.7$. 
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man and the heirs of his body) was a gift upon condition, that 
it should revert to the donor, if the donee hod no heirs of his 
body ■ but, if he had, it should then remain to the donee. 
They therefore called it a fee-simple, on condition that he 
hud issue. Now we must observe, that, when any condition 
is performed, it is thenceforth entirely gone; and the thing to 
which it was before annexed, becomes absolute, and wholly 
[111] unconditional. So that, as soon as the grantee had any issue 
born, his estate was supposed to become absolute, by the 
performance of the condition ; at least, for these three pur- 
poses ; 1 . To enable the tenant to aliene the land, and thereby 
to bar not only his own issue, but also the donor of his in- 
terest in the reversion B . 2, To subject him to forfeit it for 
treason ; which he could not do, till issue born, longer than 
for his own life ; lest thereby the inheritance of the issue, and 
reversion of the donor, might have been defeated h . 3, To 
empower him to charge the land with rents, commons, and 
certain other incumbrances, so as to bind Ins issue 1 . And 
this was thought the more reasonable, because, by the birth 
of issue, the possibility of the donor's reversion was rendered 
more distant and precarious : and his interest seems to have 
been the only one which the law, as it then stood, was solicit- 
ous to protect; without much regard to the right of succession 
intended to be vested in the issue. However, if the tenant 
did not in lact aliene the land, the course of descent was not 
altered by this performance of the condition : for if the fans 
had afterwards died, and then the tenant, or original grantee, 
had died, without making any alienation ; the land, by the 
terms of the donation, could descend to none but the heirs 
of hit body, and therefore, in default of them, must have 
reverted to the donor, (7) For which reason, in order to 
subject the lands to the ordinary course of descent, the donees 



« Co. Litt 19. 2 Inst. 33 S, 
It Co, UK. J& 2 I nit. 3S4, 



• Co. Litt. 19. 




(7) The course of descent was uader certain circumstances altered by the 
performance of the condition, even where no alienation was made; for 
where the gift was in special tail, after issue had, die land became descend- 
ible to ail the heirs of the donee's body, whether by ihe penon named in 
the gift or any other person. The statute d* dow* prohibits this for the 
future. Paine'i case, 8 Rep. 35. h. 
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of these conditional fee-simples took care to alien e as soon as 
they had performed die condition by having issue ; and after- 
wards repurchased the lands, which gave them a fee-simple 
absolute, that would descend to the heirs general) according 
to the course of the common law* And thus stood the old 
law with regard to conditional fees ; which things, says sir 
Edward Coke \ though they seem antiem, are yet necessary 
to be known ; as well for the declaring how the common law 
stood in such cases, as for the sake of annuities, and such like 
inheritances, as are not within the statutes of entail, and 
therefore remain as at the common law. 

The inconveniences, which attended these limited and fet- [ 112 ] 
tered inheritances, were probably what induced the judges to 
give way to this subtle finesse of construction (for such it 
undoubtedly was), in order to shorten the duration of these 
conditional estates. But, on the other hand, the nobility, 
who were willing to perpetuate their possessions in their own 
families* to put a stop to this practice, procured the statute of 
Westminster the second J (commonly called the statute de donit 
conditionaliims) to be made ; which paid a greater regard to 
the private will and intentions of the donor, than to the pro- 
priety of such intentions, or any public considerations what- 
soever. This statute revived in some sort the antient feodal 
restraints which were originally kid on alienations, by enact- 
ing, that from thenceforth the will of the donor be observed ; 
and that the tenements so given (to a man and the heirs of 
his body) should at all events go to the issue, if there were 
any; or, if none, should revert to the donor. 

Upon the construction of this act of parliament, the judges 
determined that the donee had no longer a conditional fee- 
simple, which became absolute and at his own disposal, the 
instant any issue was born ; but they divided the estate into 
two parts, leaving in the donee a new kind of particular 
estate, which they denominated afee-tatt m ; and vesting in 



* 1 InsL 19. 

' lSBdw.l.cl. 

m The vxpresnoit fee tail or feodum 
talliatum, wu borrowed from the feu- 
dkt» (See Crag. 1. 1. *. 10. $ 24, If,) ; 
among whom it ugniAcd any mutilated 



or truncated inheritance, from which 
the heirs general were cut off being 
derived from the lierbsroua verb tahart, 
to cut i from which the French JtotfW 
end the Italian tagfiar* are form ad 
(Spelro. G*m»,5S|.] 
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the donor the ultimate fee-simple of the land, expectant on 
the failure of issue ; which expectant estate is what we now 
call a reversion n . And hence it is that Littleton tells us°, that 
tenant in fee-tail is by virtue of the statute of Westminster 
the second. 

Ha vino thus shewn the original of estates-tail, I now pro- 
ceed to consider, •what things may, or may not, he entailed 
I 113 ] under the statute de dotm. Tenements is die only word used 
in the statute; and this sir Edward Coke 11 expounds to com- 
prehend all corporeal hereditaments whatsoever ; and also all 
incorporeal hereditaments which savour of the realty, that 
is, which issue out of corporeal ones, or which concern, or are 
annexed to, or may be exercised within the same; as, rant% 
estovers, commons, and the like. Also offices and dignities, 
which concern lands, or have relation to fixed and certain 
places, may be entailed \ But mere personal chattels, which 
savour not all of the realty, cannot be entailed. Neither 
can an office, which merely relates to such personal chattels ; 
nor an annuity, which charges only the person, and not the 
lands of the grantor, But in these last, if granted to a man 
and the heirs of his body, the grantee hath still a fee-con- 
ditional at common law, as before the statute ; and by his 
alienation (after issue horn) may bar the heir or reversioner r . 
An estate to a man and his heirs for anodier's life cannot bu 
entailed * : for this is strictly no estate of inheritance (as will 
appear hereafter), and therefore not within the statute tic dona. 
Neither can a copyhold estate be entailed by virtue of the 
statute i for that would tend to encroach upon and restrain 
the will of tile lord : but, by the special cmtom of the manor, 
a copyhold may be limited to the heirs of the body l : for here 
the custom ascertains and interprets the lord's will. (8) 

■ S In«t.SS5. r Co. LiU- 19, SO, 

■ § 1 3. ■ S Vem. 25fS» 
f 1 Inst, 19,20. ' 3 Rep. 8. 

« 7 Bcp. 33. 

(s) II may be as well ii> statu here, the general rule which was laid down 
in Heydon'e case, 3 Rep, 8. as to acts of parliament couched in general terra*, 
affecting copyholds or not, " When an act of parliament doth niter the 
service, tenure, interest of the land, or other thing, in prejudice of the lord, 
or of the custom of the manor, or ia prejudice of the tenant, there the 

general 
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Next, as to the several species of estates-tall, and how they 
are respectively created. Estates-tail are either general or 
special. Tail-general is where lands and tenements are given 
to one, and the heirs of his body begotten t which is called tail- 
general, because, how often soever such donee in tail be 
married, his issue in general by all and every such marriage 
is, in successive order, capable of inheriting the estate-tail, 
performam doni °. Tenant in tail-special is where the gift is 
restrained to certain heirs of the donee's body, and does not 
go to all of them in general. And this may happen several 
ways". I shall instance in only one; as where lands and [ 114 ] 
tenements are given to a man and the heirs of his body, on 
Maty his ttow wife to be begotten : here no issue can inherit, 
but such special issue as is engendered between them two; 
not such as the husband may have by another wife: and 
therefore it is called special tail. And here we may observe, 
that the words of inheritance {to him and his heirs) give him 
an estate in fee : but they being heirs to be by him begotten f 
this makes it a tee-tail ; and the person being also limited, on 
whom such heirs shall be begotten, (viz. Mary his present wife) 
this makes it a fee-tail special. 

Estates, in general and special tail, are farther diversified 
by the distinction of sexes in such entails ; for both of them 
may either be in tail male or tail female. As if lands be given 
to a man, and his heirs male of his body begotten ; this is an 
estate in tail male general ; but if to a man and the heirs 
female of his body on his present wife begotten^ this is an estate 
in tail female special. And, in case of an entail male, the 
heirs female shall never inherit, nor any derived from them ; 
nor, econverso, the heirs male, in case of a gift in tail female*. 
Thus, if the donee in tail male hath a daughter, who dies 
leaving a son, such grandson in this case cannot inherit the 
estate-tail ; for he cannot deduce his descent wholly by heirs 
male*. And as the heir male must convey his descent wholly 

u Litt. $ 14, 15. ■ WtL § 21, 22. 

w Ib(d. $ 16.26, 27, 28, 29. * Ibid. $ 24. 

general words of such act of parliament shall not extend to copyholds ; but 
when an act of parliament is generally made for the good of the weal pub- 
lic, and no prejudice can accrue by reason of alteration of any interest, 
service, tenure, or custom of the manor, there many times copyhold and 
customary estates are within the general purview of such acti " 
VOL. II. K 
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by males, so must the heir female wholly by females. And 
therefore if a man hath two estates-tail, the one in tail male, 
the other in tail female ; and he hath issue a daughter, which 
daughter hath issue a son ; this grandson can succeed to 
neither of the estates ; tor he cannot convey his descent wholly 
either in the male or female line'. 



As the word heirs is necessary to create a fee, so in farther 
limitation of the strictness of the feodal donation, the won! 
fxxli/, or some other words of procreation, are necessary to 
make it a fee-tail, and ascertain to what heirs in particular 
[ 115 ] the fee is limited. Itj therefore, either the words of inherit- 
ance or words of procreation be omitted, albeit the others 
are inserted in the grant, this wilt not make an estate-tail. 
As, if the grant be to a man and his issue qf his bodjft to a 
man and his seedy to a man and his children, or offspring j all 
these are only estates for life, there wanting the words of 
inheritance, his heirs 1 . 80, on the other hand, a gift to a 
man, and his heirs jnale t or female t is an estate in fee-simple, 
and not in fee-tail ; for there are no words to ascertain the 
body out of which they shall issue *. Indeed, in last wills 
and testaments, wherein greater indulgence is allowed, an 
estate-tail may be created by a devise to a man and his seed, 
or to a man and Ins heirs male; or by other irregular modes 
of expression c . 

There is still another species of entailed estates, now in- 
deed grown out of use, yet still capable of subsisting in law ; 
which are estates in libera mar it agio, or Jt'attAma triage* These 
are defined d to be, where tenements are given by one man to 
another, together with a wife, who is the daughter or cousin 
of the donor, to hold in frankmarriage. Now by such gift, 
though nothing but the word Jrankmarrhge is expressed, the 
donees shall have the tenements to them, and the heirs of 
their two bodies begotten ; that is, they are tenants in special 
tail. For this one word, JrankmmTiage t does ex vi termini 
not only create an inheritance, like the word frankalmoign, 
but likewise limits that inheritance; supplying not only words 
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of descent, but of procreation also. Such donees in frank- 
marriage are liable to no service but fealty ; for a rent reserved 
thereon is void* until the fourth degree of consanguinity be 
past between the issues of the donor and donee*. (9) 

The incidents to a tenancy in tail, under the statute 
Westm. 2. are chiefly these f : 1, That a tenant in tail may 
commit waste on the estate-tail, by felling timber, pulling 
down houses, or the like, without being impeached, or called r \\q n 
to account for the same. 2. That the wife of the tenant in 
tail shall have her dower, or thirds, of the estate-tail. 3. That 
the husband of a female tenant in tail may be tenant by the 
atrtesy of the estate-tail. 4. That an estate-tail may be barred, 
or destroy ed by a fine*, by a common recovery, or by lineal 
warranty descending with assets to the heir. All which will 
hereafter be explained at large. 

Thus much for the nature of estates-tail : the establish- 
ment of which family law (as it is properly styled by Pigott R ) 
occasioned infinite difficulties and disputes ", Children grew 
disobedient when they knew they could not be set aside : 
farmers were ousted of their leases made by tenants in tail ; 
for, if such leases had been valid, then under colour of long 
leases the issue might have been virtually disinherited ; cre- 
ditors were defrauded of their debts ; for, if tenant in tail 



* Litt, §19,20. 
f Co. Litt. 394. 



s Com. Rccov. .'5. 
b l Rtp. 131. 



(9) Though die definition of this estate implies that the land and the 
woman were to be given together, yet it seems admitted that the Innd might 
be given after marriage as well us before Co. Litt. 2 1 . T and Mr. Margrave's 
note. The reason assigned by Littleton for the limitation to the fourth 
degree is, that after that be passed, the issues of the donor, and the iauei 
of the donee, might, by the law of holy church, intermarry. Whether the 
woman was daughter or cousin of the donor, from him to her was redtoned 
but one degree; so that in various cases, the actual distance of the fourth 
degree must of course have been very different. When the term was passed, 
the general rule respecting tenants in tail applied, in the absence of any 
special reservation, that they held tf their donor by the same services by 
which he held over of his next immediate lord. Litt. s.ls — 20. The stu- 
dent will observe, that the statute of Quia Emptor*! extended only to cose* 
where a fee-simple was transferred, and therefore the common law ride 
applied, that a grantee should hold of his grantor. 
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could have charged his estate with their payment, he might 
also have defeated his issue, hy mortgaging it for as much as 
it was worth * innumerable latent entails were produced to 
deprive purchasers of the lands they had fairly bought ; of 
suits in consequence of which our ant tent books are full : and 
treasons were encouraged ; as estates-tail were not liable to 
forfeiture, longer than for the tenant's life. So that they 
were justly branded, as the source of new contentions, and 
mischiefs unknown to the common law ; and almost univer- 
sally considered as the common grievance of the realm '. But 
as the nobility were always fond of this statute, because it 
preserved their family estates from forfeiture, there was little 
hope of procuring a repeal by the legislature, and therefore, 
by the connivance of an active and politic prince, a method 
was devised to evade it. 



About two hundred years intervened between the making 
of the statute dedonis, and the application of common reco- 
veries to this intent, in the twelfth year of Edward IV. ; 
which were then openly declared by the judges to be a sul- 
[ 117 ] ficient bar of an estate-tail fc . For though the courts had, so 
long before as the reign of Edward III. very frequently hinted 
their opinion that a bar might be effected upon these princi- 
ples ', yet it was never carried into execution ; till Edward IV. 
observing m (in the disputes between the houses of York and 
Lancaster) how little effect attainders for treason hat! on 
families, whose estates were protected by the sanctuary of 
entails, gave his countenance to this proceeding, and suffered 
Taltarum's case to be brought before the court": wherein, in 
consequence of the principles then laid down, it was in effect 
determined, that a common recovery suffered by tenant in tail 
should be an effectual destruction thereof. What common 
recoveries are, both in their nature and consequences, and 
why they are allowed to be a bar to the estate tail, must be 
reserved, to a subsequent inquiry. At present I shall only 
say, that they are fictitious proceedings, introduced by a kind 



' Co. Lit u 19. Moor, 156, Jo Rep. 

* 1 Rep. 1st. 6 Rep. 40. 
1 10 Rep. 37* SB. 
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of pia fratts, to elude the statute de doms, which was found so 
intolerably mischievous, and which yet one branch of the 
legislature would not then consent to repeal : and that these 
recoveries, however clandestinely introduced, are now become 
by long use and acquiescence a most common assurance of 
lands ; and are looked upon as the legal mode of conveyance, 
by which tenant in tail may dispose of his lands and tene- 
ments : so that no court will suffer them to be shaken or 
reflected on, and even acts of parliament have by a sidewind 
countenanced and established them. 



This expedient having greatly abridged estates-tail with 
ivgard to their duration, others were soon invented to strip 
them of other privileges. The next that was attacked was 
their freedom from forfeitures for treason. For, notwith- 
standing the large advances made by recoveries, in the com- 
pass of about threescore years, towards unfettering these 
inheritances, and thereby subjecting the lands to forfeiture, 
the rapacious prince then reigning, finding them frequently 
resettled in a similar manner to suit the convenience of families, I H8 ] 
had address enough to procure a statute \ whereby all estates 
of inheritance {under which general words estates-tail were 
covertly included) are declared to be forfeited to the king 
upon any conviction of high treason. 

The next attack which they suffered in order of time, 
was by the statute 82 Hen. VIII. c.28. whereby certain leases 
made by tenants in tail, which do not tend to the prejudice 
of the issue, were allowed to be good in law, and to bind the 
issue in tail. But they received a more violent blow, in the 
same session of parliament, by the construction put upon the 
statute of fines % by the statute 32 Hen. VIII. c, 36., which 
declares a fine duly levied by tenant in tall to be a complete 
bar to him and his heirs, and all other persons claiming under 
such entail. This was evidently agreeable to the intention of 
Henry VII,, whose policy it was (before common recoveries 
had obtained their full strength and authority) to lay the road 



« llH«n.VII, c.20. 7 Hen. VI 1 1, 
e. 4. 34 & 35 Hen, VIII. c 90, 
14 Eli*, c. S, 4 & 5 Aim. c, 16, 
14 Geo. II. c.20. 
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as open as possible to the alienation of landed property, in 
order to weaken the overgrown power of his nobles. But as 
they, from the opposite reasons, were not easily brought to 
consent to such a provision, it was therefore couched, in his 
act, under covert and obscure expressions* And the judges, 
though willing to construe that statute as favourably as possible 
for the defeating of entailed estates, yet hesitated at giving 
fines so extensive a power by mere implication, when the 
statute de dani& had expressly declared, that they should not 
be a bar to estates-tail. But the statute of Henry VIII., 
when the doctrine of alienation was better received, and the 
will of the prince more implicitly obeyed than before, avowed 
and established that intention. Yet, in order to preserve the 
property of the crown from any danger of infringement, all 
estates-tail created by the crown, and of which the crown has 
the reversion, are excepted out of this statute- And the same 
was done with regard to common recoveries, by the statute 
S4& 35 Hen. VIII. c.20. which enacts, that no feigned re- 
covery had against tenants in tail, where the estate was created 
] by the crown', and the remainder or reversion continues still 
in the crown, shall be of any force nnd effect. AVhich is 
allowing, indirectly and collaterally, their full force and effect 
with respect lo ordinary estates-tail, where the royal preroga- 
tive is not concerned. 




Lastly, by a statute of the succeeding year', all estates- 
tail are rendered liable to be charged for payment of debts 
due to the king by record or special contract j M nacN} by 
the bankrupt laws', they arc also suhjrered to be sold for the 
debts contracted by a bankrupt. And, by the construction 
put on the statute 4*3 Ellz. e.4-. an appointment " by tenant in 
tail of the lands entailed, lo a charitable use, is good without 
fine or recovery. 

Estatlk-tail, t*eing thus* by degrees unlettered, are now 
reduced again to almost the same state, even before issue 
bom, as conditional fees were in at common law, after the 
condition was performed, by the birth of issue. For, first, the 
tenant in tail is now enabled to atiene his lands and tenements, 



• Co. Um. :t?-J. 
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by fine, by recovery, or by certain other means ; and thereby 
to defeat the interest as well of his own issue, though unborn, 
as also of the reversioner, except in the case of the crown : 
secondly, he is now liable to forfeit them for high treason : 
and lastly, he may charge them with reasonable leases, and 
also with such of his debts as are due to the crown on special- 
ties, or have been contracted with his fellow-subjects in a 
course of extensive commerce. 
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TiyE are next to discourse of such estates of freehold, as 
are not of inheritance, but for life only. And of these 
estates for life, some are conventional, or expressly created by 
the acts of the parties j others merely legal? or created by 
construction and operation of law*. We will consider them 
both in their order. 

1. Estates for life, expressly created by deed or grant 
(which alone are properly conventional), are where a lease is 
made of lands or tenements to a man, to hold for the term of 
his own life, or for that of any other person, or for more lives 
than one : in any of which cases he is styled tenant for life ; 
only when he holds the estate by the life of another, he is 
usually called tenant pur outer vie b * These estates for life are, 
like inheritances, of feodal nature ; und were, for some time, 
the highest estate that any man could have in a feud, which 
(as we have before seen c ) was not in it's original hereditary. 
They are given or conferred by the same feodal rights and 
solemnities, the same investiture or livery of seisin, as fees 
themselves are ; and they are held by fealty, if demanded, 
and such conventional rents and services as die lord or lessor, 
and his tenant or lessee, have agreed on. 

] Estates for life may be created, not only by the express 
words before mentioned, but also by a general grant, without 
defining or limiting any specific estate. As, if one grants to 
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A. B. the manor of Dale, this makes him tenant for life ''. 
For though, as there are no words of inheritance or heirs, 
mentioned in the grant, it cannot be construed to be a fee, it 
shall, however, be construed to be as large an estate as the 
words of the donation will bear, and therefore an estate for 
life. Also such a grant at large, or a grant for term of life 
generally, shall be construed to be an estate for the life of the 
grantee* ; in case the grantor hath authority to make such 
grant : for an estate for a man's own life is more beneficial 
and of a higher nature than for any other life ,* and the rule 
of law is, that all grants are to be taken most strongly against 
the grantor', unless in the case of the king. 

Such estates for life will, generally speaking, endure as 
long as the life for which they are granted : but there are 
some estates for life, which may determine upon future con- 
tingencies, before the life, for which they are created, expires. 
As, if an estate be granted to a woman during her widowhood, 
or to a man until he be promoted to a benefice : in these, 
and similar cases, whenever the contingency happens, when 
the widow marries, or when the grantee obtains a benefice, 
the respective estates are absolutely determined and gone*. 
Yet while they subsist, they are reckoned estates for life; 
because, the time for which they will endure being uncertain, 
they may by possibility last for life, if the contingencies upon 
which they are to determine do not sooner happen. And 
moreover, in case an estate be granted to a man for his life, 
generally, it may also determine by his civil death ; as if he 
enters into a monastery, whereby he is dead in law h : for 
which reason in conveyances the grant is usually made " for 
* ( the term of a mail's wtwal lite;" which can only determine 
by his natural death*. 

The incidents to an estate for life are principally the fol- [ J 22 J 
lowing; which are applicable not only to that species of 
tenants for life, whicn are expressly created by deed ; but also 
to those which are created by act and operation of law. 
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1. Every tenant for life, unless restrained by covenant or 
agreement, may of common right take upon the land demised 
to him reasonable estovers k or botes K For he hath a right to 
the full enjoyment and use of the land, and all its profits, 
during his estate therein. But he is not permitted to cot 
down timber or do other waste upon the premises m ( 1 ) : for 
the destruction of such things as are not the temporary profits 
of the tenement, is not necessary for the tenant's complete 
enjoyment of his estate ; but lends to the permanent and last- 
ing loss of the person entitled to the inheritance, 

2. Tenant for life, or his representatives, shall not be 
prejudiced by any sudden determination of his estate, because 
such a determination is contingent and uncertain °. (2) There- 
fore if a tenant for his own life sows the lands, and dies before 
harvest^ his executors shall have the emblements, or profits of 
the crop ; for the estate was determined by the ad of God, 
and it is a maxim in the law, that acttts Dei ticmini facit 
injuriam. The representatives, therefore, of the tenant for 
life shall have the emblements to compensate for die labour 
and expeuce of tilling, manuring, and sowing the lands ; and 
also for the encouragement of husbandry, which being a 
public benefit, tending to the increase and plenty of provi- 
sions, ought to have the utmost security and privileges that 
the law can give it. Wherefore by the feudal law, if a tenant 
for life died between the beginning of September and the end 
of February, die lord, who was entitled to the reversion, was 
also entitled to the profits of the whole year; but if he died 
between the beginning of March and the end of August, the 

h See p. 35. " Ibid, 5U. 

• Co* Lilt. 41. " Ibid. 55. 



0) He may cut down timber fot neceuary repairs, and tit seasonable 
lima. Co. LHt, 53. See port, p. ass. 

(S) A mdden determination, in the ficnw: in which it is here used, i* that 
the happening of which h contingent and uncertain; and therefore the 
huter part of the sentence can handy be assigned as a reason for the for- 
mer. The reason on which the doctrine of emblements is founded may 
-Heeled from what follow*; or in tlit- word* of Lord Coke, '* lest the 
- ground »hoo!d he unmanurcd, which should be hurtful to the common* 
M wealth, he shall reap the crop, which he sowed, in peace." Co. LitL.i5.ft. 
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heirs of the tenant received the whole*. From hence our 
law of emblements seems to have been derived, but with very 
considerable improvements. So it is also, if a man be tenant 
for the life of another, and cestttif que vie, or he on whose life the 
land is held, dies after the corn sown, the tenant pur auter vie 
shall have the emblements. The same is also the rule, if a 
life-estate be determined by the act of law. Therefore if a 
lease be made to husband and wife during coverture, (which 
gives them a determinable estate for life,) and the husband 
sows the land, and afterwards they are divorced a vinetdo 
matrimonii, the husband shall have the emblements in this case ; 
for the sentence of divorce is the act of law p. But if an estate 
for life be determined by the tenant's own act, (as, by forfei- 
ture for waste committed ; or, if a tenant during widowhood 
thinks proper to marry,) in these, and similar cases, the 
tenants having thus determined die estate by their own acts, 
shall not be entitled to take the emblements \ The doctrine 
of emblements extends not only to corn sown, but to roots 
planted, or other annual artificial profit, but it is otherwise of 
fruit-trees, grass, and the like ; which are not planted annually 
at the expence and labour of the tenant, but are either a per- 
manent or natural profit of the earth r . For when a man 
plants a tree, he cannot be presumed to plant it in contem- 
plation of any present profit ; but merely with a prospect of 
it's being useful to himself in future, and to future succes- 
sions of tenants. The advantages also of emblements are 
particularly extended to the parochial clergy by the statute 
28 Hen. VIII. c, 11. For all persons, who are presented to 
any ecclesiastical benefice, or to any civil office, are considered 
as tenants for their own lives, unless the contrary be expressed 
in the form of donation. (3) 



Fetid, t.i. t, l>h 
» 5 SUp. 116. 
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(3) The provision of the statute is, that in ease an y incumbent happens 
to die, and before hb death hath caused any of his glebe lands to be ina- 
n 1 1 rod and sown at lib proper costs and charge* with any com or grain, 
then,, in that case, all and every of the same incumbeuts may make and 
declare their testaments of all their profit* tf the corn growing upon ihe 
said glebe lands so manured and sown. &. ti. 
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3. A third incident to estates for life relates to the under- 
tenants, or lessees. For they have the same, nay greater 
indulgences than the lessors, the original tenants for life. 
'Hie same ; for the law of estovers and emblements with 
£ 124 ] regard to the tenant for life, is also law with regard to his 
under-tenant, who represents him and stands in his place*; 
and greater ; for in those cases where tenant for life shall not 
have the emblements, because the estate determines by his 
own act, the exception shall not reach his lessee, who is a 
third person. As in the case of a woman who holds durante 
viduitatc ,- her taking husband is her own act, and therefore 
deprives her of the emblements ; but if she leases her estate to 
an under-tenant, who sows the land, and she then marries, 
this her act shall not deprive the tenant of his emblements, 
who is a stranger, and could not prevent her 1 . The lessees 
of tenants for life had also at die common law another most 
unreasonable advantage ; for at the death of their lessors, the 
tenants for life, these under-tenants might if they pleased quit 
the premises, and pay no rent to any body for the occupation 
of the land since the last quarter-day, or other day assigned 
for payment of rent u . {&} To remedy which it is now en- 
acted*, that the executors or administrators of tenant for life, 
on whose death any lease determined, shall recover of the 
lessee a rateable proportion of rent from the last day of pay- 
ment to the death of such lessor. 

II. The next estate for life is of the legal kind, as contra- 
distinguished from conventional ; viz. that of tenant in fail 
after possibility of issue extinct. This happens where one is 
tenant in special tail: and a person from whose body the 
issue was to spring, dies without issue ; or, having left issue, 

• Co. Litt.55. u lO Rep. 127. 

' Cro. EHi. 451. 1 Roll. Abr. 727. • Stat. 11 Geo. II. c.19. § IS, 



(4) The reason was, thai the emit met for rent being entire, and nothing 
being due till the day fixed for payment, the representatives of the lessor 
could have no right of action, for he had none, nothing being due when he 
died ; and die reversioners or remainder-men eould have no right of action, 
for the lease ending with the life of the lessor, never had any existence at 
iilf m to them; the leste* was never their tenant, never ormpfou 1 tkett 
lands. 
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that issue becomes extinct: in either of these cases the sur- 
viving tenant in special tail becomes tenant in tail after possi- 
bility of issue extinct. As where one has an estate to him and 
his heirs on the body of his present wife to be begotten, and 
the wife dies without issue": in this case the man has an 
filltHtftfflj which cannot possibly descend to any one ; and 
therefore the law makes use of this long periphrasis, as abso- 
lutely necessary to give an adequate idea of his estate. For 
if it had called him barely tenant in Jee-tatt special, that 
would not have distinguished him from others; and besides, [ 125 J 
he has no longer an estate of inheritance or fee*, for he can 
have no heirs capable of taking per Jbrmam doni. Had it 
called him tenant in tail 'without issite, this had only related 
to the present fact, and would not have excluded the possi- 
bility of future issue. Had he been stiled tenant in tail with- 
out possibility qf issue, this would exclude time past as well as 
present, and he might under this description never have 
had any possibility of issue. No definition therefore could 
so exactly mark him out, as this of tenant in tail after pos- 
sibility of issue eMinct, which (with a precision peculiar to our 
own law) not only takes in the possibility of issue in tail, 
winch he once had, but also states that this possibility is now 
extinguished and gone. 

This estate must be created by the act of God, that is, by 
the death of tliat person out of whose body the issue was to 
spring ; for no limitation, conveyance, or other human act 
can make it. For, if land be given to a man and his wife, 
and the heirs of their two bodies begotten, and they are 
divorced a vinculo matrimonii, they shall neither of them have 
this estate, but be barely tenants for life, notwithstanding the 
inheritance once vested in them f . A possibility of issue is 
always supposed to exist in law, unless extinguished by the 
death of the parties; even though the donees be each of them 
an hundred years old \ 

This estate is of an amphibious nature, partaking partly of 
an estate-tail, and partly of an estate for life. The tenant is, 
in truth, only tenant for life, but with many of the privileges 
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^a hmov of the restrictions of a 

^pj. J** estate, if he alienes it in fee- 

, u m-uhooh by tenant in tail, though 

forfeiture of the estate to the re- 

cuncerned in interest* till all possi- 

w ^k*. But, in general, the law looks upon 

.-ni to an estate for life only ; and, as 

Lb is tenant to exchange his estate with a 

ich exchange can only be matle, as we shall 

+0i ot' estates that are equal in their nature. (5) 

wg f^KANT by the cttrtesy of England, is where a man 
pppg « woman seised of an estate of inheritance, that is, 
flMftb and tenements in fee-simple or fee-tail ; and has 
M bcr issue, born alive, which was capable of inheriting her 
jpMte. In this case he shall, on the death of his wife, 
fctld the lands for his life, as tenant by the curtesy of 
England c . 



This estate, according to Littleton, has it's denomination, 
because it is used within the realm of England only ; and it is 
said in the MirTOur d to have been introduced by king Henry 
the first ; but it appears also to have been the established law 
of Scotland, wherein it was called curiftlitas l ; so that pro- 
bably our word curtesy was understood to signify rather an 
attendance upon the lord's court or rttrtis, (that is, being his 
vasal or tenant,} than to denote any peculiar favour belonging 
to this island. And therefore it is laid down f that by having 
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(J) This tenant has these privileges in respeet «'i" the inheritance that 
once ww in him, as truant in tail (who tit common law, and before the sta- 
tute de dottu, it will be remembered, was teniuit in fee), and he cannot 
transfer theiu with his estate to any other person j his assignee will be hire 
tenant for life. Being dispunishable for waste upon this ptiactpl** he may 
rut timber, and will have a property in it when cut; but like the tenant 
for life, who by express provision of the parties is made dispunishable for 
waste, a court of equity will restrain him from vtn/icitutt waste. Co. Litt. 28. 
WiUiamt v, HWimu, 15 V«. Rep. 427. 
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issue, the husband shall be entitled to do homage to the lord, 
for the wife's lands, alone : whereas, before issue had, they 
must both have done it together. It is likewise used, in 
Ireland, by virtue of an ordinance of king Henry III.* It 
also appears h to have obtained in Normandy; and was like- 
wise used among the antient Almains or Germans '. And yet it 
is not generally apprehended to have been a consequence of 
feodal tenure k , though I think some substantial feodal reasons 
may be given for it's introduction. For if a woman seised of 
lands hath issue by her husband, and dies, the husband is the 
natural guardian of the child, and as such is in reason entitled 
to the profits of the lands in order to maintain it ; for which 
reason the heir apparent of a tenant by the curtesy could [ 127 3 
not be in ward to the lord of the fee, during the life of such 
tenant 1 . As soon therefore as any child was born, the 
father began to have a permanent interest in the lands, he 
became one of the pares curtis, did homage to the lord, and 
was called tenant by the curtesy initiate; and this estate being 
once vested in him by the birth of the child, was not suffered 
to determine by the subsequent death or coming of age of 
the infant. 

There are four requisites necessary to make a tenancy by 
the curtesy ; marriage, seisin of the wife, issue, and death of 
the wife m . 1. The marriage must be canonical and legal. 
2. The seisin of the wife must be an actual seisin, or pos- 
session of the lands ; not a bare right to possess, which is a 
seisin in law, but an actual possession, which is a seisin in 
deed. And therefore a man shall not be tenant by the curtesy 
of a remainder or reversion. But of some incorporeal here- 
ditaments a man may be tenant by the curtesy, though there 
have been no actual seisin of the wife : as in case of an ad- 
vowson, where the church has not become void in the life- 
time of die wife : which a man may hold by the curtesy, be- 
cause it is impossible ever to have actual seisin of it, and mi- 
potentia excttsat legem B . If the wife be an ideot, the husband 
shall not be tenant by the curtesy of her lands ; for the king 

« Pat. 1 1 H. HI. m. 30. in 2 Bac. Abr. k Wright, 1 94. 

659. » F.N. B. 143. 

h Grand Coustum. c. 119. m Co. Utt. 30. 

i Lindtnbrog. LL. Aim cm. t. 92. ■ Ibid. 29. 
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by prerogative is entitled to them, the instant she herself lias 
any title : and since she could never be rightfully seised of 
the lands, and the husband's title depends entirely upon her 
seisin, the husband can have no title as tenant by the cur- 
tesy *. (6) 3. The issue must be bom alive. Some have had a 

* C& Litt. 30. Flowd. 263. 



(6) The words ** actual seisin or possession of the lands" are satisfied by 
the possession of a tenant for year* ; for if the land is demised for a term 
of years, his possession is the possession of the wife ; and there may be 
curtesy, though she dies before entry, or even receipt of rent. Co. Litt. 2s- . 
Hargr. n. 162. But if the lands were not let, and descended on the wife, 
who died before entry, there could be no curtesy. Co. Litt. 29. 

With respect to the case of the ad vow son, if the author means, as his 
words seem to import, that a husband shall be tenant by the curtesy of it 
under the circumstances stated, because, from the nature of the heredita- 
ment, it is impossible to have actual seisin of it at any time, he seems not 
to be warranted by the law or his authority. Presentation gives seisin of 
an advowson ; and all that Lord Coke says is, that he shall be tenant, even 
though there ha* been no vacancy, because he could by no industry attain 
to any other seisin ; that is, he could not bring about a vacancy at any time 
that he pleased. 

The position which follows respecting the husband of an ideot, has been 
questioned, Lord Coke's argument, as well as that in Plowden, is, that the 
titles of the tenant by curtesy, and of the king, begin at one instant, (the office 
which finds her an ideot, having relation back to her lint seisin), and then 
that the title of the king shall be preferred. Upon this it has been re- 
marked, that there ib not any such concourse of titles ; the husband's title 
not being consummate till the wife's death, when the king's title determines. 
Co. Litt. 30. Hargr. n. 175, The argument in the text, that an ideot can 
never be rightfully seised of lands, is directly at variance with that just 
stated, which assumes the seisin of the ideot. Lord Coke reckons ideot* 
among those who have power to purchase and retain lands or tenements, 
Co. Litt. 3, b., or to be grantees of a copyhold estate, Co. Cop. i. $ s. ; in- 
deed the old writ de idiotH inqidrcrttfa, et examinando, proceeded upon the 
same assumption, and the king took the custody of the lands as of lands of 
which the ideot had been seised, F.N. B. 232 

But the same conclusion may be rested upon the principle, that there 
can have been no valid marriage with an ideot ; a principle which it is the 
more remarkable that the author should have overlooked here, as only 
three pages later he makes use of it to exclude the wife of on ideot from 
dower. 

In Vol, I. p. 302. an ideot is defined to be one who hath had no under- 
standing from hit nativity; if that definition be correct, there can be no 
question but that such a person could never contract a valid marriage. 
But I imagine that a person born sane, might from external injury, or in- 
ternal 
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notion that U must be heard to cry ; but that h a biistaU 
Crying indent] is the strongest evidence of it's lielng l>orn 
alive; but it Is not the only evidence p . The issue also must 
be bom during the life of the mother ; for if the mother dies 
in labour, and the Cucsarean operation is performed, the hus- 
band in this case shall not be tenant by the curtesy; because, 
at the instant of the mother's death, he was clearly not en- [ 138 ] 
titled, as having had no issue born, but the bud descended 
to the child, while he was yet in his mother's womb; and the 
estate being once so vested, shall not afterwards be taken from 
him \ In gavel-kind lands, a husband may be tenant by the 
curtesy, without having any issue r . But in general there 
must be issue born ; and such issue as is also capable of in- 
heriting the mother's estate \ Therefore if a woman be 
tenant in tail male, and hath only a daughter born, the hus- 
band is not thereby entitled to be tenant by the curtesy j be- 
cause such issue female can never inherit the estate in tail 
male K And this seems to be the principal reason, why the 
husband cannot be tenant by the curtesy of any lands of 
which the wife was not actually seised ; because, in order to 
entitle himself to such estate, he must have begotten issue 
that may be heir to the wife ; but no one, by the standing 
rule of law, can be heir to the ancestor of any land, whereof 
the ancestor was not actually seised ; and therefore as the 
husband hath never begotten any issue that can be heir to 
those lands, he shall not be tenant of them by the cur- 
tesy". And hence we may observe, with how much nicety 
and consideration the old rules of law were framed ; and how 
closely they are connected and interwoven together, support- 
ing, illustrating, and demonstrating one another. The time 



* Dyer, 25, H IU?p. 14. 
fl Co. LiU. 29. 

• Ibid, 30, 



• Litt. § 52, 

• Co, LHt. 29- 
■ Ihid. 40. 



tenia! disease gradually aggravated, be reduced to ideotcy as opposed to 
lunacy, or madness; if such a case would come within the legal notion of 
ideotcy, still n marriage contracted while the person was sane, and seisin 
then liad, with issue, ought on principle to cndtlc the husband to curtesy, 
because m such a case no one of the principles of exclusion would apply ; 
the huffaaaft title would he prior to the king's, there would have been 
sufficient seisin, sod the marriage would not have been invalid. 
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tn«' issue wns born is immaterial, provided it were 
during the coverture ; for, whether it were born before or after 
the wile's seisin of the hinds, whether it be living or dead at the 
time of the seisin, or at the time of the wife's decease, the 
husband ahnll be tenant by the curtesy *. The husband by 
the birth of the child becomes (as was before observed) tenant 
by the curtesy initiate*, and may do many acts to charge die 
lands, but his estate is not consummate till the death of the 
wife: which is the fourth and last requisite to make acorn* 
plete tenant by the curtesy*. 

[ 129 ] IV. Tenant in dower is where the husband of a woman 
is seised of an estate of inheritance, and dies; in this case, the 
wife shall have the third part of all the lands and tenements 
whereof he was seised at any time during the coverture, to 
hold to herself for the term of her natural life '. 




Do we it is called in Latin by the foreign jurists doatium, 
but by Bracton and our English writers dns: which among 
the Romans signified the marriage portion, which the wife 
brought to her husband ; but with us is applied to signify this 
kind of estate, to which the civil law, in its original state, had 
nothing that bore a resemblance ; nor indeed is there any 
thing hi general more different, than the regulation of landed 
property according to the English and Roman laws. Dower 
out of lands seems also to have been unknown in the early 
part of our Saxon constitution; for in the laws of king 
Ed m nod ', the wife is directed to be supported wholly out of 
the personal estate. Afterwards, as may be seen in gavelkind 
tenure, the widow liecanie entitled to a conditional estate in 
one half of the lands ; with a proviso that she remained chaste 
and unmarried*; as is usual also in copyhold dowers, or free 
bench. Yet some 6 have ascribed the introduction of dower 
to the Normans, as a branch of their load tenures ; though 
we cannot expect any feodal reason for it's invention, since it 
was not a part of the pure, primitive, simple law of feuds, bm 
was first of ail rfttrodoced into i hut system {wherein it wa* 
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called trims, tertiary and dotalitium) by the emperor Frederick 

the second e ; who was contemporary with our king Henry' III. 

It is possible, therefore, that it might be with us the relic of a 

Danish custom : since, according to the historians of that 

country, dower was introduced into Denmark by Swein, the 

father of our Canute the great, out of gratitude to the Danish 

ladies, who sold all their jewels to ransom him when taken [ ISO J 

prisoner by the Vandals f . However this be, the reason which 

our law gives for adopting it, is a very plain and sensible 

one ; for the sustenance of the wife, and the nurture and 

education of the younger children 8 . (7) 

In treating of this estate, let us, first, consider who niay 
be endowed; secondly, of what she may be endowed; thirdly, 
the manner how she shall be endowed ; and fourthly, how 
dower may be barred or prevented. 

1. Who may be endowed. She must be the actual wife 
of the party at the time o'f his decease. If she be divorced 
a vinculo matrimonii, she shall not be endowed ; for ubi nul- 
lum matrimotiium, ibi nulla dos h . But a divorce a mensa et 
thoro only doth not destroy the dower ' ; no, not even for 
adultery itself by the common law k . Yet now by the statute 
Westm.2. 1 if a woman voluntarily leaves (which the law calls 
eloping from) her husband, and lives with an adulterer, she 
shall lose her dower, unless her husband be voluntarily 

d Crag. 1.2. (.22. § 9. k Yet, among the antient Goths, am 

c Ibid. adultress was punished by the loss of her 

f Mod. Un. Hist, xxxii.91. dotalUHet trientisez bonis mobilibut viri, 

b Bract /.2. c. 39. Co. Litt 30. (Stiernh. 1.3. c. 2.) 

h Bract. 1.2. c.S9. §4. ' lSEdw.I. c.84, • 

1 Co. Litt. 32. 

(7) The following note is by the editor of the 11th edition of Co. Litt. 
The reason why the law gave the wife dower will appear, if we consider 
how the law stood antienUy ; for, by the old law, if this provision had not 
been made, and the party at the marriage had made no assignment of dower, 
the wife would have been without any provision, for the personal estates 
even of the richest were then very inconsiderable; and before trusts were 
invented, which is but lately, the husband could give his wife nothing du- 
ring his own life, nor could he provide for her by will, because lands could 
not be devised, unless it was in some particular places by the custom, till 
the statute of Hen. 8. Co. Litt. 30. b. 

l 2 
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reconciled to her. It was formerly held, that the wife or an 
ideot might be endowed, though the husband of fin ideot 
could not be tenant by the curtesy m : but as it seems to be 
at present agreed, upon principles of sound sense and reason, 
that an ideot cannot marry, being incapable of consenting to 
any contract, this doctrine cannot now take place. By the 
:111th :i it law the wife of a person attainted of treason or felony 
could not be endowed; to the intent, says Staunforde", that 
if the love of a man's own life cannot restrain him from 
such atrocious acts, the love of his wife and children may ; 
though Britton " gives it another turn : viz, that it is pre- 
sumed the wife was privy to her husband's crime. However, 
the statute 1 Edw, VI. c. 12, abated the rigour of the com- 
[ 131 ] mon law in this particular, and allowed the wife her dower. 
But a subsequent statute 11 revived this seventy against tin 
widows of traitors, who are now barred of their dower (ex- 
cept in the case of certain modern treasons relating to the 
coin q ), but not the widows of felons. An alien also cannot 
be endowed, unless she be queen consort ; for no alien is 
capable of holding lands r . (8) The wife must be alwve nine 
years old at her husband's death, otherwise she shall not lx- 
endowed * : though in Bracton's time the age was indefinite, 
and dower was then only due " si uxor possii dotcm promercri^ 
et virttm sttstinere V 

2. We are next to enquire, of what a wife may be en- 
dowed. And she is now by law entitled to Ik endowed of all 
lands and tenements, of which her husband was seised in fee- 



"Co.Litt.3L 

n P. C. b,3. c,33, 

* ClIO. 

* S&GEAw.Vl. c.ll. 

' Stat. 5 Elk. c. 11, 18 Eh*. 0. 1. 
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(S) In the MSS, notes of Uml Halo, which arc printed in Margrave and 
I hitler' a Co. Litt., it is said, that by no imprints! act of parliament, j meted 
in Iknry the eighth** reign* ail aliens who thenceforth should marry Bof- 
lishmeit liy licence of the king, arc enabled to demand their dower in the 
same manner as English women. And because this was only potptetm 
operation, there is subsequently a special act to enable lkniricu 
C&BBlm of Arundel, born in Portugal, to demand her dower. Sec ace. 
i Hull Ahr.CTS. 



Ch. 6. 



OF THINGS. 




simple or fc<Mail, at any time during the coverture i juid of 
which any issue, which she might have had, might by possi- 
bility have been heir". (9) Therefore, if a man Netted b fee- 
simple, hath a son by his first wife, and after marries a se- 
cond wife, she shall be endowed of his lands ; for her issue 
might by possibility have been heir, on the death of the son 
by the former wife. But if there be a donee in special tail, 
who holds lands to him and the heirs of his body begotten 
on Jane his wife ; though Jane may be endowed of these 
lands, yet if Jane dies, and he marries- a second wife, that 
second wife shall never be endowed of the lands entailed ; 
for no issue that she could have, could by any possibility in- 
herit them*. A seisin in law of the husband will be as ef- 
fectual as a seisin in deed, in order to render the wife dow- 
able; for it is not in the wife's power to bring the husband's 
title to an actual seisin, as it is in the husband's power to do 
with regard to the wile's lands : which is one reason why lie 
shall not be tenant by the curtesy, but of such lands whereof 
i lie wife, or he himself in her right, was actually seised in 
deed *. The seisin of the husband, for a transitory instant 
only, when the same act which gives him die estate conveys I 132 J 
it also out of him again (as where, by a fine, land is granted 
to a man, and he immediately renders U back by the same 
fine), (10) such a seisin will not entide the wife to dower *: for 



« Litt. $ 36. 53. 
w Co. LiU. 31. 



* Cro. Jac. 615. 2 Rep. 77, Cat 
Lill. 31. 



(9) The word " solc'Nhoultl be inserted before seised in this description, 
because, if the husband is seised jointly with another person, that other 
person's Interest being derived from the original ptant to the husband and 
himself, is prior to the wife's claim ; nnd therefore she shall not be en- 
dowed. Liu. s.45. Co,Litt. 37, The principle of this rule is founded on 
the nature of the interest of joint-tenants, (see post, 182.} from which sur- 
vivorship is a necessary consequence, and not an arbitrary rule ofhw, During 
t he life of the husband, his joint-tenant's interest pervaded the whoie of the 
land; now the tenant in dower would come in as tenant in common, and 
be entitled to hold the third of one moiety by a distinct title; the survivor's 
interest would therefore l>e ch ringed, he would be obliged to recede entirely 
Irojn that third, in which before he had a joint- interest, ;ind ba would In- 
put to ihL change by one whose title was [tosterior to his own. The jnasitu 
'if law is, that /.** act teste ntti pHtfirrtw oneiibit** 

(10) See post, p. 353. 
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the land was merely in transitu* and never rested in the hus- 
band; the grant and render being one continued act. But, if 
the land abides in him for the interval of but a single moment, 
H seems that the wife shall be endowed thereof v .(l 1) And, 
in short, a widow may be endowed of all her husband's lands, 
tenements, and hereditaments, corporeal or incorporeal, un- 
der the restrictions before mentioned ; unless there be some 
special reason to the contrary. Thus, a woman shall not 
be endowed of a castle built for defence of the realm l : nor 
of a common without stint ; for, as the heir would then have 
one portion of this common, and the widow another, and 
both without stint, the common would l>e doubly stocked. * 
Copyhold estates are also not liable to dower, being only 
estates at the lord's will ; unless by the special custom of the 
manor, in which case it is usually called the widow's free 
bench b . (12) But, where dower is allowable, it matters not 
though the husband aliene the lauds during the cover Lure; 
for lie alienes them liable to dower \ 



* This doctrine was extended very far sequence of which seisin liL, widow had 

by a jury in Wales, where the father ami a verdict for her dower. (Cro. litis- 

son were bodi banged in on? cart, but 503.) 

the son was supposed to have survived * Co. Lilt. 31. 3 Lev, 101, 

die rather, by appearing to struggle * Co. Litt. 32. I Jon. :i 1 5. 

longest ; whereby he became seised of * 4 Rep, S3. 

an estate in fee by survivorship, in con- ■ Co. Lit! 



(11) The student may reasonably be puzzled to distinguish between the 
*' transitory instant" of one example, and the ** single moment" of the 
other. In fact, the *pace of time is no essential ingredient in the case; it 
is the intercti of the husband ; in the first example, the etpdm fif the 
fine takes absolutely do interest at all by the grant, he is, to use the explica- 
tion of the text, (p. 56*4.) a mere instrument or conduit-pipe to carry nit 
estate to the co^nisar, or it may Ihj to u stronger ; he is simply to perforin 
a contract made by himself with the co^ntsor, or between the cogniser 
and a stranger. Upon this ground it is, I conceive, that the wife would 
not be dowabJe. In the second example, the laud is supposed to be abid- 
ing in the husband as his own. 

(is) And m fthc is only dowablc by custom, custom regulates entirely 
the extent and nature of her dower ; it may be a fourth, a third, a MM 1 1 
or the whole of the land, it may bo a portion only of the rent j it may hu>t 
during widowhood, eha&tc widowhood, oc for life. One very prevailing 
rule is, Alt it .,tt..< lies only on the lands of which the husband ilkt sebed 
Sea Skri?«a on Copyhold*, K6» Sec, 
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3,. NEXT, as to the manner in which a woman is l.o be 
eudowed, There arc now subsisting four species of dower ; 
the fifth, mentioned by Littleton ll » ck la plus bellt' t having 
been abolished together with the military tenures, or" which 
it was a consequence. (13) I. Dower by the common larv; or 
that which is before described. 2, Dower by particular cus- 
tom e ; as that the wife should have half the husband's lands, 
or in some places the whole, and in some only a quarter, 
3. Dower ad ostium fcdcsiac ' : which is where tenant in fee- 
simple of full age, openly at the church door, where all mar- [133 
riages were formerly celebrated, after affiance made and (sir 
Edward Coke in his translation of Littleton, adds) troth 
plighted between them, doth endow his wife with the whole, 
or such quantity as he shall please, of hb lands ; at the same 
time specifying and ascertaining the same; on which the 
wife, after her husband's death, may enter without farther 
ceremony. 4. Dower ex assensu patris 6 ; which"' is only a 
species of dower ad ostium ccclesiac^ made when the husband's 
father is alive, and the son [and heir apparent] by his consent, 
expressly given, endows his wife with parcel of his father's 
lands. (14) In either of these cases, they must (to prevent 



* Co. LiU. § 48, 49, 
■ Litt. % 37. 



f Ibid. $ UO. 
* Ibid. $40. 



(13) The dower de la pint belle was shortly this: if a man holding In in It 
in chivalry and in socage died leaving a widow, and an heir under fourteen, 
the lord was entitled to the custody of the hinds holden in chivalry, and 
the widow, as mother, of the lands in socage ; but as she would hiwc to 
account for the profits of the land 4 ; so held by her, there was no provision 
for herself by way of dower. If then she brought a writ of dower against 
the lord, to be endowed from the lands holden by him, he might plead nil 
these facts, mtd pray that she might be adjudged to endow her&eJf of tin 
fmrett of the lands held by her as guardian. And if judgment to that effect 
was given, the chivalry lands during the wardship were quit of dower, and 
she* in the presence of her neighbours, (perhaps* a jury,) endowed herself 
by metes and bounds of the fairest part of the socage lands, to the value 
of a third part of the whole of both tenements. 

This dower may be toncidcred as another of the feudal hardships, which 
relieved the lord in chivalry of his share of a burthen commonly incident 
to all lands, and threw it unfairly upon the socage lands; in other words, 
upon the ward. 

(14) The son ought to specify and ascertain the lands, and by reason 
of that the wife may in this ease also, enter on them after his death with- 
out farther ceremony 
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ffauds) be made ■ in facie tccksiac ct ad ostium ett teniae ; mm 
etiim ixticnt facta in lecto mortali, ncc in camera, aid alibi ubi 
clandt'stina fmrint cotijtt^ia, 

It is curious to observe the several revolutions which the 
doctrine of dower has undergone, since its introduction into 
England. It seems first to have been of the nature of the 
duwer in gavelkind before mentioned; viz. n moiety of the 
husband's lands, but forfeitable by incontinency or n second 
marriage. By the famous charter of Henry I., this condition 
of widowhood and chastity was only required in case the 
husband left any issue ' : and afterwards we hear no more of 
it. Under Henry the second, according to Glanvil ", the 
dower ad ostium cedesiae was the most usual species of dower; 
and here* as well as in Normandy ', it was binding upon the 
wife, if by her consented to at the time of marriage. Neither, 
in those days of feodal rigour, was the husband allowed to 
endow her ad ostium ccctcskw with more than the third part 
of the lauds whereof he was dien seised, though he might 
endow her with less ; lest by such liberal endowments the 
lord should be defrauded of his wardships and other feodal 
profits m . But if DO specific dotation was made at the church 
L *** J porch, then she was endowed by the common law of the third 
put (which was called her dos rationabitis) of such lands and 
tenements as the husband was seised of at the time of iIil- 
tspousals, and no other ; unless he specially engaged before 
die priest to endow her of his future acquisitions": and if the 
husband had no lands, an endowment in goods, chattels, or 
money, at the time of espousals, was a bar of any dower Q in 
lauds which he afterwards acquired *'. In king John's magna 



■ BnetMbtSi t.m. §4. 

* Si wt'trtuo ciro uiur ijttx rttnarWrit 

< t rine libera fdtrii, t Ue m suum iftVMi , 
— it txtu tuur cum tibiris « nuintt.-rit, 
liitfiinw ijui'UiH hubthH) tltttn cvt/nti mum 
i?ftinu wrvaveril. (tVirf. Jleti. /• J.D* 
KXIJ. InlnxL to gmit charter, ttlit* 
Ot«n. jMg.iv,) 

* I, 6. c, I, & 2, 

* Gr. Cvuttum, c. 101 . 
•" lirnct. L 'J. c. ;ip. § 6. 

** Dcffti/cdu imt, (Cli»ii.*6.) — A 
mjUKjuiHititl jitrjuirvndu. [B«ct« «A.^ 



B Ghinv. I. 6, ft ft 

>' When special endowments »vi-n- 
miiiic ad ostium ccctesiac, Ujc husband 
after affiance mntli , and troth plighted, 
used tu dbefan with what specific land* 
bo meant to endow his wife, [quod dv~ 
turn cam tte taU mawria cum pcrtinc*' 
hit, £c Bract. ibid.) and tltc-reforc in 
itn-utd Yorkrittuil (Slid, (>. lhi;.l.J. 
c. 27.) there b, Jt llii^ jwri yf the iim- 
triinoiiiul wrvkv, tin following tubne j 
" mccrthii tutrlitigtl (fattfM mvUkn 
" n to tit a In tloLm i/tiwr, tunc di, 
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eorftz, and ihe first charter of Henry 1 1 1. 1, no mention is made 

of any alteration of the common law, in respect of the Land* 

subject to dower: but in those of 1217, and 1224, it is par- 

tk-ulariy provided, that a widow shall be entitled for her 

dower to the third part of all such lands as the husband hud 

held in his life-time': yet in case of a specific endowment of 

less ad ostium ecdesiae, the widow had still no power to waive 

it after her husband's death. And this continued to be 

law, during the reigm of Henry III. and Edward I. ■ In 

HenrylV.'s time it was denied to be law, that a woman can 

be endowed of her husband's goods and chattels l : and, under 

Edward I V.j Littleton lays it down expressly, that a woman 

may be endowed ad ostium ecclestae with more than a third [ 1 35 ] 

part ■ ; and shall have her election, after her husband's death, 

to accept such dower or refuse it, and betake herself to her 

dower at common law w . Which state of uncertainty was 

probably the reason, that these specific dowers, ad ostium 

ffidmae and eg assensu patris, have since fallen into total 

disuse. 



I proceed, therefore, to consider the method of endowment 
or assigning dower, by the common law, which is now the 
only usual sjiecies. By the old law, grounded on the feodal 
exactions, a woman could not be endowed without a fine paid 
to the lord : neither could she marry again without his 
licence ; lest she should contract herself, and so convey part 



** jnmlmus itte, 4"C." When the wife 
was widowed generally {ubi*ptu uxarcm 
fMftt dutavcrii in gentmlt, dc omnibuj 
term ct tcnetmmiis ; Bract. i&.) the hus- 
band seems to have said, ** with all my 
lands and tenements I thee endow ;" 
and then they all became liable to her 
dower. When be endowed her with 
tHjrsonaliy only, he used to soy, <* with 
" all my worldly goods »for, as the Sa- 
•* listiury ritual bos it, vrilh off my 
* ' world! if rfuittct) I thee endow ;" which 
entitled the wife to her thirds, or jwr* 
rntimnMKtt of his personal estate, wliich 
ii provided for by itut^na ctirttt, cajt.22* 
and will be farther tatted ti in the 
i including dui|)U-r of tlii-.. hook ; though 



the retaining this Lust expression in our 
modem liturgy, if of any meaning at 
all, can now refer only to the right of 
maintenance, which she acquires during 
coverture, out of her husband's person- 
alty. 

i A.B. 1216, tf.7. edit. Oxon. 

' shsigiutur ttuu-m, ci jita date sua ter~ 
tui jHirs toltus terrae mariii sui qutic sua 
fuU in vitfi ami, rtwi tte minori doiaiit 
Jiteritati ostium cccL-siac. C.7. (/Wrf-) 

" Bract. i*A» supr. B niton, c.101, 
fOf. Flet. 1.5. c.23. §11,12. 

1 P.? Htn. I V.lSj 14. 

u §39. F.N.B.150. 

* |41. 
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«>f die feud, lo the lord's enemy *. This licence the lords took 
care to be well paid for ; and, as it seems, would sometimes 
force the dowager to a second marriage, in order to nm the 
fine. But, to remedy these oppressions, it was provided, first 
by the charter of Henry I J and afterwards by magna carta % 
that the widow shall pay nothing for her marriage (15) t nor 

* Mirr. c.T. $ 3. * cap. 7- 






(15) The expression in Magna Carta is Fidtta pott mortem martti tui 
statim et *m<? dijfictdiidt? tsliqwt kobeot maritagium ittttm, el hfereditatem 
jtuttw, tutc aiiqtud dct pro date tu& f nccpro maritagio tun, txt pro Atrnditatt 
sua kabend& t qnam htsredUatem maritit* xuut, et ipta tenuerunl ttmvl die 
0&M1 ijmut wariti fdL Lord Coke, as well as the author, translates tsnri- 
ftttfew marringe : " WSdowes are presently after the decease of their hus- 
bands without any difficulty to have their mnrriagej(that is to manic where 
they will without any licence or assent of their lords.)" 3 Inst. 16. I can- 
not however but think, that thU interpretation is wrong. 1 am not aware 
that mar itagium ever signifies marriage in the present popular acceptation 
of the terra ; Spelman gives it two meanings, he says, it is that portion or 
estate which is given to a husband with a wife, or that which a ward pay* 
to his lord for leave to marry ; by the first I take him to mean an estate 
given in frank marriage, by the latter, what in shaking of the incidents of 
tenure by knight-service, the author, at p. 70. calls (f marriage, maritagium, 
as contradistinguished from matrimomum" But even if taaritagwm would 
bear the meaning given to it by Lord Coke and the author, the context 
seems to make it obvious that such cannot be the right interpretation in 
this place. It is clear that the object of dm part of Magna Carta is to pro- 
vide for the wivbw's maintenance and enjoyment of her rights at tuch im- 
mediately after the dcndi of her husbanti ; and with minute care it specifies 
the three classes of property to which she might be entitled ; these were, 
1st, her lands in frank marriage, mariiagtum; 2d, lands of her own inherit- 
ance, htercd&ix tun/ 3d, her dower, dot. After the general directions as 
to nil three, which 1 have cited, it goes on more particularly to provide for 
the due assignment of her dower within forty days, for her residence in the 
capital mansion during those forty days, and for the quantity of land to 
which as dowager she is entitled. It is obvious that these provisions were 
necessary as to dower, but not as to the two former hinds of estate. 

Having thus provided for her maintenance as widow, the same clause in 
the end* g<>e» on 1° protect hx-r against being compelled to a second mar- 
riage : Nulla vidua distringatur ad tc marUttndutn dttm viocre votuerit tine 
martin, tia tamen quod tecutitatem fatwt, quod tc nnti maritabU tine atMcntti 
mottro ti de nobis U-nuerti, vei tme attentu dumini tui ti de alio tenuerit. 1 1 
ii remarkable therefore, that Lord Coke should say that they were to 
marry where they would without any license or assent of their lord*. I lv 
indeed admits, in tun comment on this clause, that die widow of a chivalry 

is tenant, 
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shall be distrained to marry afresh, if she chooses to live 
without a husband ; but shall not however marry against the 
consent of the lord ; and farther, that nothing shall be taken 
for assignment of the widow's dower, but that she shall 
remain in her husband's capital mansion-house for forty days 
after his death, during which time her dower shall be assigned. 
These forty days are called the widow's quarentinCi a term 
made use of in law to signify the number of forty days, whe- 
ther applied to this occasion, or any other 3 . The particular 
lands, to be held in dower, must be assigned u by the heir of 
the husband, or his guardian ; not only for the sake of 
notoriety, but also to entitle the lord of the fee tGjrfciuand his 
services of the heir, in respect of the lands so holden. For 
the heir by this entry becomes tenant thereof to the lord, and [136] 
the widow is immediate tenant to the heir, by a kind of sub- 
infeudation, or Liuder-tenancy completed by this investiture or 
assignment; which tenure may still be created, notwithstand- 
ing the statute of quia emptores^ because the heir pails not 
with the fee-simple, but only with an estate for life. If the 
heir or his guardian do not assign her dower within the term 
of quarantine, or do assign it unfairly, she has her remedy at 
law, and the sheriff is appointed to assign it c . Or if the heir 
(being under age) or his guardian assign more than she ought 
to have, k may be afterwards remedied by writ of admeasure- 
ment of dower ". If the thing of which she is endowed be 
divisible, her dower must be set out by metes and bounds; 
but if it be indivisible, she must be endowed specially ; as of 
the third presentation to a church, the third toll-dish of a 



1 It signifies, in particular, the forty 
days, trhidt persons coming from infcrt«l 
cuunirie* are obliged to wait, before they 
are permitted to bud in England. 



A Co. Litt.34,35, 
t Co. Lilt. 34, 35, 

■ F.N.B. MR, Finch L. :tM. Stat. 
WcBtm. 2, lSEdw.I. c.7. 



tenant in chief, paid a year's value of her dower if she married without the 
king's license ; but says, that in other cawa the statute wa& to be under- 
stood to apply only where a licence was dae by custom, prescription, or 
special tenure. For this, however, he only refers to Lilt s. 174, and his 
commentary on it, neither of which is to the purpose. 

Upon the whole it seems den that Magna Carta does not provide that 
widows were not to [ray fai leave lo contract a second marriage: but on 
the contrary, by making the lord'* Nttttt DtMMtty, in effect put h in b* 
power to exact a payment. 
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usual method of barring dowers is by jointures, as regulated 
by the statute 27 Hen. VIIL c. 10. 

A joiNTUitE, which, strictly speaking, signifies a joint estate, 
limited to both husband and wife, but in common accept- 
ation extends also to a sole estate, limited to the wife only, is 
thus defined by sir Edward Coke 1 ; « a competent livelihood 
" of freehold for the wife, of lands and tenements ; to take 
" effect, in profit or possession, presently after the death of 
" the husband, for the life of the wife at least," This descrip- 
tion is framed from the purview of the statute 27 Henry VI 1 1, 
c. 10. before mentioned; commonly called the statute of raft, 
of which we shall speak fully hereafter. At present I have 
only to observe, that before the making of that statute, the 
greatest part of the land of England was conveyed to uses ; 
the property or possession of the soil being vested in one man, 
and the use or profits thereof in another ; whose directions, 
with regard to the disposition thereof, the former was in con- 
science obliged to follow, and might be compelled by a court 
of equity to observe. Now, though a husband had the use of 
lands in absolute fee-simple, yet the wife was not entitled to 
any dower therein j he not beirjg seised thereof: wherefore it 
became usual, on marriage, to settle by express deed some 
special estate to the use of the husband and his wife, for their 
lives, in joint-tenancy, or jointure ; which settlement would be 
a provision for the wife in case she survived her husband. At 
length the statute of uses ordained, that such as had the use 
of lands should, to all intents and purposes, be reputed and 
taken to be absolutely seised and possessed of the soil itself. 
In consequence of which legal seisin, all wives would have 
become dowable of such lands as were held to the use of their 
husbands, and also entitled at the same time to any special 
lands that might be settled in jointure : had not the same 
statute provided, that upon making such an estate in jointure 
to the wife before marriage, she shall be for ever precluded [ 198 ) 
from her dower". (17) But then these four requisites must 

• 1 Iiwt.36, * 4Rep,l,S. 

1 1 73 There were more reasons than one for this according to the cir- 
etUBCtO&CM of the settlement .being made before or after marriage, or before 
or after the husband's death. They were all sufficiently strict aud technical ; 

bat 
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t>e punctually observed : 1 . The jointure must [be limited to] 
Like effect immediately on the death of the husband. 2, It 
must be for her own life at least, and not ]Mr mtter vie* or for 
any term of years, or other smaller estate. 3. It must be 
made to herself, and no other in trust for her, <k It must be 
made, and so m the deed particularly expressed to be, in 
satisfaction of her whole dower, and not of any particular 
part of it. If the jointure be made to her after marriage, she 
has her election after her husband's death, as in dower 
ad ostium eccfesiae, and may either accept it, or refuse it and 
betake herself to her dower at common law ; for she was not 
capable of consenting to it during coverture. And if, by any 
fraud or accident, a jointure made before marriage proves to 
be on a bad title, and the jointress is evicted, or turned out of 
possession, she shall then (by the provisions of the same statute) 
have her dower pro fanto at the common law', {18) 



1 These setUements, preidouB to mar- 
riage, seem to liovc been in use among 
the aniient Germane, and tlieir kindred 
notion the Gauls. Of the former Taci- 
tus gives u* this account, " IJnicm nvn 
4t ttror marita, scU urari mitriluS offer t ; 
* inter runt parentes et pro/finqui, tt mu- 
" ncra prohant" (de mer. Germ, c,16.) 
And Casar (de belts Gnilico, t.n. c.lB.) 
has given us the terms of a marriage 
settlement among the Gaul*, as nicely 
calculated as any modern jointure. 
l * ¥ir% tjuantiix jH'cantat ab uxoribut do- 
** lis nomine aoecperunt, tbntas ex tuis 



u bonis, aettimatianc facta, cum dmtibut 
" communicant, Hujut omnis jtccutuae 
" ninjunctim ratio ttabetur, fructunqut- 
" ttrwntur. Utcr eorum vim svfxvmnt, 
u nd cum pari utriuique cum jhittibui 
* * tu/wrwrv m tfmfa ru m perMntt. ' ' The 
il,Lii| } (iin'9 commentator on Ca?sar sup- 
poses that this Gaulish custom was the 
ground of I he new regulations mndc by 
Justinian (JVw,97.) with regard to the 
provision for widows among the Ro- 
mans ; but surely there is as much rea- 
son to suppose, that it gave the hint for 
our statutable jointures. 







but one general reason applied lo oil the cases, v/hkh it wilt he enough to 
state; it was this, that *■ a right or title which any one has to any lands or 
tenements, of any estate of inheritance, or freehold, cannot be barred by 
acceptance of any manner of collateral satisniction or recompence.* , This 
was o strict rule, and the example which Lord Coke puts, shows that it was 
not confined lo dower, w Aa if" say* he, " A disseises B tenant for life or 
in fee of the manor of Dale, and afterwards gives the manor of Sale to B 
and bis heirs in full satisfaction of all his rights and actions which he has in 
or for the manor of Dale, tuAsck B accept*, yet D may enter into the manor 
of Dale, or recover it in any real action. iSce Vernon's cose, 4 Rep. 1. Ac. 
<1B) As to the 1st requisite, I have ventured to insert two or three 
word* in the text, because Lord Coke, from whom the passage is taken, 
(Co. Liu. M.)is express that it i« not enough, that in fact and by accident 
the jointure take: < tluu immediately on the death of the husband, a* if an 

interposed 
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There are some ail vantages attending tenants in dower 
that do not extend to jointresses ; and so vice versa, jointresses 
are in some respects more privileged than tenants in dower. 
Tenant in dower by the old common law is subject to no tolls 
or taxes ; and hers is almost the only estate on which, when 
derived from the king's debtor, the king cannot distrein for 
his debt ; if contracted during the coverture m . But, on the 
other hand, a widow may enter at once, without any formal 
process, on her jointure land ; as she also might have done 
on dower ad ostium ecclcsiae, which jointure in many points 
resembles ; and the resemblance was still greater, while that 
species of dower continued in its primitive state : whereas no 
small trouble, and a very tedious method of proceeding, is 
necessary to compel a legal assignment of dower", And, 
what is more, though dower be forfeited by the treason of the 
husband, yet lands settled in jointure remain unimpeached 
to the widow . Wherefore sir Edward Coke very justly 
gives it the preference, as being more sure and safe to the 
widow, than even dower ad ostium ecclcsiae, the most eligible 
species of any. 

m Co. Litt. SI. a. P. N. B. 150. ° Ibid, 37. 

• Co. Litt. 36. 



interposed remainder-man for life should die before the husband; but that 
the limitation of the deed must be to the wife immediately after the 
husband's death, where the estate is not joint. As to the 3d, though 
the position is true at law, yet it is now settled that a trust estate 
being equally certain and beneficial as a legal estate, is a good equitable 
jointure to bar dower. (Hargrove's Note, 226. Co. Litt 36.) As to the 
4th, Lord Coke says it must either be expressed, or averred to be so ; and 
. in 4-Rep,3. it is laid down, that it need not be expressed, but may be 
averred to be, &c. ; that is, the deed being pleaded, and being silent as 
to its object, or stating one not inconsistent with this, this may be stated 
and averred supplementally to have been the object, or part of the ob- 
ject. 




CHAPTER THE NINTH. 



of ESTATES LESS than FREEHOLD. 



r\V estates that are less than freehold, there are three 
sorts: 1. Estates for years : 2, Estates at will : 3. Estates 
by sufferance. 

L An estate for years is a contract for the possession of 
lands or tenements, for some determinate period ; and it takes 
place where a man letteth them to another for the term of a 
certain number of years, agreed upon between the lessor and 
the lessee', and the lessee enters thereon 1 '. If the lease be 
but for half a year or a quarter, or any less time, this lessee 
is respected as a tenant for years, and is styled so in some 
legal proceedings ; a year being the shortest term which the 
law in this case takes notice of e . And this may, not impro- 
perly, lead us into a short digression, concerning the division 
and calculation of time by the English law. 

The space of a year is a determinate and well-known period, 

consisting commonly of 365 days; for, though in bissextile or 

leap-years it consists properly of 366, yet by the statute 

r_ HI ] 21 Hen. III. die increasing day in the leap-year, together 

with the preceding day, shall be accounted for one day only. 




■ We may lien: remark, one* far all, 
ih.it the termination of ■• — or" "d 
" — «" obtain, in law, the one an 
nctive, Lbc other a pnutr« aigniri cation , 
the 1. iniK'i usually denoting the dorr of 
nny act, the tatter him to whom it is 
done. The feollor U he tli*t makcth a 
fcoirmcnt ; the feoffee is he to whom it 
1* 



is mode i the donor if one that givctf i 
lands in tail ; the donee is he who te. 
A it j he that granteth * lease i* 
denominated the lessor; and lie lowborn 
it is granted the lessee. (Liu. % S7 i 
6 Ilk*, 58. 

• iiid, C7. 
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That of a month is more ambiguous : there being, in common 
use, two ways of calculating months; either as lunar, con- 
sisting of twenty-eight days, the supposed revolution of the 
moon, thirteen of which make a year: or, as calendar months 
of unequal lengths, according to the Julian division in our 
common almanacks, commencing at the calends of each 
mouth, whereof in a year there are only twelve. A month in 
law is a lunar month, or twenty-eight days, unless otherwise 
expressed ; not only because it is always one uniform period, 
but because it falls naturally into a quarterly division by 
weeks. Therefore a lease for * ! twelve months" is only for 
forty-eight weeks ; but if it be for " a twelvemonth" in the 
singular number, it is good for the whole year 4 . For herein 
the law Tecedes from its usual calculation, because the am- 
biguity between the two methods of computation ceases ; it 
being generally understood that by the space of time called 
thus, in the singular number, a twelvemonth, is meant the whole 
year, consisting of one solar revolution. (1) In the space of 
a day oil the tweaty~four hours are usually reckoned, the law 
generally rejecting all fractions of a day, in order to avoid 
disputes p . Therefore, if I am bound to pay money on any 
certain day, I discharge the obligation if I pay it before twelve 
o'clock at night; after which the following day commences. 
But to return to estates for years. 



These estates were originally granted to mere farmers qr 
husbandmen, who every year rendered some equivalent in 
money, provisions, or other rent, to the lessors or landlords : 
tout, in order to encourage them to manure and cultivate the 
ground, they had a permanent interest granted them, not 
determinable at the will of the lord. And yet their possession 



* S Rep, 61. 



« Co, Litt, 195, 



(1) If it should appear dearly in n statute that calendar months were 
intended, the word M month" would be so understood. Lacon v. Hooper, 
fiT.R.224, On this principle partly, and partly because in a matter re- 
lating to the church the canonical computation ought to be adopted, the 
six months, which make a presentation lapse, arc held to be calendar 
months. (See poi*t,ST6, & GRep.Gl.) The adoption of the law merchant 
makes another exception in the case of bills of exchange anil promissory 
notes. 
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was esteemed rf «o little consequence, that they were rather 
considered as the bailiffs or servants of the lord, who were to 
[ 1 +2 ] receive and account for the profits at a settled price, than as 
having any property of their own. And therefore they were 
not allowed to have a freehold estate: but their interest (such 
as it was) vested after their deaths in their executors, who 
were to make up the accounts of their testator with the lord, 
:mtl his other creditors, and were entitled to the stock upon 
the farm. The lessee's estate might also, by the antient Jaw, 
be at any time defeated by a common recovery ■uffutd by 
the tenant of the freehold r f which annihilated all leasee In 
years then subsisting, unless afterwards renewed by the re- 
coveror, whose title was supposed superior to his by whom 
those leases were granted. 



While estates for years were thus precarious, it is no won- 
der that they were usually very short, like our modem leases 
upon rack rent; and indeed we are told 5 that by the antient 
law no leases for more than forty years were allowable, 
because any longer possession (especially when given without 
any livery declaring the nature and duration of the estate) 
might tend to defeat the inheritance. Yet this law, if ever it 
existed, was soon antiquated ; for we may observe in Madox's 
collection of antient instruments, some leases for years of a 
pretty early date, which considerably exceed that period b : 
and long terms, for three hundred years or a thousand, were 
certainly in use in the time of Edward III.', and probably of 
Edward I." But certainly, when by the statute 2] Hen. VIII. 
c. 1 5. the termor (that is, he who is entitled to the term of 
years) was protected against these fictitious recoveries, and 
his iuterest rendered secure and permanent, long terms began 
to be more frequent than l>efore ; ami were afterwards exten- 
sively introduced, being found extremely convenient for lamily 
settlements and mortgages; continuing subject, however, to 
the same rules of succession, and with the same inferiority lo 



' Co. IitU 46. lit. for U* like term, A. D, M29. 
• Mirror, ft. 2. *37. Co. litt. 45 /but. n-. 848. JW, 148. for t(ty 

h Mwloi Furmufarc jingHcnn. n r . l 3« An. pt 6. Bro, Abr. t 

999./ti, HO. Lk'mtw for cigliry yean, HnvncrUor, 4?. sjvituion, 6. 
viKic.ll.. JNt8r\MftjW * Suioimortinaiit, 7Edm. I. 
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freeholds, as when they were little hetter than tenancies at the 
will of the landlord. 

Every estate which must expire at a period certain and 
prefixed, by whatever words created, is an estate for years. 
And therefore this estate is frequently called a term, terminus, 
because its duration or continuance is bounded, limited, and 
determined : for every such estate must have a certain begin- 
ning, and certain end K But id ccrhtm est, quod cerium reddi 
pciest; therefore if a man make a lease to another, for so 
many years as J. S. shall name, It is a good lease for years te ; 
for though it is at present uncertain, yet when J, 3. hath 
named the years, it is then reduced to a certainty. If no day 
of commencement is named in the creation of this estate, it 
begins from the making, or delivery, of the lease". A lease 
for so many years as J. S. shall live, is void from the begin- 
ning ; for it is neither certain, nor can ever be reduced to a 
certainty, during the continuance of the lease. And the same 
doctrine holds, if a parson make a lease of his glebe for so 
many years as he shall continue parson of Dale; for this 
is still more uncertain. But a lease for twenty or more years, 
if J. S. shall so long live, "or if he should so long continue 
parson, is good p : for there is a certain period fixed, beyond 
which it cannot last ; though it may determine sooner, on the 
death of J. S. or his ceasing to be parson there. 

We have before remarked, and endeavoured to assign the 
reason of, the inferiority in which the law places an estate for 
years, when compared with an estate for life, or an inherit- 
ance : observing that an estate for life, even if it be pur outer 
vie, is a freehold ; but that an estate for a thousand years is 
only a chattel, and reckoned part of the personal estate". 
Hence it follows, that a lease for years may be made to com- 
mence inJuturOf though a lease for life cannot. As, if I grant 
lands to Titius to hold from Michaelmas next for twenty 
years, this is good; but to hold from Michaelmas next for the [ 144 ] 
term of his natural life, is void, For no estate of freehold 



' Co. Liu. 45. 
m 6 Rep. 35. 
" Co. Litl. 4H. 



° Co. Li«. 45. 
p Ibid . 

' Ibid, i(}. 
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ctfn commence in foturo ; because It cannot be created at 
common law without livery of seisin, or corporal possession 
of the laml ; and corporal possession cannot be given of an 
estate now, which is not 16 commence now, but hereafter'. 
And, because no livery of seisin is necessary to a lease for 
years, such lessee is not said to be seised, or to have true legal 
seisin of the lands. Nor indeed does the bare lease vest any 
estate in the lessee ; but only gives him a right of entry on 
the tenement, which right is called his iniarst in the term, or 
interesse termini I but when he has actually so entered, and 
thereby accepted the grant, the estate is then, and hot before, 
vested in him, and he is possessed^, not properly of the land, 
btit of the term of years ■ ; the possession or seisin of the land 
remaining still in him who hath the freehold. (2) Thut the 
word, term, does not merely signify the time specified in the 
lease, but the estate also and interest that passes by dial 
lease ; and therefore the term may expire, during the con- 
tinuance of the time; as by surrender, forfeiture, and the 
like. For whieh reason, if I grant a lease to A for the term 
of three years, and after the expiration of the said term, to B 
for six years, and A surrenders or forfeits his lease at the 
end of one year, B's interest shall immediately take effect : 
but if the remainder be to B from and after the expiration 
of the said three years, ox from and after the expiration of 
the said time* fn this case B's interest will not commence till 
the time is fully elapsed, whatever may become of A's term 1 . 

Tenant for term of years hath incident to and inseparable 
from his estate, tmless by special agreement, the same estovers, 
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(2) H But yet the lessor having done all that was requisite on his part to 
divest himself of the possession, and pas* it over to the lessee, had thereby 
transferred such an interest to the lessee, as he might at any time reduce 
into possession by an actual entry, as well after the death of the lessor m 
licfore, and such an int*i«e*t m he might before entry grant over to an- 
other, or if he died before entry, it would go to his executor*, or lo the 
survivor and hii executors, if the grunt were made to twu jointly, any of 
which might enter at their pleasure, mid u\ reduce the contract into actual 
execution. For it was perfect and complete on the lessor's part, and the 
perfecting or'it on the lessee's part, was entirely in his own power. Bae. 
Abr. tit. Leases, M. 
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which we formerly observed 11 that tenant for Kfe was entitled 
to; that is to say, house-bote, fire-bote, plough-bote, and 
hay-bole*; terms which have been already explained*. 

With regard to emblements, or the profits of lands sowed [ I * 5 1 
by tenant for years, there is this difference between him, and 
tenant for life : that where the tertn of tenant for years de- 
pends upon a certainty, as if he holds from midsummer for 
ten years, and in the last year he sows a crop of corn, and it 
is not ripe and cut before midsummer, the end of his term, 
the landlord shall have it ; for the tenant knew the expiration 
of his terra, and therefore it was his own folly to sow what 
he never could reap the profits of y . But where the lease for 
years depends upon an uncertainty ; as, upon the death of a 
lessor, being himself only tenant for life, or being a husband 
seised in right of his wife ; or if the term of years be de- 
terminable upon a life or lives ; in all these cases the estate 
for years not being certainly to expire at a time fore-known, 
but merely by the act of God, the tenant, or his executors, 
shall have the emblements in the same manner that a tenant 
for life or his executors shall be entitled Uiereto*. Not so, if 
it determine by the act of the party himself: as if tenant for 
years does any thing that amounts to a forfeiture : in which 
case the emblements shall go to the lessor and not to the 
lessee, who hath determined his estate by his own default*. 

II. The second species of estates not freehold, are estates 
at toilL An estate at will is where lands and tenements are 
let by one man to another, to have and to hold at the will of 
the lessor; and the tenant by force of this lease obtains 
possession b . Such tenant hath no certain indefeasible estate, 
nothing that can be assigned by him to any other; because 
the lessor may determine his will, and put him out whenever 
he pleases. But every estate at will is at the will of both 
parties, landlord and tenant; so that cither of them may 
determine his will, and quit his connexions with the other at 
his own pleasure c , Yet this must be understood with some 
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restriction. For if the tenant at will sows his land, and the 
landlord, before the corn is ripe, or before it is reaped, puts 
him out, yet the tenant shall have the emblements* and free 
ingress, egress, and repress, to cut and carry away the 
profits d . And this for the same reason, upon which all the 
cases of emblements turn ; tws, the point of uncertainty : since 
the tenant could not possibly know when his landlord would 
determine his will, and therefore could make no provision 
against it ,* and having sown the land, which is for the good 
of the public, upon a reasonable presumption, the law will 
not suffer him to be a loser by it. But it is otherwise, and 
upon reason equally good, where the tenant himself deter- 
mines the will j for in this case the landlord shall have the 
profits of the land c . 

What act does, or does not, amount to a determination of 
the will on either side, has formerly Ixjcii matter of great 
debate in our courts. But it is now, I drink, settled, that 
(besides the express determination of the lessor's will, by 
declaring that the lessee shall hold no longer: which must 
either be made upon the land f , or notice must be given to the 
lessee *) the exertion of any act of ownership by the lessor, as 
entering upon the premises end cutting timber h , taking a 
distress for rent and impounding it thereon', or making a 
feoffment, or lease for years of the land to commence imme- 
diately * ; any act of desertion by the lessee, as assigning his 
estate to another, or committing waste, which is an act incon- 
sistent with such a tenure ' ; or, which is inxtar omtiiiuit, tlte 
death or outlawry of either lessor or lessee " ; puts an end to 
or determines the estate at will. 

The law is however careful, that no sudden determination 
of the will by one party shall tend to the manifest and unfore- 
seen prejudice of the other. This appears in the cast of 
[147] emblements before mentioned ; and, by a parity of reason, 
the lessee, after the determination of the lessor's will, shall 
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have reasonable ingress und egress to fetch away Iii.s goods 
and utensils". And if rent be payable quarterly, or Jmlf- 
yearlyj and the lessee determines the will, the rent shall be 
l*;iid to the end of the current quarter or half year". And, 
upon the same principle, courts of law have of lute yean* 
leaned as much as possible against construing demises, where 
no certain term is mentioned, to be tenancies at will ; but 
have rather held them to be tenancies from year to year so 
long as both parties please, especially where an annual rent is 
reserved : in which case they will not suffer either party to 
determine the tennncy even at the end of the year, without 
reasonable notice to the other, which is generally understood 
to be six months p . (3) 

There is one species of estates at will that deserves a 
more particular regard than any other ; and that is, an estate 
held by copy of court roll : or, as we usually call it, a copyhdd 
estate. This, as was before observed 11 , was in it's original 
and foundation nothing better than a mere estate at wilt. 
But, the kindness and indulgence of successive lords of 
manors having permitted these estates to be enjoyed by the 

11 Lttt. $ 69* half a year's notice seems to Imve been 

* Salk.414. 1 Sid. 330, required to determine it. (T,l3iTfn, 

11 This ki n d of lease w as in use as long VI I /. 15, I G. ) 
ago us the reign of Henry VIII. wlren <J pug, 9j, 

(s) This head of law is now of the less importance, because in pur- 
suance of that leaning, which the text mentions, it seems settled that 
what was formerly a tenancy at will by imp I i cat ion, shall now be consi- 
dered a tenancy from year to year, detenu limbic by half .1 y car's notice 
expiring at the end of a current year. And it has been held even in con- 
struing the statute of frauds, where the words are that any lease, &c. for 
more than three years not in writing, shall operate only as a tenancy at 
will, that such a lease makes a tenancy (row year to year. Clayton v. 
Jllackcy, aTAl.5. I me the term tenancy at will by implication, because 
the general expressions that tenancies at will exist only notional ly, and arc, 
in fact, become tenancies from year to year, must be confined to those 
cases in which no determinate term being expressed, the law formerly im- 
plied a holding at will, and in which it would now, from an annual reser- 
vation of rent, or any other circumstance shewing that the parties con- 
templated a holding for a year at least, imply a tenancy from year to 
year. A strict tenancy at will may be still treated, though it seldom is so, 
by express* agreement. See Ilargr. and Butler's Co. Utt. 55a. n< 561. 
■ad the case of Rkhardtvn V. Langrtdge, 4 Taunt. 128. 
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tenants and their heirs, according to particular customs estab- 
lished in their respective districts; therefore, though they 
still are held at the will of the lord, and so are in general 
expressed in the court rolls to be, yet that will is qualified, 
restrained, and limited, to be exerted according to the custom 
of the manor. This custom being suffered to grow up by 
the lord, Is looked upon as the evidence and interpreter of his 
will ; his will is no longer arbitrary and precarious ; but fixed 
and ascertained by the custom to be the same, and no other, 
that has time out of mind been exercised and declared by hi* 
ancestors* A copyhold tenant is therefore now full as pro- 
perly a tenant by the custom as a tenant at will ; the custom 
having arisen from a series of uniform wills. And thereforu 
it is righdy observed by Calthorpe', " that copyholders and 
" customary tenants differ not so much in nature as in 
" name; lor although some be called copyholders, some eus- 
4i tomary, some tenants by the virge, some base tenants, some 
** bond tenants, and some by one name and some by another, 
** yet do they all agree in substance and kind of tenure ; all 
" the said lands are holdetl in one general kind, that is, by 
"- custom and continuance of time; and the diversity of their 
" names doth not alter the nature of their tenure." 



Almost every copyhold tenant being therefore thus tenant 
at the will of the lord according to the custom of die manor ; 
which customs differ as much as the humour and temper of 
die respective autivnt lords, (from whence we may account 
for their great variety,) such tenant, I say, may have, so far 
as the custom warrants, any other of the estates or quantities 
of interest, which we have hitherto considered, or may here- 
after consider, and hold them united with this customary estate 
at will. A copyholder may, in many manors, be tenant in 
fee-simple, in tee-tail, for life, by the curtesy, in dower, for 
years, at sufferance, or on condition : subject however to be 
deprived of these estates upon the concurrence of those cir- 
cumstances which the will of the lord, promulgated by im- 
memorial custom, has ilccltuvd to be a forfeiture or absolute 
determination of those interest*; n» in some manors the want 
Off blue male, in others tlie cutting down timber, the non- 
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payment of a fine* and the like. Yet none of these interests 
amount to freehold ; for the freehold of the whole manor 
abides always in the lord only % who hath granted out the 
use and occupation, but not the corporal seisin or true legal 
possession, of certain parcels thereof, to these bis customary 
tenants at will. 



The reason of originally granting out this complicated 
kind of interest, so that die same man shall, with regard to 
the same land, be at one and the same time tenant in fee- 
simple and also tenant at the lord's will, seems to have arisen 
from the nature of villenage tenure ; in which a grant of any [ 149 ] 
estate of freehold, or even for years absolutely, was an imme- 
diate enfranchisement of the villein \ The lords, therefore, 
tliough they were willing to enlarge the interest of their 
villeins, by granting them estates which might endure for 
their lives, or sometimes be descendible to their issue, yet not 
caring to manumit them entirely, might probably scruple to 
grant them any absolute freehold; and for that reason it 
seems to have been contrived, that a power of resumption at 
the will of the lord should be annexed to these grants, whereby 
the tenants were still kept in a state of villenage, and no 
freehold at all was conveyed to them in their respective lands : 
ami of course, as the freehold of all lands must necessarily 
rest and abide somewhere, the law supposed it still to continue 
and remain in the lord. Afterwards, when these villains 
became modern copyholders, and had acquired by custom a 
sure and indefeasible estate in their lands, on performing their 
usual services, but yet continued to be styled in their admis- 
sions tenants at the will of the lord, — the law still supposed 
it an absurdity to allow, that such as were thus nominally 
tenants at will could have any freehold interest ; and there- 
in ri continued and now continues to determine, that the 
freehold of lands so hoi den abides in the lord of the manor, 
and not in the tenant ; for though he really holds to him and 
Ins heirs for ever, yet he is also said to hold at another's will. 
But with regard to certain other copy holders of free or 
privileged tenure, which are derived from the antient tenants 
in villein-socage u , and are not said to hold at the will of the 
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lord, but only tiocmlhig to the custom of the manor > there is no 
such absurdity in allowing them to be capable of enjoying ■ 
freehold interest: and therefore the law doth not suppose the 
tret-hold of sucli lands to rest in the lord of whom they are 
holden, but in the tenants themselves*; who are sometime 
[ 150 ] called customary freeholders^ being allowed to have a freehold 
hit crest i though not a freehold temtrc. (4) 

However* in common cases, copyhold estates arc still 
ranked (for the reasons above mentioned) among tenancies 
at will; though custom, which is the life of the common 
law, has established a permanent property in the copy- 
holders, who were formerly nothing better than bondmen, 
equal to that of the lord himself, in the tenements holden 
of the manor; nay sometimes even superior; for we may 
now look upon a copyholder of inheritance, with a fine 
certain, to be little inferior to an absolute freeholder in 
point of interest, and in other respects, particularly in the 
clearness and security of his title, to be frequently in a better 
situation. 

III. An estate at mfferance t is where one comes into pos- 
session of land by lawful title, but keeps it afterwards without 
any title at all. As, if a man takes a lease for a year, and 
after a year is expired continues to hold the premises without 
any fresh leave from the owner of the estate. Or, if a man 
maketh a lease at will and dies, the estate at will is thereby 
determined: but if the tenant continued! possession la- is 
tenant at sufferance*. But, no man can be tenant at suffer- 
ance against the king, to whom no laches* or neglect in not 
entering and ousting the tenant, is ever imputed by law ; but 
Ills tenant so holding over, is considered as an absolute 
intruder*. But, in the case of a subject, lliis estate may he 
destroy cd whenever the true owner shall make an actual 

f Km. Abr, tit. eortm*. 310. cuMnnt. Abr. 562. f Vcntr. 143. Ciirtii. 433. 

13. tiro, Abr. iU- custom. 2- l"7. tenant Lord lUyni. 1325. 

fMrcqpJhtL 9 Rep. 76. Co, liu.59, * Co. Utt.57. 

Co. Copyh. 1 3$, Cro. C*r. 329. 1 Boll. « Ibid, 51. 
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entry on the lands and oust the tenant : for, before entry, he 
cannot maintain an action of trespass against the tenant by 
suiJerance, as he might against a stranger I : and the reason 
is, because the tenant being once in by a lawful title, the law 
(which presumes no wrong in any man) will suppose htm to 
continue upon a title equally lawful ; unless the owner of the 
land by some public and avowed act, such as entry is, will 
declare his continuance to be tortious, or, in common lan- 
guage, wrongful. 

Thus stands the law, with regard to tenants by sufferance, [ 151 ] 
and landlords are obliged in these cases to make formal en- 
tries upon their lands \ and recover possession by the legal 
prtfeess of ejectment; and at the utmost, by the common 
law, the tenant was bound to account for the profits of the 
land so by him detained, (5) But now, by statute 4 Geo. II. 
c.2S. in case any tenant for life or years, or other person 
claiming under or by collusion with such tenant, shall wilfully 
hold over after the determination of the term, and demand 
made and notice in writing given, by him to whom the 
remainder or reversion of the premises shall belong, for de- 
livering the possession thereof j such person, so holding over 
or keeping the other out of possession, shall pay for the thm- 
he detains the lands, at the rate of double their yearly value. 
And, by statute 11 Geo. II. c, 19. in case any tenant, having 
power to determine his lease, shall give notice of his intention 
to quit the premises, and shall not deliver up the possession 
at the time contained in such notice, he shall thenceforth pay 
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(5) The author must not be understood to mean, I conceive, that actual 
entry and legal process of ejectment arc both necessary to reinstall; the 
landlord in his legal possession. He may enter and take possession peace- 
ably, and the tenant will he liable to an action for any disturbance of thai 
possession ; even If he enter forcibly, the tenant cannot complain rivUly t 
though the hint! lord may he liable to a criminal proceeding for the breach 
of the peace, Taunton v, C<>star f 7T,R,43I. Turner v. Meyntott, iBtngh. 
15S. If the landlord proceeds by ejectment, a notice to quit may, in cer* 
tain cases, be necessary to determine the tenant's interest, but stipjioaing 
him to be barely holding over, und to b*v* acquired no interest by the re- 
cognition ol' the landlord, even that will not be uecc«ury ; und in ncithei 
case will an actual entrv t>c necessary 
18 
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double the former rent, for anch time as he eo&thtuea in 
possession. These statutes have almost put an end to the 
practice of tenancy by sufferance, unless with the tacit consent 
of the owner of the tenement (6) 



(6) The student will not fail to percehre the distinction between -the 
two statutes j in the first the landlord has determined the tenancy, and 
therefore recovers double value; in the latter the tenancy being only de- 
terminable, and the tenant having waived his determination of it, while 
the landlord has done nothing on his part to put an end to it, the penalty 
is the payment of double rent. The statute enables him to distrain, or to 
bring his action for the double rent; wffchever of these two remedies he 
pursues, he treats the defendant as still his tenant, and therefore cannot 
concurrently bring an action of ejectment* in which he is to treat him as a 
trespasser for the same period of time. 
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or ESTATES upon CONDITION. 



RESIDES the several divisions of estates in point of interest, 
which we have considered in die three preceding' chap- 
ters, there is also another species still remaining, which is 
called an estate upon condition ; being such whose existence 
depends upon the happening or not happening of some un- 
certain event, whereby the estate may be either originally 
created, or enlarged, or finally defeated'. And these con- 
ditional estates I have chosen to reserve till last, because they 
are, indeed, more properly qualifications of other estates, than 
a distinct species of themselves ; seeing that any quantity of 
interest, a fee, a freehold, or a term of years, may depend 
upon these provisional restrictions. Estates, then, upon 
condition, thus understood, are of two sorts: 1. Estates 
upon condition implied: 2. Estates upon condition erjiressed: 
under which last may be included, 3, Estates held in vadio, 
gage, or pledge .■ 4. Instates by statute merchant, or statute 
staple : 5. Estates held by elegit, 

I, Estates i^pon condition implied in law, are where a 
grant of an estate has a condition annexed to it inseparably, 
from its essence and constitution, although no condition be 
expressed in wards. As if a grant be made to a man of an 
office, generally, without adding other words ; the law tacidy 
annexes hereto a secret condition, that the grantee shall duly 
execute his office b , on breach of which condition it is lawful I 153 2 
for the grantor, or his heirs, to oust him, and grant it to 
another person ■• For an office, either public or private, nay 
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l>e forfeited by mis-usrr or atm-vscr, botU of which are breaches 
of this implied condition. 1. By mis-vser f or abuse ; as if a 
judge takes a bribe, or a park-keeper kills deer without 
authority, 2. By non-itscr> or neglect; which in public 
offices, that concern the administration of justice, or the 
commonwealth, is of itself a direct and Immediate cause of 
forfeiture ; but non-user of a private office is no cause of for- 
feiture, unless some special damage is proved to be occasioned 
thereby . For in the one case delay must necessarily be oc- 
casioned in the affairs of the public, which require a constant 
attention : but, private offices not requiring so regular and 
unremitted a service, the temporary neglect of them is not 
necessarily productive of mischief; upon which account some 
special loss must be proved, in order to vacate these. Fran- 
chises also, being regal privileges in the hands of a subject, 
are held to be granted on the same condition of making a 
proper use of them ; and therefore they may be lost and for- 
feited, like offices, either by abuse or by neglect*. 

Upon the same principle proceed all the forfeitures which 
are given by law of life estates and others \ for any acts done 
by the tenant himself, that are incompatible with the estate 
which he holds. As if tenants for life or years enfeoff a 
strauger in fee-simple: this is, by the common law, a for- 
feiture of their several estates ; being a breach of the condi- 
tion which the law annexes thereto, viz. that they shall not 
attempt to create a greater estate than they themselves are 
emit led to f . So if any tenants for years, for life, or in fee, 
commit a felony ; the king or other lord of the fee is entitled 
to have their tenements, because their estate is determined 
by the breach of the condition, *' that they shall not commit 
M felony," which the law tacitly annexes to cvttry feudal 
donation. (l) 

[ 15+ ] II. An estate on condition expressed in the grant itself is 
where an estate is granted, either in fee-simple or otherwise, 

J Co, LiU. aSS. * 9 Rip, 50. ' Co. JitL 215. 

( 1 ) Ai to tenant fur ycor*, if he be convicted of felony, his term being ■ 
i bum 1 interest, will be forfeited to the crown, not in «ny feudal right, or 
us for a breath of miy condition implied in the creation of hit estate. 
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wiih an express qualification annexed, whereby die estate 
granted shall either commence, be enlarged, or be defeated* 
upon performance or breach of such qualification or con- 
dition *. These conditions, are, therefore either precedent or 
subseqtu-iit. Precedent are such as must happen or be per- 
formed before the estate can vest or be enlarged ( subsequent 
are such, by the failure or non-performance of which an 
estate already vested may be defeated. Thus, if an estate for 
life be limited to A upon his marriage with B, the marriage 
is a precedent condition, and till that happens no estate h is 
vested in A. Or, if a man grant to his lessee for years, that 
upon payment of a hundred marks within the term lie shall 
have the ice, this also is a condition precedent, and the fee- 
simple passeth not till the hundred marks be paid ', But 
it u man grant an estate in fee-simple, reserving to himself 
antl his heirs a certain rent ; and that if such rent be not 
paid at the time limited, it shall be lawful for him and his 
heirs to re-enter, and avoid the estate : in this case the 
grantee and his heirs have an estate upon condition subse- 
quent, which is defeasible if the condition be not strictly 
performed \ To this class may also be referred all base fees, 
and fee-simples conditional at the common- law ', Thus an 
estate to a man and his heirs tenants of the manor of Dale r 
is an estate on condition that he and his heirs continue tenants 
of that manor. And so, if a personal annuity be granted at 
this day to a man and the heirs of hia body, as this is no 
tenement within the statute of Westminster the second, it 
remains, as at common law, a fee-simple on condition that 
the grantee has heirs of his body. Upon the same principle 
depend all the determinable estates of freehold, which we 
mentioned in the eighth chapter : as durante viduiiate, fyc \ 
these are estates upon condition that the grantees do not 
marry, and the like. And, on the breach of any of these 
subsequent conditions, by the failure of these contingencies: [ 155 ] 
by the grantee's not continuing tenant of the manor of Dale, 
by not having heirs of his body, or by not continuing sole ; 
the estates which were respectively vested in each grantee are 
wholly determined and void. 



' Co, Lilt 501. 

h Sbcw. Pml. Chs. S3, £c. 

1 Co. Litt, 21 7. 



* Litt. $325. 

' Sec pug. 109, 110, HI. 




155 THE RIGHTS Book II. 

A distinction is however made between a condition in 
deed and a imitation, which Littleton m denominates also a 
condition in fate. For when an estate is so expressly con- 
fined and limited by the words of it's creation, that it cannot 
endure for any longur time than till the contingency happens 
upon which the estate is to fail, this is denominated a limit- 
ation .- as when land is granted to a man sq long as he is 
parson of Dale, or while he continues unmarried, or unfit out 
of the rents and profits he shall have made 500/, and the 
like h . In such case the estate determines as soon as the 
contingency happens (when he ceases to be parson, marries a 
wife, or has received the 500/.), and the next subsequent 
estate, which depends upon such determination, becomes im- 
mediately vested, without any act to be done by him who is 
next in expectancy. But when an estate is, strictly speak- 
ing, upon condition in deed (as if granted expressly upon con- 
dition to be void upon the payment of 4-0/. by the grantor or 
so that the grantee continues unmarried, or provided he goes 
to York, #tr. D , the law permits it to endure beyond the time 
when such contingency happens, unless the grantor or his 
heirs or assigns take advantage of the breach of the condition, 
and make either an entry or a claim in order to avoid the 
estate p . Yet, though strict words of condition be used in 
the creation of the estate, if on breach of the condition .the 
estate be limited over to a third person, and does not imme- 
diately revert to the grantor or his representatives (as if an 
estate be granted by A to B, on condition that within two 
years B intermarry with C, and on failure thereof then to D 
a&d his heirs), All the law construes to be a limitation and 
[ 156 ] not a condition ^ : because if k were a condition, thin, upon 
the breach thereof, only A or his representatives could avoid 
the estate by entry, and &o D's remainder might be defatted 
by their neglecting to enter : (2) but when it is a limitation, 

ft 5 380, 1 I im. 254, * Co, Utt, 5 14. t), St»t. 32 Hen . VI 1 1. 

» 10 Rep. 41. c $4. 

t • Ibid.42. ■' 1 Vcntr. 3CB. 



(3) D*( remainder wruiM l»c equally defeated by the entry of A, or Im 
representatives, for that would defeat the livery made on the ercirtjoti of 
the estate*, ami, of i-ouite, annul every estate then created. Lilt- i.347. 
Fenrne, Con. Hem. 36 1. GthEd. 
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the estate of B determines, and that of D commences, and he 
may enter on the lands, the instant that the failure happens. 
So also, if a man by his will devises land to his heir at law, 
on condition that he pays a sum of money, and for non- 
payment devises it over, this shall he considered as a limit- 
ation ; otherwise no advantage could be taken of the nonpay- 
ment, for none but the heir himself could have entered for a 
breach of the condition r . (3) 

Iff all these instances, of limitations or conditions subse- 
quent, it is to be observed, that so long as the condition, 
either express or implied, either in deed or in law, remains 
unbroken, the grantee may have an estate of freehold, pro- 
vided the estate upon which such condition is annexed be in 
itself of a freehold nature; as if the original grant express 
either an estate of inheritance, or for life ; or no estate at all, 
which is constructively an estate for life. For, the breach of 
these conditions being contingent and uncertain, this uncer- 
tainty preserves the freehold ' ; because the estate is capable 
to last for ever, or at least for the lite of the tenant, supposing 
the condition to remain unbroken. But where the estate in 
at the utmost a chattel interest, which must determine at a 
time certain, and may determine sooner (as a grant for 
ninety-nine years, provided A, B, and C, or the survivor of 
them, shall so long live), this still continues a mere chattel, 
and is not, by such it's uncertainty, ranked among estates of 
freehold. 



These express conditions, if they be impossible at the time 
of their creation* or afterwards become impossible by the act 
of God or the act of the feoffor himself, or if they be contrary 
to law, or repugnant to the nature of the estate, are void. 



' Cro. Elii.305. 1 Itoll. Ate. 411. 



1 Co. Liu. ii'. 



(3) It has been ohscrved, that alt conditional limitations in wills may be 
reduced to the head of executory devises, or of contingent remainders, 
(»ee past, ell). Thus in the instance put, the land is devised in feu to 
the heir at law, but a fee or some lesser estate is limited over to some one 
else on the non-perfb nuance of a particular condition. This answers to 
the second class of executory devises put (post, p. 1 73.) See Goodtitte 
v, BWington, Douglas, Rep. n. 155, 756, a. Fearne, Con. Rem- 1 7. 6th ed, 

VOL. If, N 
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In any of which cases, if they be conditions subsequent, that 
[ 157 ] is, to be performed after the estate is vested, the estate shall 

► become absolute in the tenant. As, if a feoffment be made 

to a man in tee-simple, on condition that unless he goes to 
Rome in twenty-four hours ; or unless he marries with Jane 
S. by such a day ; (within which .time the woman dies, or 
the feoffor marries her himself;) or unless he kills another; 
or in case be alienes in fee ; that then and in any of such 
cases the estate shall be vacated and determine: here the 
condition is void, and the estate made absolute in the feoffee. 
For he hath by the grant die estate vested in him, which 
shall not be defeated afterwards by a condition either impos- 
sible, illegal, or repugnant'. But if the condition he prcc-e- 
detti, or to be performed before the estate vests, as a grant to 
a man that, if he kills .another or goes to Home in a day, he 
shall have an estate in fee ; here, the void condition being 
precedent, the estate which depends thereon is also void, tuid 
the grantee shall take nothing by the grant : for he hath no 
estate until the condition be performed ». 

There are some estates defeasible upon condition subse- 
quent, that require a more peculiar notice. Such are, 

III. Estates held in vadio, in gage, or pledge: which, 
are of two kinds, vivum vadium, or living pledge : and mor- 
tuum vadium, dead pledge, or mortgage. 

Vivum vadium, or living pledge, is when a man borrows 
a sum (suppose 200/.} of another ; and grants him an estate, 
at of 20/. per annum, to hold till the rents and profits shall 
repay the sum so borrowed. This is an estate conditioned to 
be void, as soon as such sum is raised. And h\ this case the 
laud or pledge is said to be living: it subsists, and survives 
the debt : and immediately ou the discharge of that, results 
back to tlie borrower w . But mart man vadium* a dead pledge, 
or mortgage (which is much more common than the othei \ 
is where a man borrows of another a specific sum (e . g. 200/. ) 
C 158 ] and grants him an estate in fee, on condition that if he, the 
mortgagor, shall repay the mortgagee the said sum of 200/, 

» Co. Uu, 906. ■ im. w ibid. so*. 
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on a certain day mentioned in the deed, then the mortgagor 
may re-enter on the estate so granted in pledge; or, as is 
now the more usual way, then the mortgagee sliall reconvey 
the estate to the mortgagor ; in this case, the land, which is 
so put in pledge, is by law, in case of non-payment at the 
time limited, for ever dead and gone from the mortgagor ; 
and the mortgagee's estate in the lands is then no longer 
conditional, but absolute. But, so long as it continues 
conditional, that is, between the time of lending the money, 
and the time allotted for payment, the mortgagee is called 
tenant in mortgage*. But as it was formerly a doubt y , 
whether, by taking such estate in fee, it did not become 
liable to the wife's dower, and other incumbrance'!, of the 
mortgagee, (though that doubt has been long ago overruled 
by our courts of equity %) it therefore became usual to grant 
only a long term of years by way of mortgage ; with con- 
dition to be void on repayment of the mortgage money: (4) 
which course lias been since pretty generally continued, 
principally because on the death of the mortgagee such term 
becomes vested in his personal representatives, who alone are 
entitled in equity to receive the money lent, of whatever 
nature the mortgage may happen to be, (5) 

1 LiU. § S3*. ■ Hardr, 466. 

r Ihid, §357. Cro. Car, 191, 



(4) Another mode of obviating the same consequences, was by granting 
the estate to the mortgagee jointly with wine other person, which, upon 
the principles stated at p. l$h n.{.9), prevented the liability to dower and 
other incumbrances. Cro. Cur, l at. "In mortgages for years, however, 
there is this defect, that upon fore-closure the mortgagee gets only a terra. 
To guard against which, it has been thought adviseable to make the mort- 
gagor covenant that, on non-payment of the money, he will not only con- 
firm the term, but convey the freehold and inheritance to the mortgagee, 
or as he shall appoint, discharged of all equity of redemption, 1 ' Butler's 
n.9G, Co.Litt.205. a, 

(5) Because in equity the mortgagee, even though in fee, is considered 
as holding the lands only as a pledge or security for the re-payment of his 
money j and, to carry on the same principle, equity regards such mortgagee's 
interest as personal estate. Butler's note, 9 G. Co.Litt,205, n. On the 
other hand the mortgagor's equity of redemption is considered an actual 
estate, with all the properties and incidents of a real estate, subject to de- 
vise, intail, tenancy by the curtesy, &c. The mortgagor's possession, how- 
ever, after non-payment, is by the permission only of the mortgagee; he 

N 2 may 





THE RIGHTS 



Book If, 



I ™9 






As soon as the e*tute is created, the mortgagee may im- 
mediately enter on the lands j but is liable to be dispossessed, 
upon performance of the condition by payment of the mort- 
gage-money at the day limited. And therefore the usual 
way is to agree tlmt the mortgagor shall hold die land till the 
day assigned for payment; when, in ease of failure, whereby 
the estate becomes absolute, the mortgagee may enter upon it 
and take possession, without any possibility at Imv of being 
afterwards evicted by the mortgagor, to whom the land is 
now for ever (lead. Rut here again the courts of equity in- 
terpose; and, though a mortgage be thus forfeited, and the 
] estate absolutely vested in the mortgagee at the common 
law, yet they will consider the real value of the tenements 
compared with the sum borrowed. And, if the estate be of 
greater value than the sum lent thereon, they will allow tile 
mortgagor at any reasonable time to recall or redeem his 
estate, paying to the mortgagee his principal, interest, ami 
expenses;: for otherwise, in strictness of law, an estate worth 
1000/. might be forfeited for nonpayment of 100/,, or a less 
sum. This reasonable advantage, allowed to mortgagors, is 
called the equity of redemption ; mul this enables a mort- 
gagor to call on the mortgagee, who has possession of his 
estate, .to deliver it back and account for the rents and profits 
received, on payment of his whole debt and interest; thereby 
turning the mortmtm into a kind ofmwi vadium, {ft) But, 
on the other hand, the mortgagee may either compel the sale 
of the estate, in ordef to get the whole at his money imme- 
diately; or else call upon the mortgagor to redeem his estate 



may turn him out, or his tenant, on u ! «i*e grunted mbnymwrly to the 
mortgage, and may compel a tenant holding under a prior lease to pay 
|iim the rents. Fonblanque on lenity, it. 258. See the coses, Kcech x* 
italic Dougi.ai. Mm* t» Qalfipffwr, ibsrya. 

(6) Then i> m time po&ioety limited in equity wiuel dial I tur the right 
of redemption, ike general rule is adopted from analog)' to the time limited 
for entry on estates by 21 J, I. e. 16., that is t\*eoty years; hut this ride « 
subject not only to the same exception* as arc to he found in that statute 
in favour of u\\n\\i* t J\ nit-tor, ftt, lun.uics fkt* hut to exception* in nil 
cases where, from the behaviour of the parties wilblo W ycnr», it ii 
that the property was considered only us ■ pledge far the debt j m it. '**r 
example, the mortgagee has within that time received or demanded in. 
^ere^t. Konblanque on Equity. i». 261 . iST. 
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presently, or in default thereof, to be for ever foreclosed from 
redeeming the same ; that is, to lose his equity of redemp- 
tion without possibility of recall And also, in some cases of 
fraudulent mortgages a , the fraudulent mortgagor forfeits all 
equity of redemption whatsoever. It is not, however, usual 
for mortgagees to take possession of the mortgaged estate, 
unless where the security is precarious, or small ; or where 
the mortgagor neglects even the payment of interest :' when 
the mortgagee is frequently obliged to bring an ejectment, 
and take the land into his own hands in the nature of a pledge, 
or the pignus of the Roman law : whereas, while it remains 
in the hands of the mortgagor, it more resembles their hfpo- 
theca, which was, where the possession of the thing pledged 
remained with the debtor b . But by statute 7 Geo. 1 1, c.20. 
after payment or tender by the mortgagor of principal, inte- 
rest, ami costs, the mortgagee can maintain no ejectment; 
but may be compelled to re-assign his securities. In Glan- 
vil's time, when the universal method of conveyance was by 
livery of seisin or corporal tradition of the lands, no gage or 
pledge of lands was good unless possession was also delivered [ 160 J 
to the creditor; ** si rum sequatur ipsius vadii traditio, curia 
" domini regis hujusmodi privatas conventiones tueri nonsolet:" 
for which the reason given is, to prevent subsequent and 
fraudulent pledges of the same land ; " cum in tali casu possit 
" eadem res pluribus aliis creditoribus turn prius turn posterius 
" ittvadiari c ." And the frauds which have arisen since the 
exchange of these public and notorious conveyances for more 
private and secret bargains, have well evinced the wisdom of 
our antient law. 

IV. A fourth species of estates, defeasible on condition 
Subsequent, are those held by statute merchant, and statute 
staple ; which are very nearly related to the vivum vadium 
before mentioned, or estate held till the profits thereof shall 
discharge a debt liquidated or ascertained. For both the 
statute merchant and statute staple are securities for money ; 
the one entered into before the chief magistrate of some 

* Stat, 4&5W.& M. c.16. traditione nuda convenlione (enetur, 

b Pignoris ajtpetiatione earn propria jtroprie hypothecate appellation* conh'neri 

rem contineri dicimvs, qua rimul etiatn dicimus. Inst. I A. t. 6. §7. 

traditur creditori. At earn, quae tine c /• 10. c. 8. 
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trading town, pursuant to the statute 13 Ed w. I. de mercato* 
tibus, and thence called a statute merchant; the other pur- 
suant to the statute 27 Edw. Ill, c. 9. before the mayor of the 
Staple, that is to say, the grand mart for the principal com- 
modities or manufactures of the kingdom, formerly held by 
act of parliament in certain trading towns d , from whence 
this security is called a statute staple. They are both, I say, 
securities for debts acknowledged to be due j and originally 
permitted only among traders, for the benefit of commerce ; 
whereby not only the body of the debtor may be imprisoned, 
and his goods seised in satisfaction of the debt, but also his 
lands may be delivered to Lhe creditor, till out of the rents 
and profits of them the debt may be satisfied; and, during 
such time as the creditor so holds the lands, he is, tenant by 
statute merchant or statute staple. There is also a similar 
security, the recognizance in the nature of a statute staph-, 
acknowledged before either of the chief justices, or (out of 
term} before their substitutes, the mayor of the staple at 
Westminster and the recorder of London ; whereby the be- 
nefit of this mercantile transaction is extended to all the king's 
[ 161 ] subjects in general, by virtue of the statute 23 Hen. VIII. c.<6. 
amended by 8 Geo. I. c. 25,, which directs such recognizances 
to be enrolled and certified into chancery. But these by the 
statute of frauds, 29 Car. If. c.3. arc only binding upon the 
lands in the hands of bond Jute purchasers, from the day of 
their enrolment, which is ordered to be marked on the 
record. 

V, Another similar conditional estate, created by oper- 
ation of law, for security and satisfaction of debts, is called 
an estate by elegit. What an elcgi/ is, and why so culled, 
will be explained in the third port of these commentaries. 
At present I need only mention, that it is the name of a writ, 
founded on the statute* of Westm. £., by which, after a 
plaintiff has obtained judgment for his debt at law, the sheriff 
gives him possession of one hell uf the defendant's lands and 
tenements, m bi mrupied anil enjoyed until Ins debt and 
damages are fully paid j and during the time he so holds 
them, he is called tenant by elegit, It is easy to observe, 



Se* Book i, c.S. 
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that tlib is also a mere conditional estate, defeasible as soon 
as the debt is levied. But it is remarkable, that the feodal 
restraint* of alienating lands, and charging them with the 
debts of the owner, were softened much earlier and much 
more effectually for the benefit of trade and commerce, than 
for any other consideration. Before the statute of quia emp- 
tor?*, f , it is generally thought that the proprietor of lands was 
enabled to alienate no more than a moiety of them : the sta- 
tute therefore of Westm. 2. permits only so much of them to 
be affected by the process of law, as a man was capable of 
alienating by his own deed. But by the statute de mcrca- 
iorifntS) (passed in the same year 8 ) the whole of a man's land-; 
was Hable to be pledged in a statute merchant, for a debt 
contracted in trade ; though only half of them was liable to 
be taken in execution for any other debt of the owner. 

I shall conclude what I had to remark of these estates, 
by statute merchant, statute staple, sn&efrgit, with the observ- [ %$% } 
ation of sir Edward Coke h . " These tenants have uncertain 
u interests in lands and tenements, and yet they have but 
" chattels and no freeholds f* (which makes them an excep- 
tion to the general rule) " because though they may hold an 
il estate of inheritance, or for life, ut iibcrum ienemeritum, until 
M their debt be paid; yet it shall go to their executors : for«/ 
M is stmiluudinary ; and though to recover their estates, they 
" shall have the same remedy (by assise) as a tenant of the free- 
" hold shall have*, yet it Is but the similitude of a freehold, and 
" ntdtttm simile est idem" (7) This indeed only proves them 
to be chattel interests, because they go to the executors, which 
is inconsistent with the nature of a freehold; but it does not 
assign the reason why these estates, in contradistinction to 
other uncertain interests, shall vest in the executors of the 



f ISXUtw.t. 

> 13 Edw I. 

h 1 Inst. 42, -13. 

1 The word* of the statute dc merea~ 




tarifiut are " jmisw jKrtor brttfde nopek' 
** dii$eianc t auA sic urn tie Jranitfetic- 
u mtnt." 



(7) Tim passage is put together from two places in Co. Litt^ a good deal 
transposed and altered in parts ; the words 4t estate of inheritance or for 
life" do not occur in the original, and I conceive that the fact of the land 
going to the executor, and not to the heir, shews that the estate can in no 
case be one of inheritance. 

N 4 
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tenant and not the heir; which is probably owing to this; 
that, being a security and remedy provided for personal debts 
due to the deceased, to which debts the executor is entitled, 
the law has therefore thus directed their succession ; as judg- 
ing it reasonable from a principle of natural equity, that the 
security and remedy should be vested in those to whom the 
debts, if recovered, would belong. For upon the same prin- 
ciple, if lands be devised to a man's executor, until out of 
their profits the debts due from the testator be discharged, 
this interest in the lands shall be a chattel interest, and on the 
death of such executor shall go to his executors k : because 
they, being liable to pay the original testator's debts, so far as 
his assets will extend, are in reason entitled to possess that 
fund out of which he has directed them to be paid. 

* Co. Iitt. 42. 
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CHAPTER THE ELEVENTH. 

of ESTATES in POSSESSION, 
REMAINDER, and REVERSION. 



TJITHERTO we have considered estates solely with regard 
to their duration, or the quantity of interest which the 
owners have therein. We are now to consider them in an- 
other view ; with regard to the time of their enjoyment, when 
the actual pernancy of the profits (that is, the taking, percep- 
tion, or receipt, of the rents and other advantages arising 
therefrom) begins. Estates, therefore, with respect to this 
consideration, may either be in possession, or in expectancy : 
and of expectancies there are two sorts ; one created by die 
act of the parties, called a remainder s the other by act of law, 
and called a reversion. 

I. Of estates in possession, (which are sometimes called 
estates executed, whereby a present interest passes to and 
resides in the tenant, not depending on any subsequent cir- 
cumstance or contingency, as in the case of estates executory,) 
there is little or nothing peculiar to be observed. All the 
estates we have hitherto spoken of are of this kind ; for, in 
laying down general rules, we usually apply them to such 
estates as are then actually in the tenant's possession. But 
the doctrine of estates in expectancy contains some of the 
nicest and most abstruse learning in the English law. These 
will, therefore, require a minute discussion, and demand some 
degree of attention. 

II. An estate then in remainder may be defined to be, an [ 164 ] 
estate limited to take effect and be enjoyed after another estate 
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is determined. {I ) As if a man seised in fee-simple granteth 
lands to A for twenty years, and, after the determination of 
the said term, then to B and his heirs for ever : here A is 
tenant for years, remainder to B in fee. In the first place an 
estate for years is created or carved out of the fee, and given 
to A ; and the residue or remainder of it is given to B. But 
both these interests are, in fact, only one estate j the present 
term of years and the remainder afterwards, when added 
together, being equal only to one estate in fee*, They are, 
indeed, different ptftf$ t but they constitute only one whole: 
they are carved out of one and the same inheritance : they 
are both created, and may both subsist, together; the one in 
possession, the other in expectancy. So if land be granted to 
A for twenty years, and after the determination of the said 
term to B for life; and after the determination of B's estate 
for life, it be Limited to C and his heirs for ever : this makes 
A tenant for years, with remainder to B for life, remainder 
over to C in fee. Now here the estate of inheritance under- 
goes a division into three portions ; there is first A's estate for 
years carved out of it ; and after that B's estate for life ; and 
then the whole that remains is limited to C and his heirs. 
And here also the first estate, and both the remainders, for 
life and in fee, are one estate only; being nothing but parts 
or portions of one entire inheritance : and if there were a 
hundred remainders, it would still be the same thing: upon 
a principle grounded in mathematical truth, that all the parts 
are equal, and no more than equal, to die whole. And hence 
also it is easy to collect, that no remainder can be limited 
after the grant of an estate in fee-simple b : because a fee-simple 

* Co. Uu, H:j. - Flft*d. 29. Vaugh. 26r. 

(1) That is determine*! according to the very nature and extent of in 
original limitation. Sometime*, in will* nnd conveyance* to use*, a MM* 
in* estate i* made to take effect in possession upon the happening of an 

event before* the natural determination of the prior estate ; as, for example, 
A, tenant for life, (.rovidcd that when (.' returns from Rome, the estate 
ahull thenceforth immediately 1h> to the «*c of B in ft*. In this case B'« 
ettiite it nut strictly a remainder, because, if it were, it would be the ns 
lidue only of the fee after A 1 * estate for life, whereas on the return of C 
during A\ life, it will take effect in destruction of thst estate. Estate* of 
ihi* kind arc called conditional limitation*, See Fearne's Con. Rem. 
pp.11, i: - il 
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is the highest and largest estate that a subject is capable of 
enjoying; and he that is tenant in fee hath in him the tctoflr 
of the ©stale : a remainder therefore, which is only a portion, 
or residuary parti of the estate, cannot be reserved after the 
whole is disposed of. A particular estate, with all the re- 
mainders expectant thereon, is only one fee-simple: as 4-0/. is [ 165 } 
part of 100/, and 60/. is the remainder of it : wherefore, after 
a fee-simple once vested, there can no more be a remaitHler 
limited thereon, than, after the whole 100/, is appropriated, 
them can be any residue subsisting. 

Thus much being premised, we shall be the better enabled 
to comprehend the rules that are laid down by law to be 
observed in the creation of remainders, and the reasons upon 
which those rules are founded. 

1. Akd, first, there must necessarily be some particular 
estate, precedent to the, estate in remainder c . As, an estate 
for years to A, remainder to B for life; or, an estate for life 
to A, remainder to B in toil. This precedent estate is called 
the particular estate, as being only a small part, or particuta, 
of the inheritance; the residue or remainder of which ib 
granted over to another. The necessity of creating this pre- 
ceding particular estate, in order to make a good remainder, 
arises i'rom this plain reason; that irmaindw is a relative ex- 
pression, and implies that some part of the thing is previously 
disposed of: for where the whole is conveyed at once, there 
cannot possibly exist a remainder ; but die interest granted, 
whatever it be, will be an estate in possession. 

An estate created to commence at a distant period of time, 
without any intervening estate, is therefore properly no re- 
mainder ; it is the whole of the gift, and not a residuary part. 
And such future estates can only be made of chattel interests, 
which were considered in the light of mere contracts by the 
a:Uient law*, to he executed either now or hereafter, as the 
contracting parties should agree ; but an estate of freehold 
must be created to commence immediately. For it is au 
antient rule of the common law, that an estate of freehold 



c Co. Lin.49. Plowd.35. 



* Raym. i ji. 





THE RIGHTS Book II. 

cannot be created to commence htfuturn ; but it ought to take 
effect presently either in possession or remainder e : because 
[ 1 66 ] at common law no freehold in lands could pass without livery 
of seisin ; which must operate either immediately, or not at 
all. It would therefore be contrail ictory, it' an estate, which 
is not to commence till hereafter, could be granted by a con- 
veyance which imports an immediate possession. Therefore, 
though a lease to A for seven j'ears, to commence from next 
Michaelmas, is good ; yet a conveyance to B of lands, to hold 
to him and his heirs for ever from the end of three years next 
ensuing, is void. So that when it is intended to grant an 
estate of freehold, whereof the enjoyment shall be deferred 
till a future time, it is necessary to create a previous particular 
estate, which may subsist till that period of time is completed; 
and for the grantor to deliver immediate possession of the 
land to the tenant of this particular estate, which is construed 
to be giving possession to him in remainder, since his estate 
and that of the particular tenant are one and the same estate 
in law. As, where one leases ft A for three years, with 
remainder to B in fee, and makes livery of seisin to A ; here 
by the livery the freehold is immediately created, and vested 
in B, during the continuance of A*s term of years. The 
whole estate passes at once from the grantor to the grantees, 
and the remainder-man is seized of his remainder at the same 
time that the termor is possessed of his term, The enjoyment 
of it must indeed lie deferred till hereafter ; but it is to all in- 
tents and purposes an estate commencing in pmesenti, though 
to be occupied and enjoy ed in futnro* 

As no remainder can be created without such a precedent 
particular estate, therefore the particular estate is said to mji- 
port the remainder. But a lease at will is Dot held to be such 
a particular estate as will support a remainder over'. For 
an estate at will is of a nature so slender and precarious, that 
it is not looked upon as a portion of the inheritance ; end a 
portion must first be taken out of it, in order to constitute a 
remainder. Besides, if it be a freehold remainder, livery of 
seisin must be given at the time of it's creation; and the 
entry of the grantor to do this determines the estate at will 

« S Rep. 94. f S R*p.T5. 
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in the very instant in which it is made * : or if the remainder 
be a chattel interest, though perhaps the deed of creation 
might operate as a future contract^ if the tenant for years be 
a party to it, yet it is void by way of remainder: for it is a 
separate independent contract, distinct from the precedent 
estate at will ; and every remainder must be part of one and 
the same estate, out of which the preceding particular estate 
is taken h . And hence it is generally true, that if the par- 
ticular estate is void in it's creation, or by any means is 
defeated afterwards, the remainder supported thereby shall 
be defeated also ' : as where the particular estate is an estate 
for the life of a person not in esse*; or an estate for life upon 
condition, on breach of which condition the grantor enters 
and avoids the estate 1 ; in either of these cases the remainder 
over is void. 

2. A second rule to be observed is this ; that the remainder 
must commence or pass out of the grantor at the time of the 
creation of the particular estate m . As, where there is an 
estate to A for life, with remainder to B in fee : here B's re- 
mainder in fee passes from the grantor at the same time that 
seisin is delivered to A of his life estate in possession. And 
it is this which induces the necessity at common law of livery 
of seisin being made on the particular estate, whenever a 
freehold remainder is created. For, if it be limited even on 
an estate for years, it is necessary that the lessee for years 
should have livery of seisin, in order to convey the freehold 
from and out of the grantor, otherwise the remainder is void n . 
Not that the livery is necessary to strengthen the estate for 
years ; but, as livery of the land is requisite to convey the 
freehold, and yet cannot be given to him in remainder without 
infringing the possession of the lessee for years, therefore the 
law allows such livery, made to the tenant of the particular 
estate, to relate and enure to him in remainder, as both are 
but one estate in law°. 



„ Dyer, 18. i l Jon.58. 

h Itaym.151. m Litt. §721. Fow<1.25. 

i Co. Litt. 298. " Litt. § 6w. 

k 2 Roll. Abr. 415. ° Co. Litt. 49. 
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3. A THiiD rule respecting remainders is this : that the 
remainder must vest in the grantee during the continuance of 
the particular estate, or^ instant i that it determines p . As, 
if A be tenant for life, remainder to B in tail ; here B's re- 
mainder is vested in him, at the creation of the particular 
i-ilate to A far lite : or if A and B be tenants for their joint 
lives, remainder to the survivor in fee ; here, though during 
their joint lives, the remainder is vested in neither, yet on the 
death of either of them, the remainder vests instantly in the 
survivor: wherefore both these are good remainders. But, 
if an estate be limited to A for life, remainder to the eldest 
son of B in tail, and A dies before B hath any son ; here the 
remainder will be void, for it did not vest in any one during 
the contiuuance, nor at the determination, of the particular 
estate ; and even supposing that B should afterwards have a 
son, he shall not take by this remainder ; for, as it did not 
vest at or before the end of the particular estate, it never can 
vest at all, but is gone for ever' 1 . And this depends upon the 
principle before laid down, that the precedent particular 
estate, and the remainder, are one estate in law ; they must, 
therefore, subsist and be in esse at one and the same instant of 
time, either during the continuance of the first estate, or at 
the very instant when that determines, so that no other estate 
can possibly come between them. For there can be no inter- 
vening estate between the particular estate, and the remainder 
supported thereby 1 : the tiling supported roust fall to the 
ground, if once it's support be severed from it. 

Il is upon these rules, but principally the last, that the 
doctrine of contingent remainders depends. For remainders 
are either vested or contingent, tested remainders (or remain- 
ders executed > whereby a present interest passes to the party, 
though to be enjoyed in ftduro) ore where the estate is 
invariably fixed, to remain to a determinate person, alter the 
[ 169 ] particular estate Is spent. As if A be tenant tor twenty years, 
remainder to B in lee; here B's is a vested remainder, which 
nothing can defeat or set aside. (2) 

» Plowd. *.?. 1 Rep,G«. r 3 Rep. 21. 

* I Rep, 138. 

(!/) The person entitled to n retted remiunder hiii an immediate fined 
Hgbt of future enjoyment, thnt is, an ettatc in pmctrttli, though it U only 

to 
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Contingent or executory remainders (whereby no present 
interest passes) are where the estate in remainder is limited 
to take effect, either to a dubious and uncertain person, or 
ujdgii a dubious and uncertain event ; so that the particular 
estate may chance to be determined, and the remainder never 
take effect 1 . (3) 

First, they may be limited to a dubious and uncertain 
person. As if A be tenant for life, with remainder to B's 
tMest son (then unborn) in tail ; this is a contingent remain* 
tier, for it is uncertain whether B will have a son or no ; but 
the instant that a son is born, the remainder is no longer 
contingent, but vested. Though, if A had died before the 
contingency happened, that is, before B's son was born, the 
remainder would have been absolutely gone ; for the particular 
estate was determined before the remainder could vest Nay, 
by the strict rule of law, if A were tenant for lite, remaiuder 
to his own eldest son in tail, and A died without issue born, 
but leaving his wife en$eint t or big with child, and after his 
death a posthumous son was born, this son could not take 
the laud by virtue of ibis remainder ; tor the particular estate 

1 3 Rep. 30. 




to take effect in possession and pernancy of the profits at a future period ; 
and luch an estate may be transferred, aliened, and charged much in the 
same manner us an estate in possession. Cruise Dig. tit. Remainder. cj.>.!», 

(3) Though undoubtedly it is a property of all contingent remainders, 
that it is uncertain whether they will ever take effect ; yet, it is not that 
uncertainty which constitutes a remainder contingent, because every vested 
remainder for life or in tail is, and must be, liable to the same uncertainty, 
as the remainder man may die, or die without issue before the deter- 
mination of the particular estate. The true criterion seems to be, whether 
there is a present capacity of taking effect in possession, if the particular 
estate were to determine; if there be, the remainder is vested, and not 
otherwise. Thus if there be a lease for life to A, and after the death of 
J. L>, remainder to B in tail, while J.D. lives, B's remainder is contingent, 
because if A were then to die, there would be no capacity of it's taking 
effect in possession; but if J.D. were to die, living A, B*s remainder 
would immediately become vested ; and yet if B were also to die without 
issue, living A, it would never actually take effect at all, Sec Fearne, 
Con. Rein. p. 2 16. 7th edit. 

The same rule applies to the estate so commonly created in settlements, 
of trustees to preserve contingent remainders; it is quite uncertain, and de- 
pends on a contingency, whether it will ever actually come into possession, 
yet it is a vested remainder. See p. 171. 
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determined before there was any person in esse* fa whom the 
remainder could vest '. But, to remedy this hardship, it is 
enacted by statute 10 & J I W.I II. c. 16. that posthumous 
children shall be capable of taking in remainder, in the same 
manner as if they had been born in their father's lifetime : 
that is, the remainder is allowed to vest in them, while yet in 
their mother's womb". (4) 

This species of contingent remainders to a person not in 
being must however be limited to some one, that may by 
common possibility, or jmtentia propinqua, be in esse at or 
before the particular estate determines w . As if an estate be 
made to A for life, remainder to the heirs of B; now, if A 
dies before B, the remainder is at an end ; for during B's life 
he has no heir, nemo est kaeres viventis .- but if B dies first, 
the remainder then immediately vests in his heir, who will be 
fiit it led to the land on the death of A. This is a good con- 
tingent remainder, for the possibility of B*s dying before A is 
potenim ptvptnqtug, and therefore allowed in law * But a 
remainder to the right heirs of B (if there be no such person 
as B in tsse, is void *. For here there must two contingencies 



' Sulk. 227. 4 Mud. 2B2. 

■ Sec Vol.1, p. 130. 

■ a EUp, 51. 



* Co, LiU. 373. 
r Hob, 33, 



(4) The ense of Reeve v. Long, which is that referred to in the text, 
arose on t will, «nd in the argument for the posthumous son, it was not 
contended tluit he could take, if his estate was a contingent remainder, 
but that it w«s an executory devise, to which the rule tliil not apply, (see 
post, p. 173)- The statute I on account of the dissatisfaction of 

the judges with the decision of the house of lords in his favour, a decision 
grounded rather on the hardship of the case tlmn on legal principle-*. The 
statute merely speak* of marriage, or other settlements, and is silent as to 
wills; whether the lords thought that their decision had settled the law 
as to wills, and therefore that it wis unnecessary, or whether the word was 
omitted from delicacy, lis the insertion of it would have implied that their 
previous judgment was wrong ; it is understood, however, that wills are 
included in it, or governed by the same rule. The words of the statute 
being thai the posthumous child small take "in the same manner" as 
if born in the lite-time of the parent, he is entitled Uj the intcrmcuiittc 
profit* Irmii the death of the parent; whereas where the birth of a 
posthnmomi dbild devests an estute which ha* defended on an heir at 
law, and such child takes by descent, the intermediate heir retains the 
profits 
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happen : first, that such a person as B shall lie born ; and, 
secondly, that he shall also die during the continuance of the 
particular estate; which make it jxttmtia remo l ilrf ma% H most 
improbable possibility. (5) A remainder to I man's eldest 
son, who hath none (we have seen) is good, for by common 
possibility he may have one ; but if it be limited in particular 
to his sou John* or Richard, it is bad, if he have no sou of 
that name ; for it is too remote a possibility that he should 
not only have a son, but a son of a particular name *. A 
limitation of a remainder to a bastard before it is bom, is not 
good*: for though the law allows the possibility of having 
bastards, it presumes it to he • very remote and improbable 
contingency. Thus may a remainder be contingent, on account 
of the uncertainty of the person who is to take it. 



A remainder may also be contingent, where the person 
to whom it is limited is fixed and certain, but the civnt upon 
which it is to take effect is vague and uncertain. As, where 
land is given to A tor life, and in case B survives him, then 
with remainder to B in tee : here B is a certain person, but 
the remainder to him is a contingent remainder, depending 
upon a dubious evetit, the uncertainty of his surviving A- 
During the joint lives of A and B it is contingent ; and if B 
dies first, it never can vest in his heirs, but is for ever gone: 
but if A dies first, the remainder to B becomes vested. 



Contingent remainders of either kind, if they amount to [ 171 ] 
a freehold, cannot be limited on an estate for years, or any 



2 Rep. 51. 



* Cro. Eli*. 509. 



(5) It is not merely there being two contingencies to happen, or 
what Lord Coke calls a potAthility on a possibility* in order to the vesting 
of the estate, which will make the possibility too remote, but there must 
be some legal improbability in the contingencies. Mr, Butler mentions a 
case, SoHHedgn v, Ztom/, 2 Ve*.jun,357., where limitations of a money 
fund were held valid, and yet to entitle one of the objects to take under it, 
1st. The husband and wife must have hud a child ; 2d. That child must 
have had a child ; 3d. The last-mentioned child must have been alive at 
the decease of the survivor of his grandfather and grandmother; 4th. If a 
boy he must have attained twenty one, if n qirl thtit age, or nAttrrSM 
Fearne, Con. Rem, 1 5 1 ,, n. c, 7th Ed. 
vol, II, O 
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oilier particular estate, Jess than a freehold Thus if land lie 
granted to A for ten years, with remainder in fee to the Tight 
heirs of B„ this remainder is void b ; but if granted to A for 
life, with a like remainder, it is good. For, unless the free- 
hold passes out of the grantor at the time when the remainder 
is created, such freehold remainder is void : tt cannot pass 
out of him, without vesting somewhere; and in the case of a 
contingent remainder it must vest in the particular tenant, 
else it can vest no where ; unless, therefore, the estate of mjcIl 
particular tenant be of a freehold nature, the freehold cannot 
vest in him, and, consequently, die remainder is void. (6) 

Contingent remainders may be defeated) by destroying or 
determining the particular estate upon which they depend, 
before die contingency happens whereby they become 
vested r . (7) Therefore when there is tenant for lite, with 
divers remainders in contingency, he may, not only by his 
death, but by alienation, surrender, or other methods, destroy 
and determine his own life-estate before any of those re- 
mainders vest; the consequence of which is, diat he utterly 
defeats them all. As, if Uiere he tenant for life, with re- 
mainder to his eldest son unborn in tail, and the tenant for life, 
lie fore any son is born, surrenders his life-estate, he by that 
means defeats the remainder in tail to his son : for his son 
not being in esse, when the particular estate determined, the 

• i Ilcp. 1901 * Hid, 66. 13*. 

(6) But although every contingent freehold remainder muft be mip- 
portcd by a preceding freehold, it it not necessary that #uch preceding 
estate continue in the actual icititt of its rightful tenant; it h sufficient if 
there subsists a right of entry to such preceding estate, at the time tine re- 
mainder ib oid d vest. As if A he tenant for life, with n contingent re- 
mainder over, and be disseise*! , the right of en try t while it remains in 
him, will support the contingent remainders; but if the disseisor should 
die, and the property should descend on his heir at law during the life of 
A, A would lose Ins right of entry, and have only a right of action, which 
would not be enough to support the contingent remainder* ; for in that 
case it is a question whether the particular estate, on which the remainders 
depend, subsists or not, another estate being protected by the law till that 
question is decided. Frame, Com Rem, p. ass., 7th e*l. 

(:> Indeed any alteration in the preceding estate, which changes its 
quantity, i. r. its limited duration, will defeat the contingent remainder. 
Fe*rm* t Con.Rcm, p. 337., Ttbed. 
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remainder could not then vest ; and, as it could not vest then, 
by the rules before laid down, it never can vest nt all. In 
these cases, therefore, il is necessary to have trustees appointed 
to preserve the contingent remainders; hi whom then is 
vested an estate in remainder for the life of the teaant for life, 
to commence when his estate determines. If, therefore, his 
estate for life determines otherwise than by his death, the 
estate of the trustees, for the residue of his natural life, will 
then lake effect, and become a particular estate in possession, [ 1 72 ] 
sufficient to support the remainders depending in contingency. 
This method is said to have been invented by sir Orlando 
Bridgman, sir Geoffrey Palmer, and other eminent counsel, 
who betook themselves to conveyancing during the time of 
the civil wars; in order thereby to secure in family settle- 
ments a provision for the future children of an intended 
marriage, who before were usually left at the mercy of the 
particular tenant for life d : and when, after the Restoration, 
those gentlemen came to fill the first offices of the law, they 
supported this invention within reasonable and proper bounds, 
and introduced it into general use. 

Thus the student will observe how much nicety is required 
in creating and securing a remainder ; and I trust he will* 
in some measure, see the general reasons upon which this 
nicety is founded. It were endless to attempt to enter upon 
the particular subtleties and refinements, into which this 
doctrine, by the variety of cases which have occurred in the 
course of many centuries, has been spun out and subdivided : 
neither are they consonant to the design of these elementary 
disquisitions* I must not however omit, that in devises by 
last will and testament, (which, being often drawn up when 
die party is ittops cottsilii^ are always more favoured in con- 
struction than formal deeds, which are presumed to be made 
with great caution, fore-thought, and advice,} in these de- 
vises, I say, remainders may be created in some measure 
contrary to the rules before laid down : though our lawyers 
will not allow such dispositions to be strictly remainders; 
but call them by another name, that of executory deviscs t or 
devises hereafter to be executed. 



Si* Moor, 486. 2 Roll. A bt, 797. pi. la. 2 Sid. 159. '2 Chan, Hep, I TO, 
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An executory devise of lands is such a disposition of them 
by will, that thereby no estate vests at the death of the devisor, 
but only on some future contingency, (8) It differs from a 
remainder in three very material points : 1 . That it needs not 
any particular estate to support it. 2. That by it a fee-simple, 
or other less estate, may be limited after a fee-simple. 3. That 
by this means a remainder may be limited of a chattel interest, 
after a particular estate for life created in the same. 

1. The first case happens when a man devises a future* 
estate to arise upon a contingency ; and. till that contingency 
happens, does not dispose of the fee-simple, but leaves it la 
descend to his heir at law. As if one devises land to a feme- 
sole and her heirs, upon her day of marriage: here is, in effect, 
a contingent remainder, without any particular estate" to sup- 
port it ; a freehold commencing in fttfwo. This limitation, 
though it would be void in a deed, yet is good in n will, by 
way of executor)' devise *, For, since by a devise a freehold 
may pass without corporal tradition or livery of seisin, (as it 
must do, if it passes at aU,) therefore it may commence 
in fttturo j because the principal reason why it cannot com- 
mence in jiitttm in other cases, is tin iit-ccssiiy of actual 
seisin, which always operates in prrwsenti. And, since it 
may thus commence in futttro, there is no need of a parti- 
cular estate to support it; the only use of which is to make 
the remainder, by it's unity with the particular estate, a pre- 
sent interest. And hence also it follows, that such an execu- 
tory devise, not being a present interest, cannot lie horred by 
a recovery, suffered before it commences. f 

2. By executory devise, a fee, or other less estate, may In- 
limited after a fee. And this happens where a devisor dc- 

1 I Sid, 15S. r Cro, J«. 593. 

(8) Mr. Fenrnc observes upon the inaccuracy of a similar definition to 
this, that it it capable of comprehending more than the thing defined, for 
a contingent remainder created by will would exactly aiuwcr to it. He 
defines an executory devise thus — a Such u limitation of u future estate 
«>r interest in lands or chattels (though in the case of chattels personal it is 
mure properly an executory bequest) as the law admit? in the case of a wlil t 
though contrary to the rules of limitation in conveyance* at common law*" 
Con. Reni.lSG. TthEd. 
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vises his whole estate in fee, but limits a remainder thereon 
to commence on a future contingency. As if a man devises 
land to A and his heirs; but, if he dies before the age of 
iwenty-one, then to B and his heirs; this remainder, though 
void in a deed, is good by way of executory devise 6 . But, 
in both these species of executory devises, the contingencies 
ought to be such as may happen within a reasonable time; as 
within one or more life or lives in being, or within a mode- 
rate term of years, for courts of justice will not indulge even C 
wills, so as to create a perpetuitv* which the law abhors h ; 
because by perpetuities, (or the settlement of an interest, 
which shall go in the succession prescribed, without any power 
of alienation ',) estates are made incapable of answering those 
ends of social commerce, and providing tor the sudden con- 
tingencies of private life, for which property was at first 
established. The utmost length that has been hitherto al- 
lowed for the contingency of an executory devise of either 
kind to happen in, is that of a life or lives in being, and one- 
iind-twt nty years afterwards. As when lands' are devised to 
such unborn son of a feme-covert, us shall first attain the age 
of twenty-one, and his heirs ; the utmost length of time that 
can happen before the estate can vest, is die lile of the mo- 
ther and the subsequent infancy of her son ; atid this hath 
been decreed to lie a good executory devise k , (9) 



17+ ] 



3. By executory devise a term of years may be given to 
one man tor his life, and afterwards limited over in remainder 
Ut another, which could not be done by deed j for by law 



■ J Mud. 280. 
" 12 Mod. S ST. 



1 Van. 16*. 



Salk.-J29. 
Fort. 232. 



(a) This \i not a period arbitrarily fixed ; but a* an executory devise b 

only an indulgence shewn to testators, who have Jailed in the formal ere- 
ation ft? that e*tatc, (a contingent remainder,) which they lawfully might 
have, created,, the courts of law will not sutler if to exceed the limitations 
of a rrnnmoii'law conveyance. Now in marriage settlements an estate 
may be linritetfto the fir*t and olhtr sons of the marriage in tail, which 
only renders it unalienable, m bet, for a life or lives in being, twenty-ooe 
years afterwards, and the fraction of another year allowed for the period 
of gestation. This, therefore, is the limit of time, within which an exe- 
cutory tie vise to be good must happen ; and the fraction of a year for 
gestation is T in fact, hardly an addition, as the infant en ventre ta mere, is 
in law a life in being, tice Long v. BiaHtilt, 1 T.R. lofc 
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the first grant of it, to a man for life, was a total disposition 
of the whole term ; a life-estate being esteemed of a higher 
and larger nature than any term of years \ And, at first, 
the courts were tender, even in die ease of a will, of re- 
straining the devisee for life from aliening the term ; but only 
held, that in case lie died without exerting that act of owner- 
ship, the remainder over should then take place w : for the 
restraint of the power of alienation, especially in very long 
terms, was introducing a species of perpetuity. But, soon 
afterwards, it was held % that the devisee for life hath no 
power of aliening the term, so as to bar the remainder- 
man (10): yet, in order to prevent the danger of perpetuities, 
it was settled *, that though such remainders may be limited 
to as many persons successively as the devisor thinks proper, 
75 2 y et t^y roust all be in esst* during the life of the first devisee; 
for then all the candles are lighted and arc consuming to- 
gether, and the ultimate remainder is in reality only to that 
remainder-man who happens to survive the rest : and it was 
also settled, that such remainder may not be limited to take 
effect, unless upon such contingency as must happen (if at all) 
during the life of the first devisee p . (1 1 ) 



' S Hop. 95. * J Sid- 451. 

* Brw. tit.challtkt, S3, Dv«, M. » Ski mi. Ml. 

" Dyer, 358. 8 Rep. 96. 



3 P, Wins. £56. 



(10) The same rule prevails in equity as to executory bequests of purMHi.il 
chattels, and that equally, whether the form of the bequest give* the tiling 
itself to the Jim legatee, or only the use of the thing. Fcaroe, Con. Hem. 
pp. 101.404.405., 7th ed. 

(11) Peter Thelusson, Esq,, an eminent merchant, devised the bulk of an 
immense property to trustees, for the purpose of accumulation during the 
lives of three tons, and of nil their sons who should be living at the time 
of his death, or be born in due time afterwards, and during the life of the 
survivor of them. [7pm the death of this lost, the fund is directed to be 
divided into three shares, one to the eldest mole lineal descendant of each 
of hi* three sons; upon the failure of such a descendant, the share to go to 
the descendants of the other sons ; and, upon failure of all such descendant*, 
the whole to go to the sinking fund. When he died, he had three MM 
living, who hod four sons living, and two twin-sons were born soon after. 
Upon calculation it appeared that at the death of the survivor of these 
nine, the fund would prubably exceed nineteen million*; and upon the 
supposition of only One person to take, and a minority of ten years, thai 
it would exceed thirty-two millions. It is evident that this cutrwrduiary 

will 
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Thus much for nidi estates in expectancy, as are created 
by the express words of the parties themselves ; the most in- 
tricate title in the law. There is yet another species, which 
is created by the act and operation of the law itself, and this 
is called a reversion. 



III. An estate in reversion is the residue of an estate left in 
the grantor, to commence in possession after the determination 
of some particular estate granted out by him \ Sir Edward 
Coke r describes a reversion to be the returning of land to the 
grantor or his heirs after the grant is over. As, if there be 
a gift in tailj the reversion of the fee is without any special 
reservation, vested in the donor by act of law : and so also 
the reversion, after an estate for life, years, or at will, con- 
tinues in the lessor. For the fee-simple of all lands must 
abide somewhere; and if he, who was before possessed of 
the whole, carves out of it any smaller estate, and grants it 
away, whatever is not so granted remains in him. A re- 
version is never, therefore, created by deed or writing, but 
arises from construction of law ; a remainder can never be 



i CihLitt. 2S, 



' 1 Inst, 142. 



will was strictly within the limits laid down in the text; and it was ac- 
cordingly sustained both in the court of chancery and in the house of lords. 
See 4 Ves.jun. 327., 1 1 Ves. jun. 112., I New Rep. 357, 

This will, however, occasioned the passing of the 39 St 40 G, III. CDS., 
by which are prohibited any settlements of property, real or personal, for 
entire or partial accumulation for any longer term than the life of the 
settler, the period of twenty-one years from his death, the minority of any 
person or persons living, or e tt ventre ia mere at the time of hi* death, or 
the minority of any persona who would be beneficially entitled to the pro- 
fits under the settlement, if of full age. Any direction to accumulate be- 
yond td is, except for the purpose of paying debts, raising portions for 
children, or in case of the produce of timber, is declared void, and the 
profits are directed to be paid to such person as would have been enti- 
tled, if there were no such direction. In moving the judgment of the lords 
in Thelusson's case, Lord Eldon Ch. said of this act, which had passed 
lietwccn the decisions of the original case and the appeal, " That act was 
rather a matter of surprize upon me, and, perhaps, it is not one of the 
wisest legislative measures. But it must be remembered, that it expressly 
altera what it takes to have been the former law, and confines the power 
of accumulation to twenty-one years \ hut tf your lordships were to exer- 
cise the power of accumulation in all the cases allowed by the act, the 
accumulation would be enormous." I N.R. J97. 
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limited, unios by either deed or devise. But both are 
quatly transferrabte, when actually vested, being both estates 
t pracsenii, though taking effect in jut mo. 

Thi doctrine of reversions is plainly derived from the 
feodnl const itnttun. For when a teud was granted to a man 
lor lite, ot to him ami his issue male, rendering either rent 
or other services; then, on Jus death or the failure of issue 
male, the lend was determined, and resulted hack to the lord 
[ 176 ] or proprietor, to be again disposed of at his pleasure. And 
hence the umiu\ imidattx to reversions ure said to be fe atiy 
and rent. When no rent is reserved on the particular estate, 
fealty however results of course, as an incident quite insepar- 
able, and may he demanded as a badge of tenure, or ac- 
knowledgment of superiority ; being frequently the only 
evidence that the lauds are holdett at alt. Where rent is re- 
served, it is also incident, though not inseparably so, to tin 
reversion \ The rent may he granted away, reserving the 
reversion ; and the reversion amy he granted away, reserving 
the rent ; by aperiut words ; but by a general grant of the re- 
version, the rent will pass with it, as incident thereunto; 
though by the grant of the rent generally the reversion will 
not pass. The incident passes by the grant of the principal, 
but not f eotaxrtD: for the maxim of law is, ** arcessmium mm 
** duetto scd si quit to, MM jmnrijHdf V* 

Thesl incidental rights of llu reversioner mat the re- 
spective modes of descent, in which remainders very frequently 
differ from reversions, have occasioned the law to be careful 
irt distinguishing the one from the other, however inaccu- 
rately the parties themselves may deseril>e them. For if 
One, seised of a paternal estate in tee, makes a lease for life, 
with remainder to himself and his heirs, this is properly a 
mere reversion u , to which rent and fealty shall be incident 

nil which shall only descend to the heirs of his father's 

blond, and not to his heirs general, as a remainder limited lo 

him by a third person would have done * : for it is the old 

• * which was originally in him, ami never yet was out of 






•i U-v. ■ 
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him. And so likewise, if a man grants a lease for life to A, 
reserving rent, with reversion to B and his heirs, B hath a 
remainder descendible to his heirs general, and not a reversion 
to which the rent is incident ; but the grantor shall be en- 
titled to the rent, during the continuance of A's estate *. 

In order to assist such persons as have any estate in re- [ 177 ] 
mainder, reversion, or expectancy, after the death of others, 
against fraudulent concealments of their deaths, it is enacted 
by the statute 6 Ann. c. 18. that all persons on whose lives 
any lands or tenements are holden, shall (upon application to 
the court of chancery, and order made thereupon) once in 
every year, if required, be produced to the court, or if s com- 
missioners ; or, upon neglect or refusal, they shall be taken 
to be actually dead, and the person entitled to such expectant 
estate may enter upon and hold the lands and tenements, till 
the party shall appear to be living. 

Before we conclude the doctrine of remainders and rer 
versions, it may be proper to Observe, that whenever a greater 
estate and a less coincide and meet in one and the same 
person, without any intermediate estate y , the less is imirie* 
diately annihilated; or, in the law phrase, is said to be 
merged, that is, sunk or drowned in the greater. Thus, if 
there be tenant for years, and the reversion in fee-simple de- 
scends to or is purchased by him, the term of years is merged 
in the inheritance, and shall never exist any more. But they 
must come to one and the same person in one and the same 
right ; else, if the freehold be in his own right, and he has a 
term in right of another {en auter droit), there is no merger. 
Therefore, if tenant for years dies, and makes him who hath 
the reversion in fee his executor, whereby the term of years 
vests also in him, the term shall not merge ; for he hath the 
fee in his own right, and the term of years in the right of 
the testator, and subject to his debts and legacies. So also, 
if he who hath the reversion in fee marries the tenant for 
years, there is no merger; for he hath the inheritance in his 
own right, the lease in the right of his wife *. An estate-tail 

x I And. S3. « Plow. 118. Cro.Jac.S75. Co.LtU. 

:J Lev. 437. 338. 
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is an exception to this rule : for a man may have in his own 
right both an estate tail and a reversion in fee; and the estate- 
tail* though a less estate, shall not merge in the fee*. For 
estates-tail are protected and preserved from merger by the 
operation and construction, t hough not by the express words, 
of the statute de donis : which operation and construction 
have probably arisen upon this consideration ; that, in the 
common cases of merger of estates for life or years by uniting 
with the inheritance, the particular tenant hath the sole inte- 
rest in them, and hath full power at any time to defeat, de- 
stroy, or surrender them to him that hath the reversion ; 
therefore, when such an estate unites with the reversion in 
fee, the law considers it in the light of a virtual surrender of 
the inferior estate b . But, in an estate-tail, the case is other- 
wise : the tenant for a long time had no power at all over it, 
so as to bar or to destroy it, and now can only do it by certain 
special modes, by a fine, a recovery, and the like * ; it would 
therefore have been strangely improvident to have permitted 
the tenant in tail, by purchasing the reversion in fee, to merge 
his particular estate, and defeat the inheritance of his issue ; 
and hence it has become a maxim, that a tenancy in tail, 
which cannot be surrendered, cannot also be merged in the 
fee. 



• 3 B*p. 61. 8 Rep. 74. 
b Cro. Elix. 302, 
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CHAPTER THE TWELFTH. 



of ESTATES in SEVERALTY, JOINT- 
TENANCY, COPARCENARY, and 
COMMON. 



W^E come now to treat of estates, with respect to the 
number and connexions of their owners, the tenants 
who occupy and hold them. And, considered in this view, 
estates of any quantity or length of duration, and whether 
they be in actual possession or expectancy, may be held in 
four different ways ; in severalty, in joint-tenancy, in copar- 
cenary, and in common. (1) 

I. He that holds lands or tenements in severalty, or is sole 
tenant thereof, is he that holds them in his own right only, 
without any other person being joined or connected with him 
in point of interest, during his estate therein. This is the 
most common and usual way of holding an estate ; and, there- 
fore, we may make the same observations here that we did 
upon estates in possession, as contradistinguished from those 
in expectancy, in the preceding chapter: that there is little or 
nothing peculiar to be remarked concerning it, since all 
estates are supposed to be of this sort, unless where they are 
expressly declared to be otherwise ; and that in laying down 
general rules and doctrines, we usually apply them to such 
estates as are held in severalty. I shall therefore proceed to 
consider the other three species of estates, in which there are 
always a plurality of tenants. 



(l)Thif it not true w to coparcenary, tee pott, p. 188. 
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II. An t^lale \\\ joint -tenancy is where hinds or tenements 
are granted to two or more persons, to hold in fee-siiuple, 
footing for life, for years, or at will. In consequence of 
[ 180 J su ch grants an estate is called an estate in joint-tenancy *, and 
sometimes an estate in joifthPt, which word as well as the 
other signifies an union or conjunction of interest; though in 
common speech the term Jointure is now usually confined to 
that joint estate, which by virtue of the statute 27 Hen. VIII. 
c.tO, is frequently vested in the husband and wife before 
marriage, as a full satisfaction and bar of the woman's dower b . 

In unfolding this title, and the two remaining ones, in the 
present chapter, ire will first inquire how these estates may 
be created , next, their juajmiics and respective incidents; 
and lastly, bow they may be severed or destroyed. 



I . The oration of an estate in joint-tenancy depends on 
the wording of the deed or devise, by which the tenants 
claim title; for tins estate can only arise by purchase or 
grant, that is, by the act of the parties, and never by the 
mere act of law. Now, if an estate be given to a plurality 
of persons, without adding any restrictive, exclusive, or ex- 
planatory words, as if an estate l>e granted to A and B and 
their heirs, this makes them immediately joint-tenants in fee 
of the lands- For the law interprets the grant so as to make 
all parts of it take effect, which can only be done by creating 
an equal estate in them both. As therefore the grantor has 
thus united their names, the law fgtveu ilum a thorough 
union in all other respects. (2) For, 






2. T*he properties of a joint estate are derived from it's 
unity, which is fourfold ; ihe unity of fattrnt, the unity of 
nth , the unity of timi\ and the unity of jxtssessim : or, in 



Liu. 



Seepage 1ST. 



(i>) A Rtunt lo two or more without rest/ictiv*, exclusive, or explanatory 

\vm.U, will not create a joint estate, if cither the grantees are unable to 
tit*, i>r the thing granted is not of a nature to be holden, according to the 
proper! ic* after mentioned in the text. Thus, ;i grant to two corporation* 
will make them tenants in common, or a grant of a ewotly to two men i* 
a grant of one u> tMfc Sec Liu. s.^p*. Co. Litt. I SO. «. 
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other words, joint-tenants have one and the same interest, 
accruing by one and the same conveyance, commencing at 
one and the same time, and held by one and the same un- 
divided possession. 

First, they must have one and the same interest. One 
joint-tenant cannot be entitled to one period of duration or 
quantity of interest in lands, and the ether to a different; 
one cannot' be tenant for life, and the other for years; one [ J81 ] 
cannot be tenant in fee, anil the other in tail c , But if land 
be limited to A and B for their lives, this makes them joint- 
tenants of the freehold ; if to A and B and their heirs, ii makes 
them joint-tenants of the., inheritance*. If land be granted to A 
and B for their lives, and to the heirs of A ; here A and B 
are joint-tenants of the freehold during their respective lives, 
and A has the remainder of the fee in severalty : or if land be 
given to A and B, and the heirs of the body of A ; here both 
have a joint estate for life, and A hath a several remainder in 
tail*. Secondly, joint tenants must also have an unity of 
title .- their estate must be created by one and the same act, 
whether legal or illegal ; as by one and the same grant, or 
by one and the same disseisin r » Joint-tenancy cannot arise 
by descent or act of law ; but merely by purchase, or acqui- 
sition by the act of the party: and, unless that act be one and 
the same, the two tenants would have different titles ; and il' 
they had different titles, one might prove good and the other 
bad, which would absolutely destroy the jointure. Thirdly, 
there must also be an unity of time: their estates must be 
vested at one and the same period, as well as by one and 
the same title. As in case of a present estate made to A 
and B ; or a remainder in fee to A and B after a particular 
estate; in either case A and B are joint-tenants of this 
present estate, or this vested remainder. But if, after a 
lease for life, the remainder be limited to the heirs of A ami 
B; and during the continuance of the particular estate A 
dies, which vests the remainder of one moiety in his heir ; 
and then B dies, whereby die other moiety becomes vested 
in the heir of B ; now A*s heir and B's heir are not joint- 
tenants of this remainder, but tenants in common ; for one 



Co. Litt. ias. 

Lilt. I 277. 



Litt, ( 283. 
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moiety vested at one time, and the other moiety vested at 
another f < Yet where a feoffment was made to the use of a 
man, and such wife as he should afterwards marry, for term 
of their lives, and he afterwards married ; in this case it seems 
to have been held that the husband and wife had a joint- 
estate, though vested at different times * : because the ttse of 
the wife's estate was in abeyance and dormant till the inter- 
marriage ; an J, being then awakened, had relation hack, anil 
took effect from the original time of creation. (3) Lastly, in 
joint-tenancy there must be an unity of possessiott. Joint- 
tenants are said to be seised per my et per tout, by the half or 
moiety, and by all ; that is, they each of them have the 
entire possession, as well of every pared as of the whole ". 
They have not, one of diem a seisin of one half or moiety, 
and the other of the other moiety ; neither can one be exclu- 
sively seised of one acre, and his companion of another ; but 
each has an undivided moiety of the whole, and not the whole 
of an undivided moiety'. And, therefore, if an estate in fee 
be given to a man and his wife, they are neither properly 
joint-tenants nor tenants in common : for husband and wile 
being considered as one person in law, they cannot take the 
estate by moieties, but both are seised of the entirety, per 
tout) et iion per my < the consequence of which is, diat neither 
the husband nor the wife can dispose of any part without the 
assent of die other, but the whole must remain to the sur- 
vivor ", (4) 



' Co, I. in. 168. 

■ Dyer, 310. 1 Hep, 101, 

•* Lilt- §288. 5 Hep, 10. 

' Quiiibet tainm tmrt H nihil ttnrl , 



scilicet, totum in c&inniuni, et mM*7«- 
ratimperte. Bract, f.5. 1r.5, c.2G. 

k Lilt, §665, Co. LUL 187. B to. 
Abr. t, chi til lita, 8. 3 Vt-lti, ISO. 
2 Ler. 39, 



{3) Mr, Hargrove, in a note on this ewe, which is "hw e'tcd in Co.LitL 

IBS,, assigns the reason for the difference, that in the case of the use, thi< 
estate b vested and settled in the feoffee*, till the future use conies in 
c«r , This reason is itself founded on n principle, which will make it in- 
telligible, and serve to reconcile cases apparently at variance with each 
other ; that it is not so much a vesting at the same time, as a joint claim 
nadll the snine conveyance, which will make a joint estate. See Earl of 
Sutiex v. Tempic, l La. Ray, 511. Hattertty v. Jacttott, -2 Str. 1172. Fearne, 
dm. Item, p. sis., 7th ed, 
(4) And for the same reason, H if sv joynt estate be made of laud lo a 

h (inland 
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Upon these principles, of a thorough and intimate union 
of interest and possession, depend many other consequences 
and incidents to the joint-tenant's estate. If two joint-tenants 
let a verbal lease of their land, reserving rent to be paid to 
one of them, it shall enure to both, in respect of the joint- 
reversion '. If their lessee surrenders his lease to one of 
them, it shall also enure to both, because of the privity, 
or relation of their estate" 1 . On the same reason, livery 
of seisin, made to one joint-tenant, shall enure to both of 
them ■ ; and the entry, or re-entry, of one joint-tenant is as 
effectual in law as if it were the act of both °. In all actions 
also relating to their joint-estate, one joint-tenant cannot sue 
or be sued without joining the other p , But if two or more 
joint-tenants be seised of an advowson, and they present [ l8 3 ] 
different clerks, the bishop may refuse to admit either: be- 
cause neither joint-tenant hath a several right of patronage, 
but each is seised of the whole j and, if they do not both 
agree within six months, the right of presentation shall lapse. 
But the ordinary may, if he pleases, admit a clerk presented 
by either, for the good of the church, that divine service may 
be regularly performed ; which is no more than he otherwise 
would he entitled to do, in case their disagreement continued, 
so as to incur a lapse : and, if the clerk of one joint-tenant 
be so admitted, this shall keep up the title in both of them ; 
in respect of the privity and union of their estate <<. Upon 
the same ground it is held, that one joint-tenant cannot have 
an action against another for trespass, in respect of his land r ; 
for each has an equal right to enter on any part of it. But 
one joint-tenant is not capable by himself to do any act, 
which may tend to defeat or injure die estate of the other ; 
as to Jet leases, or to grant copyholds ■ : and, if any waste be 
done, which tends to the destruction of the inheritance, one 
joint-tenant may have an action of waste against the other, by 



1 Co. Litt.9H, 
m Ibid. 192. 
8 Ibid. 49. 
° Ibid. 319-364. 



p Co. LiU, 195. 

* 3 Leon. 262. 

* I T.e.m. 234. 



husband and wife, and to a third person, in thi* case the husband and wife 
have in law in their right but the moity, and the third person shall have at> 
much as the husband and wife, viz. the other nioity." Litt. &.291. 
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coitstruction of the statute Westm.2. c.22. t So too* though 
at common law no action of account lay for one joint-tenant 
against another, unless he had constituted him his bailitT o>- 
receiver u , yet now by the statute 4- Ann. c.16. joint-tenant* 
may have actions of account against each other, for receiving 
more than their due share of the profits of the tenements held 
in joint-tenancy. 



From the same principle also arises the remaining grand 
incident of joint-estates : ok the doctrine of survixwsJiip i by 
winch when two or more persons are seised of a joint-estate, 
of inheritance, for their own lives* at jam outer r/r, or are 
jointly possessed of any chattel-interest, the entire tenancy 
upon the decease of any of them remains to the survivors, 
and at length to the last survivor; and he shall he entitled 
to the whole estate, whatever it be, whether an inheritance or 
[ 184 J a common freehold only, or even a less estate*, Tim is the 
natural and regular consequence of the union and entirety ot' 
their interest The interest of two joint-tenants is not only 
equal or similar, but also is one and the same. One has not 
originally a distinct moiety from the other ; but, if by any 
subsequent act (as by alienation or forfeiture of either) the 
interest becomes separate and distinct, the joint-tenancy in- 
stantly ceases. But, while it continues, each of two joint- 
tenants has a concurrent interest in the whole ; and, therefore, 
on the death of his companion, the sole interest in the whole 
remains to the survivor. For the interest which the survivor 
originally had is clearly not devested by the death of his 
companion ; and no other person can now claim to have a 
;<iin/ estate with him, for no one can now have an interest in 
the whole, accruing by the same title, and taking effect at the 
same time with his. own; neither can anyone claim a aQMTftfo 
interest in any part of the tenements ; for that would be to 
deprive the survivor of the right which he has in all, and 
every part. As, therefore, the survivor's original interest in 
the whole still remains ; and as no one can now be admitted, 
either jointly or severally, to any share with him therein ; it 
follows, that his own interest must now be entire and several, 




• a in* 403, 

u Co, Lit!. *». 
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and that he shall alone lx j entitled to the whole estate (what- 
ever it be) that was created by the original granL 

This right of survivorship is called by our antient authors* 
the jus accrescendij because the right upon the death of one 
joint-tenant accumulates and increases to the survivors: or, 
as they themselves express it* " jmrs ilia communis accrescit 
" superstitious, de persona in personam, usque ad id 't imam sw- 
" per st item" And this jus accrescendi ought to be mutual; 
which I apprehend to be one reason why neither the king y 
nor any corporation % can be a joint-tenant with a private 
person. For here is no mutuality ; the private person has 
not even the remotest chance of being seised of the entirety, 
by benefit of survivorship ; for the king and the corporation 
can never die- (5) 

3, We are, lastly, to inquire how an estate in joint-tenancy [ 1 85 ] 
may be severed and destroyed. And this may be done by 
destroying any of its constituent unities. 1. That of time, 
which respects only the original commencement of the joint- 
estate, cannot indeed (being now past) be affected by any 
subsequent transactions. But, 2. The joint-tenants' estate 
may be destroyed, without any alienation, by merely disunit- 
ing their possession. For joint-tenants being seised per mj/ et 



* Brartoa. (.4. tr*& c-5, § X Flctft, 
L 3. c, 4, 



" Co.Xitt. 190, 
* 2L*t. IS. 



Finch. L. 83, 



(5) This is not the reason assigned by the authors cited in the margin 
of the text ; and the disability to hold jointly not only exists between a 
corporation and an individual, but also between two corporations, which 
are perfectly on equal footing as to the possibility of survivorship. Co, Liu. 
ISO. a. Indeed, mutuality of survivorship is stated in terms by Lord 
Coke, not to be an inseparable incident to joint tenancy; and he puts a 
case of a lease to A & 13 for the life of A : here, if B dies first, A has all by 
survivorship, but if A dies first, B has nothing; yet they arc joint tenants. 
Co. Litt.isi. b. With respect to partners in trade, survivorship does not 
hold; "an exception is to be made of two joynt merchants, for the wares, 
merchandizes, debts or duties, that they have as joint merchant* or part- 
ners, shall not survive, but shall got to the executor* of him that de- 
cease th ; and this hper fvgem wtereatoriam, which is part of the lawes of 
this realm, for the advancement nnd continuance of commerce and trade ." 
(\>.Litt.Je2, 
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tmtt) every thing that tends to narrow that interest, so 
that they shall not be seised throughout the whole, and 
throughout every part, is a severance or destruction of the 
jointure. And therefore, if two joint-tenants agree to part 
their lands, and hold them in severalty, they are no longer 
joint-tenants: for they have now no joint-interest in the 
whole, but only a several interest respectively in the several 
parts. And for that reason also, the right of survivorship is 
by such separation destroyed a . By common law all the joint- 
tenants might agree to make partition of the lands, but one 
of them could not compel the other so to dob: for thi* 
being an estate originally created by the act and agreement 
of the parties, the law would not permit any one or more of 
them to destroy the united possession without a similar uni- 
versal consent. But now by the statutes 31 Hen. VIII. C.l. 
and 32 Hen, VIII. c.32, joint-tenants, either of inheritances 
or other less estates, are compellable by writ of partition to 
divide their lands c . (6) 3, The jointure may be destroyed by 

m Co. LiU. tea. 193, 6.S6. § 4.) And again ; it no* mm 

b Lilt. % 290. fiu ran commitnem haUnt, ird ctrti rr 

* Thus, by the dvil Uw, nemo inviiut hit, dimdere demdetant ■ hoc judicium 

comjuttitur ad (tmmunitmem, {F/,12, inter cos acrijn jtotett. (Ff. 10, 3.8.) 



(6) In proceedings under these statutes, there are two judgments, 1st, 
That a partition be made between the parties aforesaid of the tenements 
aforesaid with the appurtenances. Upon which a judicial writ issues to 
the sheriff which,, reciting the first writ of partition, and first judgment, 
commands him to go to the spot with a jury, and in the presence of the 
parties (if they choose to appear on due summons), to make equal and 
fair partition ; and then to return the writ, and what he shall have done 
under it. Upon the return, the court gives the second judgment, that 
the partition made be kept firm and stable for ever. Booth, p. 845. 
Utfc.t.*t& 

There were great delays ami difficulties in these proceeding*, which occa- 
sioned the statute of 8 & sW.J. 0,5 J. made perpetual by 3& 4 Ann. c.18. 
Tins statute introduced many salutary regulations : but resort is now sel- 
dom had to courts of law to effect a partition, for the courts of equity 
havlng entertained jurisdiction of such suits, and being enabled to 
effectuate the object more completely, parties in general prefer a bill of 
partition. This is one of the many instances in which courts of equity 
have assumed to themselves jurisdiction, though there was a remedy at 
law, partly, perhaps, because their remedy was more complete, partly be- 
cause a multiplicity of iuit* among several parties wa* prevented, and partly 
io* perhaps, 
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destroying the unity of title. As if ene joint-tenant aliene* 
anil conveys his estate to a third person: here the joint- 
tenancy is severed, and turned into tenancy in common d ; for 
the grantee and the remaining joint-tenant hold by ditferent 
titles, (one derived from the original, the otlner from the 
subsequent, grantor,) though, till partition made, the unity 
of possession continues. But a devise of one's share by will 
is no severance of the jointure : for no testament takes effect [ ] S6 ] 
till after the death of the testator, and by such death the 
right of the survivor (which accrued at the original creation 
of the estate, and has therefore a priority to the other e ) is 
already vested f . 4. It may also be destroyed by destroying 
the unity of interest. And therefore, if there be two joint- 
tenants for life, and the inheritance is purchased by or de- 
scends upon either, it is a severance of the jointure* ; though, 
if an estate is originally limited to two for life, and after to 
the heirs of one of them, the freehold shall remain in jointure, 
without merging in the inheritance; because, being created by 
one and the same conveyance, they are not separate estates, 
(which is requisite in order to a merger,) but branches of 
one entire estate h . In like manner, if a joint-tenant in fee 
makes a lease for life of his share, this defeats the jointure ' : 
for it destroys the unity both of title and of interest. And, 
whenever or by whatever means the jointure ceases or is 
severed, the right of survivorship, or jus accrescmdit the same 
instant ceases with it K Yet, if one of three joint-tenants alienes 

« Litt. § S92. h 2 R*p, 60, Co. Litt, 182. 

* Jus aeerctcntdi jrraefcrtur uitimac ■ Litt, §302,303. 

fotuntatu Co. Litt. 1 85. k Xiliil de re accresdi ei, qui nihii in 

* Litt. % £87. iv, quondo Jus accracerct, habei, Co. 
« Cro, Elit 470. Litt. IBS. 



perhaps, on less intelligible grounds. The remedy is more complete in 
this respect* that the court having ascertained all the rights, and divided 
the property by commissioners of its own, will decree the specific perform, 
ance of the partition, and compel the parties to execute proper convey- 
ances to each other of the Bhares allotted to thcra. But on this account 
the court will not be satisfied with the plaintiffs sb owing a mere seisin, 
or possession, a* is the case with a court of law, but will call upon him to 
show a complete title, and if he fail in satisfying the court on that point, 
will leave him to seek his remedy at law. Mitf. PI. p. 96. 3d ed. Cruise's 
Dig. tit, Joint-Tmumcy, c. 2. s,43.44. 
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his share, the two remaining tenants still hold their parts bj 
joint-tenancy and survivorship': ami if one of three joint- 
tenants release his share to one of It is companions, though 
the joint-tenancy is destroyed with regard to that part, yet 
the two remaining parts are still held in jointure *• ; for the\ 
still preserve their original constituent unities. But when, by 
any act or event, different interests are created in the several 
parts of the estate, or they are held by different titles, or if 
merely the possession is separated ; so that the tenants have 
no longer these four indispensable properties, a sameness of 
interest, and undivided possession, a title vesting at one anil 
the same time, and by one and the same act or grant ; the 
jointure is instantly dissolved. 

[ 187 1 Is general it is advantageous for the joint -tenants to dis- 
solve the juinture; since thereby the right of survivorship is 
taken away, and each may transmit his own part to his own 
heirs. Sometimes however it is disadvantageous to dissolve 
the joint estate: as if there be joint- tenants for life, and they 
moke partition, this dissolves the jointure; and, though be- 
fore they each of them had nn estate in the whole for then- 
own lives and the life of their companion* now they have 
an estate in a moiety only for their own lives merely ; and, 
on the death of cither, the reversioner shall enter on his 
moiety B . And therefore if there be two joint-tenants for 
life, and one grants away his part for the life of his com- 
panion, it is a forfeiture * for, in the first place, by the 
severance of the jointure he has given himself in his own 
moiety only an estate for his own life j and then be grata 
the same land for the life of another ; which grant, by :i 
tenant for his own life merely, is a forfeiture of his * si.u. 
for it is creating an estate which may by possibility last longer 
than that which he is legally entitled to, 

III. An estate held in io/wranary is where lands of in- 
heritance descend from the ancestor to two or more persons. 
Jt arises either by common law or particular custom. Bj 

■ Lin. J s$«. "4 L«i> 
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common law : as where a person seised in fee-simple or in 
fee-tail dies, and his next heirs are two or more females, his 
daughters, sisters, aunts, cousins, or their representatives : in 
this case they shall all inherit, as will be more fully shewn, 
when we treat of descents hereafter; and these co-heirs are 
then called coparceners ; or, for brevity, parceners only* 1 . 
Parceners by particular custom are where lands descend, as 
m gavelkind, to all the males in equal degree, as sons, 
brothers, uncles, &c. r And, in either of these cases, all the 
pnrceners put together make but one heir, and have but one 
estate among them'. (7) 

The properties of parceners are in some respects like those [ 188 1 
of joint-tenants; they having the same unities of interest, title, 
and possession. They may sue and be sued jointly for matters 
relating to their own lands ' ; and the entry of one of them 
shall in some cases enure as the entry of them all \ They 
cannot have an action of trespass against each other: but 
herein they differ from joint -tenants, that they are also ex- 
cluded from maintaining an action of waste*; for coparceners 
could at all times put a stop to any waste by writ of partition, 
but till the statute of Henry the eighth joint-tenants had no 
such power. Parceners also differ materially from joint- 
t< nuns in four other points. 1. They always claim by 
descent, whereas joint-tenants always claim by purchase. 
Therefore, if two sisters purchase lands, to hold to them 

'i LltL § 241, -242. ! Co. LiU, 164. 

' Ibvi. $ i'65. u /WJ.188, 243, 

' Co. Lilt. 163. - 1 lost. 403. 



(7) The passage in Coke upon Littleton referred to, does not quite warrant 
this conclusion at to parceners by custom ; and indeed (he words in Ltt- 
iltt.iti, upon which it b ■ commentary, apply only to parceners at common 
hiw. At p. 176, a. Lord Coke cues a passage from Dracton. Li. tr. v. 
t. 25. s. 2. which makes the same d inference between parceners by common 
law, where the inheritance is one and undivided, and those by the custom 
where the inheritnnce is divided ; he calls the latter parikjpm twNom 
ipsiui rei qmc j>artiiitu est, <rt rum ratiurtc penwmnm / */«<*" non saint quasi 
nulls hie res, ct ttnuin corpus, $$& diwrsi hrt/vdet, tdti ienetncnlum partiktic 
rst inter ptittes cufucrciici prttntcs, qui dtsirndunt dc cudciu ttipitc et sem- 
per solct dividi ab antiquo, 
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and their heirs, they are not parceners, but joint-tenants * ; 
and hence it likewise follows, that no lands can be held in 
coparcenary, but estates of inheritance, which are of a 
descendible nature ; whereas not only estates in fee and in 
tail, but for life or years, may be held in joint-tenancy. 
2. There is no unity of time necessary to an estate in copar- 
cenary. For if a man had two daughters, to whom his estate 
descends in coparcenary, and one dies before the other ; the 
surviving daughter and the heir of the other, or when both 
are dead, their two heirs, are still parceners y ; the estates 
vesting in each of them at different times, though it be the 
same quantity of interest, and held by the same title. 3. Par- 
ceners, though they have an unity, have not an entirety of 
interest. They are properly entitled each to the whole of a 
distinct moiety E ; and of course there is no jus accrescendi, or 
survivorship, between them : for each part descends severally 
to their respective heirs, though the unity of possession con' 
tinues. And as long as the lands continue in a course of 
descent, and united in possession, so long are the tenants 
therein, whether male or female, called parceners. But if the 
[ 189 ] possession be once severed by partition, they are no longer 
parceners, but tenants in severalty ; or if one parcener alienes 
her share, though no partition be made, then are the lands no 
longer held in coparcenary^ but in common*. 



Parceners are so called, saith Littleton b , because they 
may be constrained to make partition. And he mentions 
many methods of making it c ; four of which are by consent, 
and one by compulsion. The first is, where they agree to 
divide the lands into equal parts in severalty, and that each 
shall have such a determinate part. The second is, when they 
agree to chuse some friend to make partition for them, and 
then the sisters shall chuse each of them her part according 
to seniority of age ; or otherwise, as shall be agreed. The 
privilege of seniority is in this case personal ; for if the eldest 
sister be dead, her issue shall not chuse first, but the next 
sister. But, if an advowson descend in coparcenary, and the 




I* §354. 
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sisters cannot agree in the presentation, the eldest and her 
issue, nay her husband, or her assigns, shall present alone, 
before the younger d . And the reason given is, that the 
former privilege, of priority in choice upon a division, arises 
from an act of her own, the agreement to make partition ; 
and therefore is merely personal : the latter, of presenting to 
the living, arises from the act of the law, and is annexed 
not only to her person, but to her estate also. A third method 
of partition is, where the eldest divides, and then she shall 
chuse last ; for the rule of law is, agus est divisio, altcrius est 
electio. The fourth method is, where the sisters agree to cast 
lots for their shares. And these are the methods by consent. 
That by compulsion is, where one or more sue out a writ of 
partition against the others ; whereupon the sheriff shall go 
to the lands, and make partition thereof by the verdict of a 
jury there impanneled, and assign to each of the parceners her 
part in severalty', (8) But there are some things which are [ 190 ] 
in their nature impartible. The mansion-house, common of 
estovers, common of piscary uncertain, or any other common 
without stint, shall not be divided (9); but the eldest sister, 
if she pleases, shall have them, and make the others a reason- 
able satisfaction in other parts of the inheritance : or, if that 
cannot be, then they shall have the profits of the thing by 
turns, in the same manner as they take the aclvowson r . 

There is yet another consideration attending the estate in 
coparcenary ; that if one of the daughters has had an estate 
given with her in jrankmarriage by her ancestor, (which we 
may remember was a species of estates-tail, freely given by a 



r - Co, LiU. 166. 3 Rep, 33, held cither in joint-tenancy, parcenary, 

* By statute fiA9W.HI, c.SI. ui or common,, than was used at the com- 

eaawr method of carrying on the pro- men law, h chalked out and provided. 

ccedings ou a writ of partition, of lands r Co. Litt. 164. 1 65. 



(a) See ante, 185. n. (s.) The application oi parceners It entertained 
by a court of equity on the same footing as that of joint-tenants. 

f9) Because, says Lord Colce, u that would be a charge to the tenant of 
the totte j" if two persons were to have a common without stint instead of 
one, it would, in fact, be doubled, and not divided; for strictly it could not 
be divided without losing it* nature. 
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relation for advancement of his kinswoman in marriage*,) in 
this case, if lands rVimrmd from the same ancestor to her and 
her sisters in fee-simple, she or her heirs shall have no share 
of them, unless they will agree to divide the lands so given in 
frankmarriage in e^ual proportion with the rest of the lands 
descending \ This mode of division was known in the law 
of the Lombards'; which directs the woman so preferred in 
marriage, and claiming her share of the inheritance, ntittere in 
confustm ami $orotiltm % quantum pater aid /rater t$ dcderit, 
rjuando amlmiaverit ad maritum. With us it is. denominated 
bringing those lands into hotch-pot*: which term I shall 
explain in the very words of Littleton 1 * u it seemeth that this 
** word hotch~jx>t t is in English a pudding j for in a pudding 
** js not commonly put one thing alone, but one thing with 
il other things together." By this housewifely metaphor our 
ancestors meant to inform us™, that the lands, both those 
given in frankmarriage and those descending in fee-simp k\ 
should be mixed and blended together, and then divided in 
equal portions among nil the daughters. But this was left to 
the choice of the donee in frankmarriage: and if she did not 
chuse to put her lands into hotch-pot, she was presumed to 
£ 191 ] be sufficiently provided for, and the rest of the inheritance 
was divided among her other sisters. The law of hotch-pot 
took place then only, when the other lands descending from 
the ancestor were fee-simple ; for if they descended in tail, 
the donee in frankmarriage was entitled to her share, without 
bringing her lands so given into hotch-pot ". And the reason 
is because lands descending in fee-simple are distributed, by 
the policy oflaw, for the maintenance of all the daughters ; 
and if one has a sufficient provision out of the same inherit- 
ance, equal to the rest, it is not reasonable that she should 
have more : but lands, descending in tail, are not distributed 
by the operation of ihe law, but by llie designation of the 
giver, />n Jo, mam dtmi : it matters not therefore how iiiuajual 
this distribution may be. Also no lauds, but such as are 
given m frankmarriage, shall be brought into hotch-pot ; for 
no others are looked upon in law as giftq lor the advam - 

• Stx pqp ii5. • MbidD 
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ment of the woman, or by way of marriage-portion?. And, 
therefore, as gifts in frankmarriage are fallen into disuse, I 
should hardly have mentioned the law of hotch-pot, had nol 
this method of division been revived and copied by the statute 
for distribution of personal estates, which we shall hereafter 
consider at large. 

The estate in coparcenary may be dissolved, either by 
partition, which disunites the possession j by alienation of 
one parcener, which disunites the title, and may disunite the 
interest ; or by the whole at last descending to and vesting in 
one single person, which brings it to an estate in severalty. 

IV. Tenants in common are such as hold by several and 
distinct titles, but by unity of possession ; because none 
knoweth his own severalty, and therefore they all occupy 
promiscuously p . This tenancy therefore happens where there 
is a unity of possession merely, but perhaps an entire disunion 
of interest, of title, and of time. For if tiiere be two tenants 
in common of lands, one may hold his part in fee-simple, the 
other in tail, or for life; so that there is no necessary unity of [ 192 J, 
interest : one may hold by descent, the other by purchase ; 
or the one by purchase from A, the other by purchase from 
B ; so that there is no unity of title ; one's estate may have 
been vested fifty years, the other's but yesterday ; so there is 
no unity of time. The only unity there is, is that of posses- 
sion ; and for this Littleton gives the true reason, because no 
man can certainly tell which part is his own : otherwise even 
this would be *oon destroyed. 

Tenancy in common may be created, either by the de- 
struction of the two other estates, in joint-tenancy and copar- 
cenary, or by special limitation in n deed. By the destruction 
of the two other estates, I mean such destruction as does not 
sever the unity of possession, but only the unity of title or 
mlrresl: As, if one of two joint-tenants in fee alienes his 
estates for the life of the alienee, the alienee and the other 
joint-tenant are tenants in common ; for they have now several 
titles, the other joint-tenant by the original grant, the alienee 
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by the new alienation"; and they also have several interests, 
the former joint-tenant in fee-simple, the alienee for his own 
life only. So* if one joint-tenant gives his part to A in tail, 
and the other gives his to B in toil, the donees are tenants in 
common, as holding by different titles, and conveyances r . If 
hih: of two parceners alienes, the alienee and the remaining 
parcener are tenants in common ■ ; because they hold by 
dill emit titles, the parcener by descent, the alienee by pur- 
chase. So likewise, if there be a grant to two men, or two 
women, and the heirs of their bodies, here the grantees shall 
be joint-tenants of the life-estate, but they shall have several 
inheritances ; because they cannot possibly have one heir of 
their two bodies, as might have been the case had the limi- 
tation been to a man anetvoomant and the heirs of their bodies 
begotten ' l and in this, and the like cases, their issue shall be 
tenants in common ; because they must claim by differ cut 
titles, one as heir of A, and the other as heir of B ; and those 
[ 193 ] two not titles by purchase, but descent. In short, whenever 
an estate in joint-tenancy or coparcenary is dissolved, so that 
there be no partition made, but the unity of possession con- 
tinues, it is turned into a tenancy in common. 

A tenancy in common may also be created by express 
limitation in a deed I but here care must be taken not to in- 
sert words which imply a joint estate ; and then if lands be 
given to two or more, and it be not joinUtenancy, it must be 
a tenancy in common. But the law is apt in its construc- 
tions to favour joint-tenancy rather than tenancy in com- 
mon ■ ; because the divisible services issuing from land (as 
rent, £c) are not divided, nor the entire services (as fealty) 
multiplied, by joint-tenancy, as they must necessarily be upon 
a tenancy in common. Land given to two, to be holden 
the one moiety to one* and the other moiety to the other, 
is an estate in common ■ ; and if one grants to another 
half his land, the grantor and grantee are also tenants in 
common*: because, as has been before * observed, joint- 
leimuts do not take by distinct halves or moieties ; and by 

' Utt, $ S92. " SUV. SSW. 
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such grants the division and severalty of the estate is so 
plainly expressed, that it is Impossible they should take a 
joint-interest in the whole of the tenements. But a devise 
to two persons to hold jointly and severally, is said to be a 
joint-tenancy'; because that is necessarily implied in the 
word " jointly," the word " severally" perhaps only im- 
plying the power of partition: and an estate given to A 
and B, equally to be divided between them, though in deeds 
it hath been said to be a joint-tenancy 11 , (for it implies no 
more than the law has annexed to that estate, viz, divi- 
sibility *>,) yet in wiUs it is certainly a tenancy in common c j 
because the devisor may be presumed to have meant what 
is most beneficial to both the devisees, though his meaning 
is imperfectly expressed. And this nicety in the wording 
of grants makes it the most usual as well as the safest way, 
when a tenancy in common is meant to be created, to add [ 19* ] 
express words of exclusion as well as description, and limit 
the estate to A and B, to hold as tenants in common, atid not 
as joint'tenants. 



As to the incidents attending a tenancy in common: 
tenants in common (like joint-tenants) are compellable by 
the statutes of Henry VIII. and William III., before men- 
tioned d , to make partition of their lands \ which they were 
not at common law. They properly take by distinct moie- 
ties, and have no entirety of interest ; and therefore there is 
no survivorship between tenants in common. Their other 
incidents are such as merely arise from the unity of possession ; 
and are therefore the same as appertain to joint-tenants 
merely upon that account: such as being liable to reciprocal 
actions of waste, and of account, by the statutes of Westm. 2. 
C 22. and 4 Ann. c. 16- For by the common law no 
tenant in common was liable to account with his companion 
for embezzling the profits of the estate e ; though, if one 
actually turns the other out of possession, an action of eject- 
ment will lie against him \ But, as for other incidents 
of joint-tenants, which arise from the privity of title, or the 

Popli. Si. « pag. 135. & 189. 
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union and entirety of interest, (such as joining or being 
joined in actions 8, unless in the case where some entire or 
indivisible thing is to be recovered h ,) these are not applicable 
to tenants in common, whose interests are distinct, and 
whose titles are not joint but several. (10). 



Estates in common can only be dissolved two ways; 
1, By uniting all the titles and interests in one tenant, by 
purchase or otherwise ; which brings the whole to one seve- 
ralty : 2. By making partition between the several tenants in 
common, which gives them all respective severalties. For 
indeed tenancies in common differ in nothing from sole 
estates but merely in the bJending and unity of possession. 
And this finishes our inquiries with respect to the nature of 
estates* 



* Litt §311. 
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00) Whether tenants in common should sue jointly or severally, de- 
pends on the nature of the thing sued for, and thy interest which they 
have in it ; if it lw for an indivisible thing, or for damages for an injury 
or nuisance to their common property, or fur breathes of covenant od u 
lease made by them jointly, in these and all eases falling under the same 
principle, they should join; but where they seek to recover the estate itself, 
or sue Tor damages on covenant* for the title annexed to it, in such case* 
they should sue severally. See Com. Dig. Abatement. E. 10. 
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CHAPTER THE THIRTEENTH. 

of the TITLE to THINGS REAL, 

IN GENERAL- 






T^HE foregoing chapters having been principally employ- 
ed in defining the nature of things real, in describing 
the tenures by which they may be holden, and in distinguish- 
ing die several kinds of astute or interest that may be hud 
therein ; I now come to consider, lastly, the title to things 
real, with the manner of acquiring and losing it. 

A title is thus defined by sir Edward Coke*, tiitdtts est 
jttsta causa possidendi id quod nostrum est ; or, it is the means 
whereby the owner of lands hath the just possession of his 
property. 

There are several stages or degrees requisite to form a 
complete title to lands and tenements. We will consider 
them in a progressive order. 

I, The lowest and most imperfect degree of title consists 
in the mere naked possession, or actual occupation of the es- 
tate; without any apparent right, or any shadow or pretence 
of right, to hold and continue such possession. This may 
happen, when one man invades the possession of another, 
and by force or surprise turns him out of the occupation of 
his lands ; which is termed a disseisin, being a deprivation of 
that actual seisin, or corporal freehold of the lands, which 
the tenant before enjoyed. (1). Or it may happen, that after 

' 1 IlUt. 345. 

(I) See Vol. II[. p. 170, IT1, for a more full and accurate account of 
i!issu>m. 
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the death of the ancestor and before the entry of the heir, or 
196 ] after the death of a particular tenant and before the entry of 
him in remainder or reversion, a stranger may contrive to gut 
possession of the vacant land, and hold out him that had a 
right to enter. In all which cases, and many others that 
might be here suggested, the wrongdoer has only a inert 
naked possession, which the rightful owner may put an end 
to, by a variety of legal remedies, as will more fully appear 
in the third book of these commentaries. But in the mean 
time till some act be done by the rightful owner to devest 
this possession and assert his title, such actual possession is, 
prima facie, evidence of a legal title in the possessor ; and it 
may by length of time, and negligence of him who hath the 
right, by degrees ripen into a perfect and Indefeasible title. 
And, at all events, without such actual possession no title can 
be completely good. 

II. The next step to a good and perfect title is the rigfU 
of possession, which may reside in one man, while the annul 
possession is not in himself, but in another. Fur if a man 
l)e disseised, or otherwise kept out of possession, by any of 
the means before mentioned, through the actual possession be 
lost, yet lie has still remaining in him the right of possession ; 
jand may exert it whenever he thinks proper, by entering 
upon the disseisor, and turning him out of that occupancy 
which he has so illegally gained. But this right of possession 
is of two sorts ; an apparent right of possession, which may 
be defeated by proving abetter; and an actual right of pos- 
session, which will stand the test against all opponents. 
Thus, if the disseisor, or other wrongdoer, dies possessed of 
the land whereof he so became seised by his own unlawful 
act, and the same descends to his heir ; now by the common 
law the heir hath obtained an apparent right though the 
actual right of possession resides in the person disseised ; and 
it shall not be lawful for the person disseised to devest this ap- 
parent right by mere entry or other act of his own, but only 
by tm action at law b : for, until the contrary be proved by 
legal demonstration, the law will rather presume the right bo 
[ 197 J reside in the heir, whose ancestor died seised, than in one who 
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has no such presumptive evidence to urge in his own behalf. 
Which doctrine in some measure arose from the principles 
of the feodal law, which, after feuds became hereditary, much 
favoured the right of descent; in order that there might be a 
person always upon the spot to perform the feodal duties and 
services c ; and therefore when a feudatory died in battle, or 
otherwise, it presumed always that his children were entitled 
to the feud, till the right was otherwise determined by his fel- 
low-soldiers and fellow-tenants, the peers of the feodal court. 
But if he, who has the actual right of possession, puts in his 
claim, and brings his action within a reasonable time, and can 
prove by what unlawful means the ancestor became seised, lie 
will then by sentence of law recover that possession, to winch 
he hath such actual right. Yet, if he omits to bring this his 
possessory action within a competent time, his adversary may 
imperceptibly gain an actual right of possession, in conse- 
quence of the other 's negligence. And by this, and certain 
other means, the party kept out of possession may have 
nothing left in him, but what we are next to speak of; viz. 

til. The mere right of property t the jus proprletatis^ with- 
out either possession or even the right of possession. This 
is frequently spoken of in our books under the name of the 
mere right, jus merwn ; and the estate of the owner is in siteh 
cases said to be totally devested, and pttt to a right d . A per- 
son in this situation may have the true ultimate property of 
the lands in himself; but by the intervention of certain cir- 
cumstances, either by his own negligence, the solemn act of 
his ancestor, or the determination of a court of justice, the 
presumptive evidence of that right is strongly in favour of his 
antagonist ; who has thereby obtained the absolute right of 
possession. As, in the first place, if a person disseised, or 
turned out of possession of his estate, neglects to pursue his 
remedy within the time limited by law: by this means the dis- 
seisor or his heirs gain the actual right of possession : for the [ 1 or ] 
law presumes that either he had a good right originally, in 
virtue of which he entered on the lands in question, or that 
since such his entry he has procured a sufficient title ; and, 
therefore, after so long an acquiescence, the law will not suffer 
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his possession to be disturbed without inquiring into the 
absolute right of property. Yet, still, if the person disseised 
or his heir hath the true right of property remaining in him- 
self, his estate is indeed said to be turned into a mere right ! 
but, by proving such his better right, he may at length recover 
the lands. Again, if a tenant in tail discontinues his estata- 
tail, by alienating the lands to a stranger in fee, and dies j 
here the issue in tail hath no right of possession, independent 
of the right of property ,- for the low presumes prima Jack 
that the ancestor would not disinherit, or attempt to disinherit, 
his heir, unless he had power so to do; and therefore, as the 
ancestor had in himself the right of possession* and has 
transferred the same to a stranger, the law will not permit 
that possession now tcftje disturbed, unless by shewing the 
absolute right of property to reside in another person, (2) 
The heir therefore in this case has only a mere right t and 
must be strictly held to the proof of it, in order to recover the 
lands. Lastly, if by accident, neglect, or otherwise, judgment 
is given for either party in any possessory action, (that is, such 
wherein the right of possession only, and not that of property, 
is contested,) and the other party hath indeed in himself the 
right of property, this is now turned to a mere right ,- and 
upon proof thereof in a subsequent action, denominated a writ 
of right, he shall recover his seisin of the lands. 

Thus, if a disseisor turns me out of possession of my lands 
he hereby gains a mere naked possession, and I still retain the 
right of possession, and right qf property. If the disseisor dies* 
and the lands descend to his son, the son gains an apparent 
right of possession ; but I still retain the actual right both of 
possession and property. If I acquiesce for thirty years, with- 
out bringing any action to recover possession of die land*, 
the son gains the actual right of jmsession, and I retain no- 
[ L99 ] thing but the mire right qf property* And even this right of 
property will fail, or at least it will be without a remedy* 
unless I pursue it within the space of sixty years. So also 
if the fuher be tenant in tall, and ulienes the estate -tail to a 
stranger in fee, the alienee thereby gains the right qf]ios$< | 







(t) For discontinuance, see Vol. 111. p 171. iu". 
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and the son hath only the mere right or right of property. 
And hence it will follow, that one man may have the possession, 
another the right of possession, and a third the right qf pro- 
perty. For if tenant in tail enfeoffs A in fee-simple, and 
dies, and B disseises A ; now B will have the possession, A the 
right of possession, and the issue in tail the right of property. 
A may recover the possession against B ; and afterwards the 
issue in tail may evict A, and unite in himself the possession, 
the right of possession, and also the right of property. In 
which union consists, 

IV. A complete title to lands, tenements, and heredita- 
ments. For it is an antient maxim of the law % that no tijle 
is completely good, unless the right of possession be joined 
with the right of property ; which right is then denominated 
a double right, jus duplication, or droit droit r . And when to 
this double right the actual possession is also united, when 
there is, according to the expression of Fleta*, juris et seisinae 
conjunctio, then, and then only, is the title completely legal. (3) 

« Mirr. 1.2. c.27. « 1.3. c.15. $6. 

f Co. Litt. 266. Bract. 1. 5. tr. S. c. 5. § 9. 



(3) The mere student may be misled by the use of the term "actual 
possession" all through this chapter. The author means only possession 
of the freehold, which a man may have, either by his own personal occu- 
pation, or that of his lessee, for years, or at will. 
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CHAPTER THE FOURTEENTH, 



of TITLE by DESCENT. 



'"'PHE several gradations and stages, requisite to form a 
complete title to lands, tenements, and hereditaments, 
having been briefly stated in the preceding chapter, we are 
next to consider the several manners in which this complete 
title (and therein principally the right of propriety) may be 
reciprocally lost and acquired : whereby the dominion of 
things real is either continued, or transferred from one man 
to another. And here we must first of all observe, that (as 
gain and loss are terms of relation, and of a reciprocal nature) 
by whatever method one man gains an estate, by that same 
method or it's correlative some other man has lost it. As 
where the heir acquires by descent, the ancestor has first lost 
or abandoned his estate by his death : where the lord gains 
land by escheat, the estate of the tenant is Brst of all lost by 
the natural or legal extinction of all his hereditary blood; where 
a man gains an interest by occupancy, the former owner has 
previously relinquished his right of possession : where one 
man claims by prescription or immemorial usage, another 
man has either parted with his right by an ontient and now 
forgotten grant, or has forfeited it by the supineness or ne- 
glect of himself and his ancestors for ages j and so in case of 
forfeiture, the tenant by his own misbehaviour or neglect has 
renounced his interest in the estate; whereupon it devolves to 
that person who by law may take advantage of such default : 
and, in alienation by common assurances, the two consider- 
ations of loss and acquisition are so interwoven, and so con- 
stantly contemplated together, that we never hear of a 
conveyance, without at once receiving the ideas as well of the 
grantor as the grantee. 
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The methods, therefore, of acquiring on die one hand, and 
of losing on the other, a title to estates in things real, are re- 
duced by our law to two : descent, where the title is vested in 
a man by the single operation of law ; and purchase, where 
the title is vested in him by his own act or agreement'. (1) 

Descent, or hereditary succession, is the title whereby a 
man on the death of his ancestor acquires his estate by right 
of representation, as his heir at law. An heir, therefore, is he 
upon whom the law casts the estate immediately on the death 
of the ancestor : and an estate, so descending to the heir, is 
in law called the inheritance. 

The doctrine of descents, or law of inheritances in fee- 
simple, is a point of the highest Importance ; and is indeed 
the principal object of the laws of real property in England. 
All the rules relating to purchases, whereby the legal course 
of descents is broken and altered, perpetually refer to this 
settled law of inheritance, as a datum or first principle uni- 
versally known, and upon which their subsequent limitations 
are to work. Thus a gift in tail, or to a man and the heirs 
of his body, is a limitation that cannot be perfectly under- 
stood without a previous knowledge of the law of descents in 
fee-simple. One may well perceive that this is an estate con- 
lined in it's descent to such heirs only of the donee, as have 
sprung or shall spring from his body ; but who those heirs 
are, whether all his children both male and female, or the 
male only, and (among the males) whether the eldest, youngest, 

* Co. Lilt, 18, 



(1) Thb is strictly correct, though there is a mode of acquiring or buo 
toeJing to pretty, which at first sight seenis to be neither descent or 
purqhose. Thus, if land* are limited to the heirs male of the body of A, 
no estate being in, or given to A himself, the heir ho* an estate tail, and on 
failure of his issue male, it will go in succession to the other heirs male of 
the body of A. This is no descent, because the estate never attached in A 
the ancestor, nor was derived from or through him j and it doea not look 
like a purchase, because it will not go to the persons who would hove 
taken it, if such, from the purchaser, but goes a* it would have done under 
a special descent from A tecundvtnformam doni. But it ia, in truth, a pur- 
chase with the qualities of a i pedal descent. See Fcarnc, Con. Kcm. 
p. 80. 7th Ed, 

S » 
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or other son alone, or all the sons together, shall be his heirs ; 
that is a point that we must result back to the standing law 
of descents in fee-simple to be informed of. 

[ 202 ] In order therefore to treat a matter of this universal con- 
sequence the more clearly, I shall endeavour to lay aside such 
matters as will only tend to breed embarrassment and confu* 
sion in our inquiries, and shall confine myself entirely to this 
one object. I shall therefore decline considering at present 
who are, and who are not, capable of being heirs j reserving 
that for the chapter of escheats, I shall also pass over the 
frequent division of descents into those by custom* statute* and 
common law i for descents by particular custom, as to all the 
sons in gavelkind, and to the youngest in borough-english, 
have already been often b hinted at, and may also be inci- 
dentally touched upon again ; but will not make a separate 
consideration by themselves, in a system so general as the 
present ; and descents by statute, or fees-tail petjbrmam doni, 
in pursuance of the statute of Westminster the second, have 
also been already * copiously handled; and it has been seen 
that the descent in tail is restrained and regulated according 
to the words of the original donation, and does not entirety 
pursue the common law doctrine of inheritance ; which, and 
which only, it will now be our business to explain. 

And, as this depends not a little on the nature of kindred, 
and the several degrees of consanguinity, it will be previously 
necessary to state, as briefly as possible, the true notion of 
this kindred or alliance fa blood ri . 

Consanguinity, or kindred, is defined by the writers on 
these subjects to be " vinculum personarum ah eot/ent stipite 
" descendmtmm * the connexion or relation of persons de- 
scended from the same stock or common ancestor. This 
consanguinity is either lineal, or collateral. 

fa Sec vol. I. pag. 74, 75. Vol. 1 1. queried resulting from a right appnr- 

ptg. S3. 85. h«n*ion. of it*i nature, «e An etmt/ m 

* Sm pig. US, &c collateral fwijangvirtity. (Law tracts, 

d For n fuller eiplanation of the doc- Onm, ITS*. ttTO. or 1771, 4lo.) 
trine ot rontanguinity, ami tli« co»i*c- 
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Lineal consanguinity is that which subsists between per- 
sons, of whom one is descended in a direct line from the 
other, as between John Stiles (the propositus in the table of 
consanguinity) and his father, grandfather, great grandfather, 
and so upwards in the direct ascending line; or between John 
Stiles and his son, grandson, great-grandson, and so down- 
wards in the direct descending line. Every generation, in 
this lineal direct consanguinity, constitutes a different degree, 
reckoning either upwards or downwards ; the father of John 
Stiles is related to him in the first degree, and so likewise is 
his son; his grandsire and grandson in the second ; his great- 
grandsire and great-grandson in the third. This is the only 
natural way of reckoning the degrees in the direct line, and, 
therefore, universally obtains, as well in the civil", and canon f , 
as in the common law *. 

The doctrine of lineal consanguinity is sufficiently plain 
and obvious ; but it is at the first view astonishing to consider 
the number of lineal ancestors which every man has, within 
no very great number of degrees; and so many different 
bloods h is a man said to contain in his veins, as he hath 
lineal ancestors. Of these he hath two in the first ascending 
degree, his own parents; he hath four in the second, the 
parents of his father and the parents of his mother ; he hath 
eight in the third, the parents of his two grandfathers and 
two grandmothers; and by the same rule of progression, he 
hath an hundred and twenty-eight in the seventh ; a thou- 
sand and twenty-four in the tenth : and at the twentieth 
degree, or the distance of twenty generations, every man 
hath above a million of ancestors, as common arithmetic will 
demonstrate '. This lineal consanguinity, we may observe, 
falls strictly within the definition of vinculum personation ad £ 204 J 
eodem stipite descendentiam ; since lineal relations are such as 
descend one from the other, and both, of course, from the same 
common ancestor. 

• Ff. 38. 10. 10. who areiuucqueinted with the h aw 

' Decretal I. 4. tit. 14. fag power of prognmre number* : bat 

■ Co. Litt. SS. is palpably evident from the following 

b Ibid. 12. table of a geometrical progression, in 

1 This will teem surprising to those which the first term it 2, and the deno- 

C 3 
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Collateral kindred answers to the same description; 
collateral relations agreeing with the lineal in this, that they 
descend from the same stock or ancestor; but differing in 
this, that they do not descend one from the other. Colla- 
teral kinsmen. are such then as lineally spring from one and 
the same ancestor, who is the stirps, or root, the stipes, trunk, 
or common stock, from whence these relations are branched 
out. As if John Stiles hath two sons, who have each a 
[ 205 2 numerous issue: both these issues are lineally descended 
from John Stiles as their common ancestor ; and they are 
collateral kinsmen to each other, because they are all de- 
scended from this common ancestor, and all have a portion 
of his blood in their veins, which denominates them con- 
sanguineos* 

minator aim * ; or, to speak more Intel- number of whom is doubled at every re- 
ligibiy, it is evident, for that each of us more, because each of our ancestor*. he» 

has two Rncestors in the first degree : the also two immediate ancestors of his own. 



Lineal Degrees* 

1 

2 

3 

4 — 

5 

6 — — 

7 

6 

9 

10 

11 

IS 

13 

14 

15 

16 

17 

18 

19 

20 



Number of AnceUort. 
2 

■ n - ■ I 4 

8 

16 



32 

64 

128 

2SS 

512 

— 1024 

— 904S 

— 4096 

— 8192 

— 16384 

— 32768 

— 65586 
131072 
262144 
524288 

KMB.ST6 



A shorter method of finding the number 
of ancestors st any even degree U by 

squaring the number of ancestor* at half 
that number of degree*. Thus 16 (the 
number of ancestors at four degrees) is 
tbc square of 4, the number of an ceator* 



at two; 256 1» the square of 16; 65536 
of 256 j and the number of ancestors 
at 40 degrees would be the square of 
1048576, or upwards of a million mil- 
lions. 




We must be careful to remember, that the very being 
of collateral consanguinity consists in this descent from one 
and the same common ancestor. Thus Titius and his brother 
are related ; why ? because both are derived from one father; 
Tititts and his first cousin are related ; why ? because both 
descend from the same grandfather ; and his second cousin's 
claim to consanguinity is this, that they both are derived 
from one and the same great grandfather, In short, as many 
ancestors as a man has, so many common stocks he has, 
from which collateral kinsmen may be derived. And as we 
are taught by holy writ, that there is one couple of ancestors 
belonging to us all, from whom the whole race of mankind 
is descended, the obvious and undeniable consequence is, 
that all men are in some degree related to each other. For, 
indeed, if we only suppose each couple of our ancestors to 
have left one with another, two children ; and each of those 
children, on an average, to have left two more i (and, without 
such a supposition, the human species must be daily diminish- 
ing) we shall find that all of us have now subsisting near two 
hundred and seventy millions of kindred in the fifteenth 
degree, at the same distance from the several common an- 
cestors as ourselves are ; besides those that are one or two de- 
scents nearer to or farther from the common stock, who may 
amount to as many more k . And if this calculation should 
appear incompatible with the number of inhabitants on the 
earth, it is because, by intermarriages among the several de- 
scendants from the same ancestor, a hundred or a thousand 
modes of consanguinity may be consolidated in one person, 
or he may be related to us a hundred or a thousand difFerent 
ways. 



k This will swell more considerably 
ilian the former calculation; for here, 
though the first term is but 1, the de. 
nominator is 4 ; that is, there is one 
kinsman (a brother) in the first degree, 
who makes , together with the proposit ut, 
the two descendants from the first couple 
of ancestors; and in every other degree 
the number of kindred must be the qua- 




drapie of those in the degree which im- 
mediately precedes it. For, sinee each 
couple of ancestors has two descendants, 
who increase in a duplicate ratio, it will 
follow that the ratio, in which all the 
descendants increase downwards, must 
l*e double to that in which the ancestors 
increase upwards; but we bare saen 
that the ancestors increase upwards in > 
4 
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The method of computing these degrees in the canon 
law ', which our law has adopted to is as follows : We begin 
at the common ancestor, and reckon downwards ; and in 
whatsoever degree the two persons, or the most remote of 
them, is distant from the common ancestor, that is the degree 
[ 207 ] i n which they are related to each other. Thus Titius and 
his brother are related in the first degree; for from the father 
to each of them is counted only one ; Titius and his nephew 
are related in the second degree; for the nephew is two 
degrees removed from the common ancestor; vh, his own 



CaUattrai Degrcct. 



Number af Kindred, 



duplicate «fo.* therefore the descend* double duplicate, that U, in a quadruple 
ant* must increase downwards in a ratio. 



10 
I! 
IS 
13 
14 



15 
16 
17 
18 

19 



This calculation may also be formed by 
a more compendious process, afc by 
squaring the couple*, or half the num- 
ber of ancestor*, at any given degree ; 
which will furnish us with the number 
of kindred we have in the same degree, 
at equal distance with ourselves from the 
common stock, besides iboM ut unequal 
dfstancn. Thus in the tenth lineal de- 
gree, the number of ancestors Is 10*24 ; 
h'* half, or the couplet, amount to 
519; the number of kindred in the 
tenth collateral degree amounts there. 



■ 16 

— _ 64 
256 

1094 

4096 

. 16384 

65536 

2SS144 

1048576 

4194304 

16777216 

- 67108864 

268435456 

- 1073741884 

- 4294967296 

- 17179S6S184 

- 6871B476736 
274877906944 

fore to 262144, or the square of 5\J. 
And if we will be at the trouble to re- 
collect the state of the several families 
within our own knowledge, and observe 
bow far they agree with this account ; 
Uiat is, whether on an average every 
man has not one brother or sister, four 
first coudris, sixteen second cousins, and 
so on ; we shall find that the present 
calculation is very far from being orer- 
chiirged, 

1 Decretal, i. 14. 3&9. 

m Co, lilt. 83, 
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grandfather, the father of Titius. Or, (to give a more illus- 
trious instance from our English annals,) king Henry the 
seventh, who slew Richard the third in the battle of Bos- 
worth, was related to that prince in the fifth degree. Let 
the propositus, therefore, in the table of consanguinity repre- 
sent king Richard the third, and the class marked (e) king 
Henry the seventh. Now their common stock or ancestor 
was king Edward the third, the abavus in the same table : 
from him to Edmond duke of York, the proavus, is one 
degree; to Richard earl of Cambridge, the ams, two; to 
Richard duke of York, the pater, three ; to king Richard 
the third, the propositus, four ; and from king Edward the 
third to John of Gant(a) is one degree; to John earl of 
Somerset (b), tw$; to John duke of Somerset (t), three; to 
Margaret countess of Richmond (U,) four ; to king Henry 
the seventh (e), five. Which last-mentioned prince, being 
the farthest removed from the common stock, gives the de- 
nomination to the degree of kindred in the canon and mu- 
nicipal law. Though, according to the computation of the 
civilians, (who count upwards from either of the persons 
related, to the common stock, and then downwards again to 
the other : reckoning a degree for each person both ascend- 
ing and descending,) these two princes were related in the 
ninth degree, for from king Richard the third to Richard 
duke of York is one degree ; to Richard earl of Cambridge, 
two ; to Edmond duke of York, three ; to king Edward the 
third, the common ancestor, four ; to John of Gant, five ; to 
John earl of Somerset, six; to John duke of Somerset, seven; 
to Margaret countess of Richmond, eight ; to king Henry 
the seventh, nine ". 

The nature and degrees of kindred being thus in some [ 208 J 
measure explained, I shall next proceed to lay down a series 
of rules or canons of inheritance, according to which, estates 
are transmitted from the ancestor to the heir ; together with 
an explanatory comment, remarking their original and prtf- 

" See the table of consanguinity an. civilians and the seventh of the ca. 

nexed; wherein all the degrees of col- nonists inclusive; the former being 

lateral kindred to the pnpofUut are distinguished by the numeral letters, 

computed so far as the tenth of the the latter by the common cyphers. 
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[ 209 ] 

I 



gross, the reasons upon which they are founded, and in some 
cases their agreement with the laws of other nations. 

I. The first rule is, that inheritances shall lineally descend 
to the issue of the person who last died actually seised in 
infinitum ; but shall never lineally ascend. 

To explain the more clearly botli this and the subsequent 
rules, it must first be observed, that by law no inheritance 
can vest, nor can any person be the actual complete heir of 
another, till the ancestor is previously dead. Nemo est fiacres 
viventis. Before that time the person who is next in the line 
of succession is called an heir apparent, or heir presumptive. 
Heirs apparent are such, whose right of inheritance is inde- 
feasible, provided they outlive the ancestoV; as the eldest 
son or his issue, who must by the course of the common law 
be heir to the father whenever he happens to die. Heirs 
presumptive are such who, if the ancestor should die imme- 
diately, would in the present circumstances of things be Ids 
heirs ; but whose right of inheritance may be defeated by 
the contingency of some nearer heir being born; as a brother, 
or nephew, whose presumptive succession may be destroyed 
by the birth of a child ; or a daughter, whose present hopes 
may be hereafter cut off by the birth of a son. Nay, even 
if the estate hath descended, by the death of such owner, to 
such brodier, or nephew, or daughter, in the former cases, the 
estate shall be devested mid taken away by the birth of a 
posthumous child; and, in the latter, it shall also be totally 
devested by the birth of a posthumous son °. (2) 

We must also remember, that no person can be properly 
such an ancestor, as that an inheritance of lands or tenements 
can be derived from him, unless he hnth had actual seisin of 
such lands, either by his own entry, or by the possession of 
his own or his ancestor's lessee for years, or by receiving rent 
from a lessee of the freehold p : (3) or unless he hath had what 



• Bro. tit. disccnU SS, 



► Co, Litt. 15. 



fa) Sec ante, p. 169, n.(<i), as to the intermediate profits. 
f) It MMM doubt Till whether receiving rent reserved on a. freehold lease, 
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is equivalent to corporal seisin in hereditaments that are in- 
corporeal ; such as the receipt of rent, a presentation to the 
church in case of an advowson % and the like. But he shall 
not be accounted an ancestor, who hath had only a bare 
right or title to enter or be otherwise seised. And therefore 
ail the cases which will be mentioned in the present chapter, 
are upon the supposition that the deceased (whose inheritance 
is now claimed) was the last person actually seised thereof. 
For the law requires this notoriety of. possession, as evidence 
that the ancestor had that property in himself, which is now 
to be transmitted to his heir. Which notoriety had succeeded 
in the place of the antieut feodal investiture, whereby, while 
feuds were precarious, the vasal on the descent of lands was 
formerly admitted in the lord's court {as is still the practice 
in Scotland,) and there received his seisin, in the nature of a 
renewal of his ancestor's grant, in the presence of the feodal 
peers ; till at length, when the right of succession became in- 
defeasible, an entry on any part of the lands within the 
county (which if disputed was afterwards to be tried by those 
peers), or other notorious possession, was admitted as equiva- 
lent to the formal grant of seisin, and made the tenant capa- 
ble of transmitting Ins estate by descent. The seisin, therefore, 
of any person, thus understood, makes him the root or stock, 
from which all future inheritance by right of blood must be 
derived: which is very briefly expressed in this maxim, scisina 
facit stipttem r . 



When, therefore, a person dies so seised, die inheritance [ 210 1 
first goes to his issue : as if there be Geoffrey, John, and 
Matthew, grandfather, father, and son ; and John purchases 



* Co. LiU. 11, 



r Fist. /.G* c.2. § a. 



is equivalent to corporal seisin of the lands ; upon comparing the passage in 
Lord Coke cited a* an authority, with Co. Litt. ss a., & 3 Rep. 43 a-, it 
would seem that his opinion was in the negative. The same point was ruled 
in cases cited from Hale'* MSS,, and Mr. J. Glyn's MS. Rep. by 
Mr. Margrave, Co. Liu. 15 a, n.es.; and in Bo* v. Keen, 7T.R.390. 
Lord Kenyon certainly understands him so to have thought, and adopts it 
as a rule, that to give such seisin, rent must have been received after the 
expiration of the freehold lease. In Doc v. iVhiche/o, 8T.R.213, 1 under- 
stand him to lay down the same rule, though there is some tittle ambiguity 
of expression. 
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lands, and dies ; his son Matthew shall succeed him as heir, 
and not the grandfather, Geoffrey ; to whom the land shall 
never ascend, but shall rather escheat to the lord '. 



This rule, so far as it is affirmative and relates to lineal 
descents* is almost universally adopted by all nations; and it 
seems founded on a principle of natural reason, that (when- 
ever a right of property transmissible to representatives is 
admitted) the possessions of the parents should go, upon 
their decease, in the first place to their children, as those to 
whom they have given being, and for whom they are, there- 
fore, bound to provide. Hut the negative branch, or total ex- 
clusion of parents and all lineal ancestors from succeeding to 
the inheritance of their offspring, is peculiar to our own 
laws, and such as have been deduced from the same original. 
For, by the Jewish law, on failure of issue, the father suc- 
ceeded to the son, in exclusion of brethren, unless one of 
them married the widow, and raised up seed to his brother '* 
And by the laws of Rome, in the first place, the children or 
lineal descendants were preferred ; and on failure of these, 
the father and mother or lineal ascendants succeeded together 
with the brethren and sisters * ; though by the law of the 
twelve tables, the mother was originally, on account of her 
sex, excluded". Hence tins rule of our laws has been cen- 
sured and declaimed against as absurd, and derogating from 
the maxims of equity and natural justice *. Yet that there 
is nothing unjust or absurd in it, but that on the contrary it 
is founded upon very good legal reason, may appear from 
considering as well the nature of the rule itself as the occa- 
sion of introducing it into our laws* 

[ 211 ] ^ E are to re ^ ect J in the first place, that all rules of suc- 
cession to estates arc creatures of the civil polity, and juris 
positivi merely. The right of property, which is gained by 
occupancy, extends naturally no farther than the life of the 
present possessor : after which the land by the law of nature 
would again become common, and liable to be seised by the 
next occupant: but society, to prevent the mischiefs that 







Liu. $ 3. 

Scld. de iticcwu. Ebraear, c. 12. 

Ff, 38. 15. t. iV». 1 IB. 1ST, 



" hut. 3. S. I. 

* Cnig, dejur.Jkvd. J.S, t.li. f I* 
Locks oo Cor, pirt i. | 90. 
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might ensue from a doctrine so productive of contention, has 
established conveyances, wills, and successions ; whereby the 
property originally gained by succession is continued and 
transmitted from one man to another, according to the rules 
which each state has respectively thought proper to prescribe. 
There is certainly, therefore, no injustice done to individuals, 
whatever be the path of descent marked out by the municipal 
law. 

If we next consider the time and occasion of introducing 
this rule into our law, we shall find it to have been grounded 
upon very substantial reasons. I think there is no doubt 
to be made, but that it was introduced at the same time with, 
and in consequence of, the feodal tenures. For it was an 
express rule of the feodal law z , that successionis feudi talis 
est natura, quod ascendentes nan succedunt ; and [therefore the 
same maxim obtains also in the French law to this day y . (4) 
Our Henry the first, indeed, among other restorations of the 
old Saxon laws, restored the right of succession in the 
ascending line * : but this soon fell again into disuse ; for so 
early as GlanviTs time, who wrote under Henry the second, 
we find it laid down as established law a , that haereditas mm- 
quam ascendit ; which has remained an invariable maxim ever 
since. These circumstances evidently shew this rule to be 
of feodal original ; and taken in that light, there are some 
arguments in its favour, besides those which are drawn merely [ 212 ] 
from the reason of the thing. For if the feud of which the 
son died seised was really feudum antiquum, or one descended 
to him from his ancestors, the father could not possibly suc- 
ceed to it, because it must have passed him in the course of 
descent, before it could come to the son; unless it were 

* 2 Feud. 50. ■ LL. Hen. J. c. 70. 

r Domat. p. 2. {.2. (.2. Montesq. » /. 7. c. 1. 
Etp. L. I. 31. c.94. 



(4) This is now altered, and where a party dies leaving no lineal descend* 
ants, nor brothers, or asters, or lineal descendants from them, the inherit* 
ance is equally divided between the two ascending lines * the nearest is 
degree in each takes one half, and if there are more than one in the 
same degree, the moiety of that line is divided per capita. Code Civil, 
L.3. Tit. 1.746. 
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feudum maternum, or one descended from his mother, and 
then for other reasons (which will appear hereafter) the father 
could in no wise inherit it. And if it were feudum novum, or 
one newly acquired by the son, then only the descendants 
from the body of the feudatory himself could succeed, by the 
known maxim of the early feodal constitutions b ; which was 
founded as well upon the personal merit of the vasal, which 
might be transmitted to his children, but could not ascend to 
bis progenitors, as also upon this consideration of military 
policy, that the decrepit grandsire of a vigorous vasal would 
be but indifferently qualified to succeed him in his feodal ser- 
vices. Nay, even if this feudum novum were held by the son 
it£ feudum antiquum, or with all the qualities annexed to a feud 
descended from the ancestors, such feud must in all respects 
have descended as if it had been really an antient feud ; and 
therefore could not go to the father, because, if it had been 
an antient feud, the father must have been dead before it 
could have come to the son. Thus, whether the feud was 
strictly novum t or strictly antiquum^ or whether it was novum 
held ut antiquum,, in none of these cases the father could pos- 
sibly succeed. These reasons, drawn from the history of the 
rule itself, seem to be more satisfactory than that quaint one 
of Bracton c , adopted by sir Edward Coke d , which regulates 
the descent of lands according to the laws of gravitation. 

II. A second general rule or canon is, that the male issue 
shall be admitted before the female. 



* I Feud. 20 

* Dt'tcendit kmfHcjut, quasi pendent* 



turn quid anient deonum recta linea, <t 
mtnffiiam rcasceitdit. 1.2. c. 39. (5) 
' 1 Inst. 1 J. 



(5) The passage in Bracton, is thus continued and qualified, "«? via ijud 
itcfcendit" And this is a necessary qualification, because the uncle may 
inherit to the son, and die father to the uncle, so that indircctft/ the in- 
heritance does ascend. Though this, and other exception*, cannot be ac- 
counted for on the principles laid down in the test, jet I conceive the 
author'* reasoning to be just, and dint it will often be found in the old 
fogtiiil law, that where there is a good foundation for a rule in general, 
(ho nde i« extended to eases in which that foundation win not strictly bear 
it Ott| rather tlian introduce a multiplicity of conflicting rules. The 
total exclusion ,,f 1nt . half-blood iron, inheriting, even where there PBMC 
be, in fact, n greater chance of descent from the first purchaser, than in the 
whole blood, u mi hMMMI in point, Sec post, p. 2S I . 
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Thus sons shall be admitted before daughters ; or, as our 
male lawgivers have somewhat uncomplaisantly expressed it, 
the worthiest of blood shall be preferred e . As if John Stiles 
hath two sons, Matthew and Gilbert, and two daughters, 
Margaret and Charlotte, and dies; first Matthew, and (in: 
case of his death without issue) then Gilbert shall be admitted 
to the succession in preference to both the daughters. 

This preference of males to females is entirely agreeable 
to the law of succession among the Jews', and also among, 
the states of Greece, or at least among the Athenians K : but 
was totally unknown to the laws of Rome h (such of them 
I mean as are at present extant,) wherein brethren and sisters, 
were allowed to succeed to equal portions of the inheritance. 
I shall not here enter into the comparative merit of the Ro- 
man and the other constitutions in this particular, nor exa- 
mine into the greater dignity of blood in the male or female. 
sex : but shall only observe, that our present preference of 
males to females seems to have arisen entirely from the feodal 
law. For though our British ancestors, the Welsh, appear 
to have given a preference to males ', yet our Danish prede- 
cessors (who succeeded them) seem, to have made no distinc- 
tion of sexes, but to have admitted all the children at once 
to the inheritance k . But the feodal law of the Saxons on 
the continent (which was probably brought over hither, and 
first altered by the laws of king Canute) gives an evident 
preference of die male to the female sex. " Pater aut mater 
" defuncti, filio nonjttiae haereditatem relinquent, ..... 
" Qui de/imctus nonJUios sedJUias reliquerit, ad eas (minis 
" haereditas pertineat l ." It is possible, therefore, lliet this 
preference might be a branch of that imperfect system of 
feuds, which obtained here beforethe conquest; especially 
as it subsists among the customs of gavelkind, and as, in the 
charter or laws of king Henry the first, it is not (like many [ 214 ] 
Norman innovations) given up, but rather enforced m . The 
true reason of preferring the males must be deduced from 
feodal principles : for, by the genuine and original policy of 

' Hal. H.C. L. 235. . '' Stat. Wall. lSEdw.I. 

' Numb. c. 37. k LL. CantU. c. 68. 

« Petit LL. Attic. 1.6. t. 6. ' tit. 7. § 1 & 4. 

" Inst. 3. 1. 6. « c 70. 
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that constitution, no female could ever succeed to a proper 
feud n , inasmuch as they were incapable of performing those 
military services, for the sate of which that system was esta- 
blished. But our law does not extend to a total exclusion of 
females, as the Salic law, and others, where feuds were most 
strictly retained; it only postpones them to males; for though 
daughters are excluded by sons, yet they succeed before any 
collateral relations ; our law, like that of the Saxon feudists 
before mentioned, thus steering a middle course, between the 
absolute rejection of females, and the putting them on a foot- 
ing with males. 

III. A third rule or canon of descent is this; that where 
there are two or more males, in equal degreee, the eldest only 
shall inherit ; but the females all together. 



As if a man hath two sons, Matthew and Gilbert, and two 
daughters, Margaret and Charlotte, and dies ; Matthew his 
eldest son shall alone succeed to his estate, in exclusion of 
Gilbert the second son and both the daughters; but, if both the 
sons die without issue before the father, the daughters Margaret 
and Charlotte shall both inherit the estate as coparceners . 

This right of primogeniture in males seems antiently to 
have only obtained among the Jews, in whose constitution 
the eldest son had a double portion of the inheritance p ; in 
the same manner as with us, by the laws of king Henry the 
first % the eldest son had the capital fee or principal feud of 
his father's possessions, and no other pre-eminence ; and as 
the eldest daughter had afterwards the principal mansion, 
when the estate descended in coparcenary r . The Greeks, 
the Romans, die Britons, the Saxons, and even originally the 
feudists, divided the lands equally ; some among all the chil- 
dren at large, some among the males only. This is certainly 
the most obvious and natural way ; and has the appearance, 
at least in the opinion of younger brothers, of the greatest 
impartiality and justice. But when the emperors began to 
create honorary feuds, or titles of nobility, it was found neces* 

* l FeW. s. i «. 70. 

* Litt. 5 5, tift]«. H. C. L. 238. ' GbuviU /■ 7. c 3. 
► SeUkn, * nice. Jfr. e.5, 
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sary (in order to preserve their dignity) to make them im- 
partible *, or (as they styled them) feuda individual and in 
consequence descendible to the eldest son alone. This ex- 
ample was farther enforced by the inconveniences that attended 
the splitting of estates ; namely, the division of the military 
services, the multitude of infant tenants incapable of perform- 
ing any duty, the consequential weakening of the strength of 
the kingdom, and the inducing younger sons to take up with 
the business and idleness of a country life, instead of being 
serviceable to themselves and the public, by engaging in 
mercantile, in military, in civil, or in ecclesiastical employ- 
ments r . These reasons occasioned an almost total change 
in the method of feodal inheritances abroad; so that the 
eldest male began universally to succeed to the whole of the 
lands in all military tenures : and in this condition the feodal 
constitution was established in England by William the 
conqueror. 

Yet we find that socage estates frequently descended to all 
the sons equally, so lately as when Glanvill u wrote, in the 
reign of Henry the second; and it is mentioned in the 
mirror "as a part of our antient constitution, that knights' 
fees should descend to the eldest son, and socage fees should 
be partible among the male children. However, in Henry 
the third's time, we find by Bracton x that socage lands, in 
imitation of lands in chivalry, had almost entirely fallen into 
the right of succession by primogeniture, as. the law now [ 216 ] 
stands : except in Kent, where they gloried in the preservation 
of their antient gavelkind tenure, of which a principal branch 
was a joint inheritance of all the sons y ; and except in some 
particular manors and townships, where their local customs 
continued the descent, sometimes to all, sometimes to the 
youngest son only, or in other more singular methods of 
succession. 

As to the females, they are still left as they were by the 
antient law : for they were all equally incapable of performing 
any personal service; and, therefore, one main reason of jire- 

* 2 Feud. 55. « c. 1. |3. . 

« Uale. H. C.L. 221. * /. 2. c.30, SI. 34. 

u /. 7. c. 3. y SomiMr. Gavelk. 7. ' 
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ferriug die eldest ceasiug, such preference would have been 
injurious to the rest: and the other principal purpose, the 
prevention of the too minute subdivision of estates, was left, to 
be considered and provided for by the lords, who had the 
disposal of these female heiresses in marriage* However, the 
succession by primogeniture, even among females, took place 
as to the inheritance of the crown * ; wherein the necessity of 
a sole and determinate succession is as great in the one sex 
as the otker. And the right of succession, though not of 
primogeniture, was also established with respect to female 
dignities and tides of honour. For if a man holds an earldom 
to him and the heirs of his body, and dies, leaving only 
daughters ; the eldest shall not of course be countess, but the 
dignity is in suspense or abeyance till die king shall declare 
his pleasure ; for he, being the fountain of honour, may confer 
it on which of diem he pleases*. In which disposition is 
preserved a strong trace of the antient law of feuds, before 
their descent by primogeniture even among the males was 
established; namely, that the lord might bestow them on 
which of the sons he thought proper — " progressum est ui ad 
u jttio$ devcnirei) in quern scilicet dominus hoc ivllet bentfkitm 
** cmifirmare*:* 

IV. A fourth rule, or canon of descents, is this ; that 

the lineal descendants, in infinitum, of any person deceased, 

[ 217 ] shall represent their ancestor; that is* shall stand in the same 

place as the person himself would have done, bad he been 

living. 

Thus the child, grandchild, or great grandchild (either 
male or female) of the eldest son succeeds before the younger 
son, and so in infinitum*. And these representatives shall 
take neither more nor less, but just so much as their principals 
would have done. As if there be two sisters, Margaret and 
Charlotte ; and Margaret dies, leaving six daughters ; and 
then John Stiles, the father of the two sisters, dies without 
other issue : these six daughters shall take among them ex- 
actly the same as their mother Margaret would have done, 
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had she been living ; that is, a moiety of the lands of John 
Stiles in coparcenary: so that, upon partition made, if the 
land be divided into twelve parts, thereof Charlotte* the sur- 
viving sister, shall have six, and her six nieces, the daughters 
<jf Margaret, one apiece. 

This taking by representation is called succession in stirpes* 
according to the roots : since all the branches inherit the same 
share that their root, whom they represent, would have done. 
And in this manner also was the Jewish succession directed d j 
but the Roman somewhat differed from it. In the descending 
line the right of representation continued in infinitum, and the 
inheritance still descended in stirpes ; as if one of three 
daughters died, leaving ten children, and then the father 
died; the two surviving daughters had each one third of his 
effects, and the ten grandchildren had the remaining third 
divided between them. And so among collaterals, if any 
person of equal degree with the persons represented were 
still subsisting, (as if the deceased left one brother, and two 
nephews the sons of another brother,) the succession was still 
guided by the roots - but, if both of the brethren were dead 
leaving issue, then (I apprehend,) their representatives in equal 
degree became themselves principals, and shared the inherit- r g.Q -1 
ance per capita* that is, share and share alike ; they being 
themselves now the next in degree to the ancestor, in their own 
right, and not by right of representation *. So, if the next heirs 
of Titius be six nieces, three by one sister, two by another, and 
one by a third ; his inheritance by the Roman law- was divided 
into six parts, and one given to each of the nieces : whereas 
the law of England in this case would still divide it only into 
three parts, and distribute it per stirpes, thus; one third to the 
three children who represent one sister, another third to the 
two who represent the second, and the remaining third to the 
one child who is the sole representative of her mother. 

This mode of representation is a necessary consequence of 
the double preference given by our law, first to the male issue, 
and next to the first-born among the males, to both which 
the Roman law is a stranger. For if all the children of three 

te*m,&fwx. £br. e.L • AS*. U0. c. 3. 1*0.1.1.6. 
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sisters were hi England to claim per eapifa t in their own right 
as next of kin to the ancestor, without any respect to the 
stocks from whence they sprung, oncl those children were 
partly male and partly temale ; then the eldest male among 
them would exclude not only his own brethren and sisters, 
but all the issue of the other two daughters ; or else the law 
in this instance must be inconsistent with itself, and depart 
from the prefer once which it constantly gives to the moles 
and the first-born, among persons in equal degree. Whereas, 
by dividing the inheritance according to the roots, or gthyes 
the rule of descent is kept uniform and steady : the issue of 
the eldest son excludes all other pretenders, as the son him- 
self (if living} would have done; but the issue of two daugh- 
ters divide the inheritance between them, provided their 
mothers (if living) would have done the same : and among 
these several issues, or representatives of the respective roots, 
the same preference to males and the same right of primo- 
geniture obtain as would have obtained at the first among the 
roots themselves, the sons or daughters of the deceased. As 
if a man hath two sons, A and B» and A dies leaving two 
sons, and then the grandfather dies ; now the eldest sou of A 
shall succeed to the whole of his grandfather's estates; and if 
A had left only two daughters, they should have succeeded 
also to equal moieties of the whole, in exclusion of B and his 
issue. But if a man hath only three daughters, C, D, and E; 
and C dies leaving two sons, D leaving two daughters, and 
E leaving a daughter and a son who is younger than his 
sister : here, when the grandfather dies, the eldest son of C 
shall succeed to one third, in exclusion of the younger ; the 
two daughters of D to another third in partnership ; and 
the son of E to the remaining third, in exclusion of his elder 
sister. And the same right of representation, guided nnd 
restrained by the same rules of descent, prevails downwards 
in infinitum. 

Yet this right does not appear to have been thoroughly 
established in the time of Henry the second* when Glanvill 
wrote : and therefore, in the title to the crown especially, 
we find frequent contents between the younger (but surviv- 
ing) brother and his nephew (being the son and represent- 
ative of th« elder deceased) in regard to the inheritance of 
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their common ancestor : for the uncle is certainly nearer of 
kin to the common stock, by one degree, than the nephew ; 
though the nephew, by representing his father, has in him 
the right of primogeniture. The uncle also was usually 
better able to perform the services of the fief; and besides 
had frequently superior interest and strength to back his 
pretensions, and crush the right of his nephew. And even 
to this day, in the lower Saxony, proximity of blood takes 
place of representative primogeniture ; that is, the younger 
surviving brother is admitted to the inheritance before the 
son of an elder deceased: which occasioned the disputes 
between the two houses of Mecklenburg Schwerin and 
Strelitz, in 1692 f . Yet Glanvil, with us, even in the 
twelfth century, seems ■ to declare for the right of the ne- 
phew by representation; provided the eldest son had not 
received a provision in lands from his father, or' (as the civil 
law would call it) had not been foris-famttiated, in his life- C 220 ] 
time. King John, however, who kept his nephew Arthur 
from the throne, by disputing this right of representation, 
did all in his power to abolish it throughout the realm h : 
but in the time of his son, king Henry the third, we find 
the rule indisputably settled in the manner we have here 
laid it down 1 , and so it has continued ever since. And thus 
much for lineal descents. 

V. A fifth rule is, that on failure of lineal descendants, 
or issue, of the person last seised, the inheritance shall descend 
to his collateral relations, being of the blood of the first pur- 
chaser; subject to the three preceding rules. 

Thus if Geoffrey Stiles purchases land, and it descends to 
John Stiles his son, and John dies seised thereof without 
issue; whoever succeeds to this inheritance must be of the 
blood of Geoffrey, the first purchaser of this family k . The 
first purchaser, perquisitor, is he who first acquired the estate 
to his. family, whether the same was transferred to him by 
sale or by gift, or by any other method, except only that of 
descent 

f Mod. Un. Hist. xlii. SS4. » Bracton, 1.3. c.30. $2« 

« /. 7. c. S. k Co. Litt. 12. 

»> Hale, H.C.L. 217. 229. 
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This is a rule almost peculiar to our own laws, and those 
of a similar original. For it was entirely unknown among 
the Jews, GreekSj and Romans; none of whose laws looked 
any farther than the person himself who died seised of the 
estate; but assigned fcim an heir, without considering by 
what title he gained it, or from what ancestor he derived it. 
But the law of Normandy ' agrees with our law in this 
respect ; nor indeed is that agreement to be wondered at, 
since the law of descents in both is of feodal original ; and 
this rule or canon cannot otherwise be accounted for than by 
recurring to feodal principles. 

When feuds first began to be hereditary, it was made a 
necessary qualification of the heir, who would succeed to a 
feud, that he should be of the blood of, that is, lineally de- 
[ 221 ] scended from, the first feudatory or purchasor. In conse- 
quence whereof, if a vasal died seised of a feud of his own 
acquiring, or feudum novum, it could not descend to any but 
his own offspring; no, not even to his brother; because he 
was not descended, nor derived Ins blood, from the first ac- 
quirer. But if it wskajhtdum antiquum, that is, one descended 
to the vasal from his ancestors, then his brother, or such 
other collateral relation as was descended and derived his 
blood from the first feudatory, might succeed to such inhe- 
ritance. To this purpose speaks the following rule ; "J'rater 
" Jratri, sine legitime haerede defitneto* in beneficio, quodeorum 
" patrisjuit, stteeedat : sin autem units ejratribus a domino Jew- 
" dtmi acceperit, eo defkneto sine legitime naerede, Jrater rjm in 
u fmdum non succedii m ." The true feodal reason for which 
rule was tiiis; that what was given to a man, for his personal 
service and personal merit, ought not to descend to any but 
the heirs of his person. And therefore, as in estates-tad, 
(which a proper feud very much resembled,) so in the feodal 
donation, " nomen haeredts, in prima imvstttura Mrjpmwp% 
" tantmn ad descendentes ex cut port prim vasalli extatditur t 
14 et non ad eollaterales f nisi ex cotpore phmi vasalli nve stipilts 
"descendant"-" the will of the donor, or original lord, 
(when feuds were turned from life-estates into inheritances,) 
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not being to make them absolutely hereditary, like the Ro- 
man allodium, but hereditary only sub modo ,* not hereditary to 
the collateral relation s, or lineal ancestors, or husband, or 
wife of the feudatory, but to llie issue descended from hrs 
body only. 

However, in process of time, when the feodal rigour 
was in port abated, a method was invented to let in the 
collateral relations of the grantee to the inheritance, by 
by granting him & feudum novtun to hold ut feudum antiquum; 
that is, with nil the qualities annexed of a feud derived from 
his ancestors, and then the collateral relations were ad- 
mitted to succeed even in infinitum, because they might 
have been of the blood of, that is, descended from, the first 
imaginary purchasor. For since it is not ascertained in such £ 222 ] 
general grants, whether this feud shall be held ut feudum 
paleruum or feudum avitttm, but ut feudum antiquum merely ; 
as a feud of indefinite antiquity : that is, since it is not ascer- 
tained from which of the ancestors of the grantee this feud 
shall be supposed to have descended ; the law will not ascer- 
tain it, bnt will suppose any of his ancestors, pro re nata, to 
have been the first purchasor ; and therefore it admits am/ of 
his collateral kindred (who have the other necessary requi- 
sites) to the inheritance, because every collateral kinsman 
must be descended from some one of his lineal ancestors. 

Of this nature are all the grants of fee-simple estates of 
this kingdom ; for there is now in the h\w of England no 
such thing as a grant of a feudum novum, to be held id no- 
vum i unless in a case of a fee- tail, and there we see that 
this rule is strictly observed, and none but the lineal de- 
scendants of the first donee (or purchasor) are admitted; but 
every grant of lands in fee-simple is with us a feudum novum 
to be held at antiquum* as a feud whose antiquity is indefi- 
nite } and therefore the collateral kindred of the grantee, or 
descendant* from any of his lineal ancestors', by whom the 
lands might have possibly been purchased, are capable of 
being called to the inheritance. 

Yet when an estate hath really descended in a course of 
inheritance to the person last seised, the strict rule of the 
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feodal law is still observed s and none are admitted but the 
heirs of those through whom the inheritance hath passed ; 
for all others have demonstrably none of the blood of the 
first purchasor in them, and therefore shall never succeed. 
As, if lands come to John Stiles by descent from his mo- 
ther Lucy Baker, no relation of his father (as such) shall 
ever be his heir of these lands; and vice versa, if they de- 
scended from his father Geoffrey Stiles, no relation of his 
mother (as such) shall ever be admitted thereto, for his 
father's kindred have none of his mother's blood, nor have 
his mother's relations any share of his father's blood. And 
so if the estate descended from his lather's fat Iter, George 
Stiles; the relations of his father's mother, Cecilia Kempe, 
shall for the same reason never be admitted, but only those of 
I 22S ] his father's father. This is also the rule of the French law , 
which is derived from the same feodal fountain (6). 

Here we may observe, that so far as the feud is really 
antiquum, the law traces it back, and will not suffer any to 
inherit but the blood of those ancestors, from whom the feud 
was conveyed to the late proprietor. But when, through 
length of time, it can trace it no farther ; as if it be not 
known whether his grandfather, George Stiles, inherited it 
from his father Walter Stiles, or his mother Christian Smith, 
or if it appear that his grandfather was the first grantee, and 
so took it (by the general law) as a feud of indefinite anti- 
quity ; in either of these cases the law admits the descend- 
ants of any ancestor of George Stiles, either paternal or ma- 
ternal, to be in their due order the heirs to John Stiles of 
this estate; because in the first case it is really uncertain, and 
in the second case it is supposed to be uncertain, whether the 
grandfather derived his title from the part of his father or his 
mother. 

This then is the great and general principle, upon which 
the law of collateral inheritances depends ; that upon failure 

• Ilomat. /wrf 2. pr, 
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of issue in the last proprietor, the estate shall descend to the 
blood of the first purchasor; or that it shall result back to 
the heirs of the body of that ancestor, from whom it either 
really has, or is supposed by fiction of law to have originally 
descended; according to the rule laid down in the year 
books p , Fitzherbert % Brook r , and Hale •, " that he who 
" would have been heir to the father of the deceased " (and, 
of course, to the mother, or any other real or supposed pur- 
chasing ancestor) " shall also be heir to the son ;" a maxim, 
that will hold universally, except in the case of a brother or 
sister of the half-blood, which exception (as we shall see 
hereafter) depends upon very special grounds. 

The rules of inheritance that remain are only rules of 
evidence, calculated to investigate who the purchasing ances- 
tor was ; which in feudis vere antiquis has in process of time 
been forgotten, and is supposed so to be in feuds that are held [ 224 3 
tit antiquis* 

VI. A sixth rule or canon therefore is, that the collateral 
heir of the person last seised must be his next collateral kins- 
man, pf the whole blood. 

First, he must be his next collateral kinsman, either 
personally or jure representationis ; which proximity is 
reckoned according to the canonical degrees of consan- 
guinity before mentioned. Therefore, the brother being in 
the first degree, he and his descendants shall exclude the 
uncle and his issue, who is only in the second. And herein 
consists the true reason of the different methods of comput- 
ing the degrees of consanguinity, in the civil law on the 
one hand, and in the canon and common laws on the other. 
The civil law regards consanguinity, principally with respect 
to successions, and therein very naturally considers only the 
person deceased, to whom the relation is claimed : it there- 
fore counts the degrees of kindred according to the number 
of persons through whom the claim must be derived from 
him; and makes not only his great-nephew but also his 

» M. \2Edw.IV. 14. ' Abr.t. discent. 38. 
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first-cousin to be both related to him in the fourth degree; 
because there are three persons between him and each of them. 
The canon law regards consanguinity principally with a 
view to prevent incestuous marriages, between those who 
have a large portion of the same blood running in their 
respective veins ; and therefore looks up to the author of that 
blood, or the common ancestor, reckoning the degrees from 
him: so that the great-nephew is related in the third ca- 
nonical degree to the person proposed, and the first-cousin in 
the second : the former being distant three degrees from the 
common ancestor (the father of the propositus), and therefore 
deriving only one-fourth of his blood from the same fountain ; 
the latter, and also the jiroposittts himself, being each of them 
distant only two degrees from the common ancestor (the 
grandfather of each J, and therefore having one half of each 
of their bloods the same. The common Jaw regards con- 
sanguinity principally with respect to descents ; and having 
therein the same object in view as the civil, it may seem as 
if it ought to proceed according to the civil computation, 
[ 225 ] But as it also respects the purchasing ancestor, from whom 
the estate was derived, it therein resembles the canon law, and 
therefore counts it's degrees in the same manner. Indeed the 
designation of person, in seeking for the next of kin, will 
come to exactly the same end (though the degrees will be 
differently numbered), whichever method of computation we 
suppose the law of England to use ; since the right of re- 
presentation, of the parent by the issue, is allowed to prevail 
in iti/tnifum. This allowance was absolutely necessary, else 
there would have frequently been many claimants in exactly 
the wane degree of kindred, as (tor instance) uncles and 
nephews of the deceased ; which multiplicity, though no 
material inconvenience in the Roman law of partible in- 
heritances, yet would have been productive of endless con- 
fusion where the right of sole succession, as with us, is 
established. The issue or descendants therefore of John 
St ilea's brother are all of them in the first degree of kindred 
with respect to inheritances, those of his uncle in the second, 
and those of his great-uncle in the third ; as their respective 
ancestors, if living, would have been ; and jire severally called 
to the succession in right of such their representative prox- 
imity. 
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The right of representation being thus established, the 
former part of the present rule amounts to this; that, on 
Failure of issue of the person last seised, the inheritance shall 
descend to the other subsisting issue of his next immediate 
ancestor. Thus, if John Stiles dies without issue, his estate 
aboil descend to Francis his brother, or his representatives; 
he being lineally descended from Geoffrey Stiles, John's next 
immediate ancestor, or father. On failure of brethren, or 
sisters, and their issue, it shall descend to the uncle of John 
Stiles, tile lineal descendant of his grandfather George, and 
so on in infinitum. Very similar to which was the law of 
inheritance among the antient Germans, our progenitors : 
u haeredes sitecexsorrsque, sui cuique liber i, et nullum AMU* 
"- mentum : si liheri non smit^ proximus gradus in possessions, 
" JratreS) patmi f avuncidi K" 

Now here it must be observed, that the lineal ancestors, [ 226 ] 
though (according to the first rule) incapable themselves of 
succeeding to the estate, because it is supposed to have al- 
already passed them, are yet the common stocks from which 
the next successor must spring. And therefore in the Jewish 
law, which in this respect entirely corresponds with ours u , 
the father or other lineal ancestor is himself said to be the 
heir, though long since dead, as being represented by the 
persons of his issue ; who are held to succcecd, not in their 
own rights, as brethren, uncles, %c, but in right of represent- 
ation, as the offspring of the father, grandfather, <ff-e. of the 
deceased ?■ But, though the common ancestor be thus the 
root of the inheritance, yet with us it is not necessary to name 
him in making out the pedigree or descent. For the descent 
between two brothers is held to be an immediate descent ; 
and therefore title may be made by one brother or his repre- 
sentatives to or through another, without mentioning their 
common father*. If Geoffrey Stiles hath two sons, John 
and Francis, Francis may claim as heir to John, without 
naming their father Geoffrey ; and so the son of Francis 
may claim as cousin and heir to Matthew the son of John, 
without naming the grandfather ; viz. as son of Francis, who 

! Tacitus <fcmor, Gem, 20, ' 1 Sid. 196. 1 Vent,4£$, 1 t*v. 60. 

« Miiirtb. e97, 19 Mod. 619. 

w Seidell, dc tucc, Bbr. c 19. 
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was the brother of John, who was the father of Matthew. 
But though the common ancestors are not named in deducing 
the pedigree, jet the law still respects them as the fountains 
of inheritable blood ; and therefore, in order to ascertain 
the collateral heir of John Stiles, it is first necessary to recur 
to his ancestors in the first degree ; and if they have left any 
other issue besides John, that issue will be his heir. On de- 
fault of such, we must ascend one step higher, to the ances- 
tors in the second degree, and then to those m the third and 
fourth, and so upwards in injtnititm, till some couple of an- 
cestors be found, who have other issue descending from them 
beside the deceased, in a parallel or collateral line. From 
these ancestors the heir of John Stiles must derive his de- 
scent ; and in such derivation the same rules must be ob- 
[ 227 ] served, with regard to sex, primogeniture, and represent- 
ation, that have before been laid down with regard to lineal 
descents from the person of the last proprietor. 

But, secondly, the heir need not be the nearest kinsman 
absolutely, but only sub modo; that is, he must be the nearest 
kinsman of the "whole blood ; fur if there be a much nearer 
kinsman of the hnlf blood, a distant kinsman of the whole 
blood shatl be admitted, and the other entirely excluded ; 
nay, the estate shall escheat to the lord, sooner than the half 
blood shall inherit 

A ki nsmak of the whole blood is he that is derived, not 
only from the same ancestor, but from the same couple of 
ancestors. For, as every man's own blood is compounded 
of the bloods of his respective ancestors, he only is properly 
of the whole or entire blood with aitother, who hath (so fur 
as the distance oi' degrees will permit) all the same ingre- 
dients in the composition of his blood that the other had. 
Thus the blood of John Stiles being composed of those of 
Geoffrey Stiles his father, and Lucy Baker his mother, there* 
fore his brother Francis, being descended from both the 
same parents, hath entirely the same blood with John Stiles ; 
or he is his brother of the whole blood. But if. after the 
death of Geoffrey, Lucy Baker the mother marries a second 
husband, Lewis Gay, and hath issue by him; the blood of 
this issue, being compounded of the blood of Lucy Baker 
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(it is true) on the one part, but that of Lewis Gay (instead 

of Geoffrey Stiles), on the other part, it hath therefore only 

half the same ingredients with that of John Stiles ; so that 

he is only his brother of the half blood, and for that reason 

they shall never inherit to each other. So also, if the father 

has two sons, A and B, by different venters or wives ; now 

these two brethren are not brethren of the whole blood, and 

therefore shall never inherit to each other, but the estate 

shall rather escheat to the lord. Nay, even if the father dies, 

and his lands descend to his eldest son A, who enters thereon, 

and dies seised without issue ; still B shall not be heir to this 

estate, because he is only of the half blood to A, the person 

last seised : but it shall descend to a sister (if any) of the 

whole blood to A : for in such cases the maxim is, that the 

seisin or possessio fratris facit sororem esse haeredem. Yet, [ 228 ] 

had A died without entry, then B might have inherited : not 

as heir to A his half-brother, but as heir to their common 

father, who was the person last actually seised y . 

This total exclusion of the half blood from the inherit- 
ance, being almost peculiar to our own law is looked upon 
as a strange hardship by such as are unacquainted with the 
reasons on which it is grounded. But these censures arise 
from a misapprehension of the rule, which is not so much to 
be considered in the light of a rule of descent, as of a rule of 
evidence : an auxiliary rule, to carry a former into execution. 
And here we must again remember, that the great and most 
universal principle of collateral inheritances being this, that 
the heir to afeudwn antiquum must be of the blood of the first 
feudatory or purchasor, that is, derived in a lineal descent 
from him ; it was originally requisite, as upon gifts in tail it 
still is, to make out the pedigree of the heir from the first 
donee or purchasor, and to shew that such heir was his lineal 
representative. But when, by length of time and a long 
course of descents, it came (in those rude and unlettered 
ages) to be forgotten who was really the first feudatory or 
purchasor, and thereby the proof of an actual descent from ' 
him became impossible; then the law substituted what sir 
Martin Wright ■ calls a reasonable, in the stead of an rmpo*> 

r Hale, H. C. L. 83*. * Tenure*, 185. 
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y title, proof; for it remits the proof of an actual descent from 
the first purchasor; and only requires in lieu of it, that the 
claimant be next of the whole blood to the person last in 
possession, (or derived from the same couple of ancestors) ; 
which will probably answer the same end as if he could trace 
his pedigree in a direct line from the first purchasor. For 
he who is my kinsman of the whole blood, can have no an- 
cestors beyond or higher than the common stock, but what 
are equally my ancestors also ; and mine are vice versa his ; 
he therefore is very likely to be derived from that unknown 
ancestor of mine, from whom the inheritance descended. But 
a kinsman of the half blood has but one half of his ancestors 
above the common stock the same as mine; and therefore 
there is not the same probability of that standing requisite in 
the law, that he be derived from the blood of the first pur- 
chasor. 



[ 229 ] To illustrate this by example. Let there be John Stiles, 
and Francis, brothers, by the same father and mother, and 
another sou of the same mother by Lewis Gay, a second hus- 
band. Now, if John dies seised of hinds, but it is uncertain 
whether they descended to him from his father or mother; 
in this case his brother Francis, of the whole blood, is 
qualified to be his heir : for lie is sure to be in the line of 
descent from the first purchasor, whether it were the line of 
the rather or the mother. But if Francis should die before 
John, without issue, the mother's son by Lewis Gay (or 
brother of the half blood) is utterly incapable of being heir ; 
for he cannot prove his descent from the first purchasor, who 
is unknown, nor has he that fair probability which die law 
admits as presumptive evidence, since he is to the full as 
likely not to be descended from the line of the first pur- 
chasor, as to be descended ; and therefore the inheritance 
shall go to the nearest relation possessed of this presumptive 
proof, the whole blood. 

And, as this is the case in feudis antiquis, where there 
really did once exist a purchasing ancestor, who is forgotten ; 
it is also the case in feudis novis held ui antiqwis, where the 
purchasing ancestor is merely ideal, and never existed but 
only in fiction o£ lam Of this nature are all grants of lands 
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in fee-simple at this day, which are inheritable as if they 
descended from some uncertain indefinite ancestor, and there- 
fore any of the collateral kindred of the real modern purchasor 
(and not his own offspring only) may inherit them, pro- 
vided they be of the whole blood ; for all such are, in judg- 
ment of law, likely enough to be derived from this indefinite 
ancestor : but those of the half blood are excluded, for want 
of the same probability* Nor should this be thought hard, 
that a brother of the purchaser, though only of the half blood, 
must thus be disinherited, and a more remote relation of the 
whole blood admitted, merely upon a supposition and fiction 
of law: since it is only upon a like supposition and fiction, 
that brethren of purchasors (whether of the whole or half 
blood) are entitled to inherit at all ; for we have seen that in 
fmdis stride uovis neither brethren nor any other collaterals C 2S0 ] 
were admitted, As therefore in Jeudis antiquis we have seen 
the reasonableness of excluding the half blood, if by a fiction 
of law a feudum novum be made descendible to collaterals as 
if it was Jcmiuni antiquum, it is just and equitable that it 
should be subject to the same restrictions as well as the same 
latitude of descent 

Perhaps by this time the exclusion of the half blood does 
not appear altogether so unreasonable as at first sight it is 
apt to do. It is certainly a very fine-spun and subtle nicety; 
but considering the principles upon which our law is founded, 
it is not an injustice, nor always a hardship ; since even the 
succession of the whole blood was originally a ^beneficial in- 
dulgence, rather than the strict right of collaterals; and 
though that indulgence is not extended to the demi-kindred, 
yet they ore rarely abridged of any right which they could 
possibly have enjoyed before. The doctrine of the whole 
blood was calculated to supply the frequent impossibility of 
proving a descent from the first purchasor, without some 
proof of which (according to our fundamental maxim) there 
can be no inheritance allowed of. And this purpose it an- 
swers, for the most part, effectually enough. I speak with 
these restrictions, because it does not, neither can any other 
method, answer this purpose entirely. For though all the 
ancestors of John Stiles, above the common stock, are also 
tin* ancestor a of hie collateral kinsman of the whole blood ; 
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yet, unless that common stock be in the first degree, (that is 
unless they have the same father and mother,} there will be 
intermediate ancestors, below the common stock, that belong 
to either of them respectively, from which the other is not 
descended, and therefore can have none of their blood. 
Thus, though John Stiles and his brother of the whole blood 
can each have no other ancestors than what are in common to 
them both ; yet, with regard to his uncle where the common 
stock is removed one degree higher, {iliat is the grandfather 
and grandmother,) one half of John's ancestors will not be 
the ancestors of his uncle : his pdirtmt, or father's brother, 
derives not his descent from John's maternal ancestors : nor 
his avunculus, or mother's brother, from those in the paternal 
[ 2S1 3* line. Here then the supply of proof is deficient, and by no 
means amounts to a certainty : and the higher the common 
stock is removed, the more will even the probability decrease. 
But it must be observed, that (upon the same principles of 
calculation) the half blood have always a much less chance to 
be descended from an unknown indefinite ancestor of the 
deceased, than the whole blood in the same degree. As, in 
the first degree, the whole brother of John Stiles is sine to 
be descended from that unknown ancestor; his half brother 
has only an even chance, for half John's ancestors are not 
his. So, in the second degree, John's uncle of the whole 
blood has an even chance : but the chances are three to one 
against his uncle of the half blood, for three fourths of John's 
ancestors are not his. In like manner, in the third degree, 
the chances are only three to one against John's great-uncle 
of the whole blood, but they are seven to one against his 
great-uncle of the half blood, for seven-eighths of John's an- 
cestors have no connexion in blood with him. Therefore the 
much less probability of the half blood's descent from the first 
purchasor, compared with that of the whole blood, in the 
several degrees, has occasioned a general exclusion of the 
half blood in all. 







But, while I thus illustrate die reason of excluding the 
half blood in general, I must be impartial enough to own, 
that, in some instances, the practice || earned farther than 
the principle upon which it goes will warrant. Particularly 
when a kinsman of the whole blood in a remoter degree* an 
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the uncle or great-uncle, is preferred to one of the half blood 
in a nearer degree, as the brother ; for the half brother hath 
the same chance of being descended from the purchasing 
ancestor as the uncle ; and a thrice better chance than the 
great-uncle or kinsman in the third degree. (7) It is also 
more especially overstrained, when a man has two sons by 
different venters, and the estate on his death descends from 
him to the eldest, who enters and dies without issue; in 
which case the younger son cannot inherit this estate, because 
he is not of the whole blood to the last proprietor *. This, 
it must be owned, carries a hardship with it, even upon feodal [ 232 ] 
principles : for the rule was introduced only to supply the 
proof of a descent from the first purchasor ; but here, as this 
estate notoriously descended from the father, and as both the 
brothers confessedly sprung from him, it is demonstrable that 
the half brother must be of the blood of the first purchasor, 
who was either the father or some of the father's ancestors. 
When, therefore, there is actual demonstration of the thing to 
be proved, it is hard to exclude a man by a rule substituted to 
supply that proof when deficient. So far as the inheritance 
can be evidently traced back, there seems no need of calling 
in this presumptive proof, this rule of probability, to investi- 
gate what is already certain. Had the elder brother, indeed, 
been a purchasor, there would have been no hardship at all, 
for the reasons already given: or had the J rater uterinvs only, 
or brother by the mother's side, been excluded from an inhe- 
ritance which descended from the father, it had been highly 
reasonable. 

a A still harder case than this happen- blood ; and that the youngest daughter 

ed, M. 10 Edw. III. On the death of a should retain only her original fourth 

man, who had three daughters by a first part of their common father's lands, 

wife, and a fourth by another, his lands (10 An. 27. ) And yet it was clear law 

descended equally to all four as copar- in M. J 9 Edw. II. that where lands had 

ceners. Afterwards the two eldest died descended to two sisters of the half-blood, 

without issue : and it was held, that the as coparceners, each might be heir of 

third daughter alone should inherit their those lands to the other. Mayn. Edw. II. 

shares, as being their heir of the whole 628. Fits. abr. tit. guare imjtcdit. 177. 



(7) Mr. Christian observes correctly, that this should be twice; half 
brothers have half the same blood, great-uncle and great nephew one- 
fourth ,• it is, therefore, two to one. 
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Indeed, it is this very instance, of excluding a f rater co«- 
san^n/ut'uSf or brother by the father's side, from an inherit- 
ance which descended a patre, that Craig b has singled out 
ou which to ground his strictures on the English law of half 
blood. And, really, it should seem as if originally the custom 
of excluding the half blood in Normandy c extended only to 
exclude a jrater tUerinus, when the inheritance descended a 
a pabr, and vice ttersa^ and possibly in England also ; as even 
with us it remained a doubt, in the time of Bracton d , and of 
Fleta % whether the half blood on the father's side was ex- 
cluded from the inheritance which originally descended from 
the common father, or only from such as descended from the 
respective mothers, and from newly-purchased lands. So also 
[ 233 ~] the rule of law, as laid down by our Fortescue f , extends no 
farther than tins : fiatcr Jratri uterino rwn succedet in 
haereditafa- jxiterna. It is moreover worthy of observation, 
that by our law, as it now stands, the crown (which is the 
highest inheritance in the nation) may descend to the half 
blood of the preceding sovereign*, so that it be in the blood 
of the first monarch purchasor, or (in the feodal language) 
conqueror of the reigning family. Thus it actually did de- 
scend from king Edward the sixth to queen Mary, and from 
her to queen Elizabeth, who were respectively of the half 
blood to each other. For the royal pedigree being always a 
matter of sufficient notoriety, there is no occasion to call in 
the aid of this presumptive rule of evidence, to render pro- 
bable the descent from the royal stock, which was formerly 
king William the Norman, and is now (by act of parliament 11 ), 
the princess Sophia of Hanover. Hence also it is that in 
estates- tail, where the pedigree from the first donee must be 
strictly proved, half blood is no impediment to the descent * : 
because, when the lineage is clearly made out, there is no 
need of this auxiliary proof. How far it may be desirable 
for the legislature to give relief, by amending the law of 
descents in one or two instances, and ordaining that the half 
blood might always inherit, where the estate notoriously de- 
scended from its own proper ancestor, and in cases of new- 

h f. 3. t. IS. $ 14. ' di laud. LL, A«gL 5, 

* Gr.Coustum. f.25- * Plowd. «*5, Co. lilt IS, 

* L«.C*a |2. h 13 Will. III. c.f. 
' f.& 8.1. f 14. I LiU. $H, 15. 
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purchased lands, or uncertain descents, should never be 
excluded by the whole blood in a remoter degree j or how 
far a private inconvenience should be still submitted to, rather 
than a long-established rule should be shaken, it is not for 
me to determine. (8} 

The rule then, together with it's illustration, amounts to 
this : that, in order to keep the estate of John Stiles, as nearly 
as possible in the line of his purchasing ancestor, it must de- 
scend to the issue of the nearest couple of ancestors that have 
left descendants behind them ; because the descendants of one 
ancestor only are not so likely to be in the line of that pur* 
chasing ancestor, as those who are descended from both. 

But here another difficulty arises* In the second, third, [ 234 3 
fourth, and every superior degree, every man has many couples 
of ancestors, increasing according to the distances in a geo- 
metrical progression upwards k , the descendants of all which 
respective couples are (representatively) related to him in the 
same degree. Thus in the second degree, the issue of George 
and Cecilia Stiles and of Andrew and Esther Baker, the two 
grandsires and grandmothers of John Stiles, are each in the 
same degree of propinquity ; in the third degree, the respec- 
tive issues of Walter and Christian Stiles, of Luke and 
Frances Kempe, of Herbert and Hannah Baker, and oi^ 
James and Emma Thoqje, are (upon the extinction of the 
two inferior degrees) all equally entitled to call themselves the 
next kindred of the whole blood to John Stiles. To which 
therefore of these ancestors must we first resort, in order to 
find out descendants to be preferably called to the inherit- 
ance ? In answer to this, and likewise to avoid all other 
confusion and uncertainty that might arise between the 
several stocks wherein the purchasing ancestor may be 
sought for, another qualification is requisite, besides the praii- 

k Seepage 304. 

(a) Though half-brothers cannot take immediately as heire to each 
other, yet indirectly they may} as "if there be two brothers by divers 
venters, and the elder is seised of land in fee, and die without issue, and 
his uncle enter as next heire to him, who also dies without issue, now the 
yonger brother may have the land as heire to the uncle, for that he is of 
the whole blood to him.*' Litt. ».a. 
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VII. The seventh and last rule or canon is, that in col- 
lateral inheritances the male stocks shall be preferred to the 
female, (that is, kindred derived from the l)lo<>d of the male 
ancestors, however remote, shall be admitted before those 
from the blood of the female, however near,) — unless where 
the lands have, in fact, descended from a female. 



Thus the relations on the father's side are admitted in in- 
finitum} before those on the mother's side are admitted at 
all J ; and the relations of the father's father, before those of 
the father's mother; and soon. And in this the English 
law is not singular, but warranted by the examples of the 
Hebrew and Athenian laws, as stated by Se1den m , and 
Petit"; though among the Greeks in the time of Hesiod °» 
when a man died without wife or children, all his kindred 
[ 235 ] (without any distinction) divided his estate among them. 
It is likewise warranted by the example of the Roman Jaws ; 
wherein the agnatic or relations by the father, were preferred 
to the c&grtali, or relations by the mother, till the edict of the 
emperor Justinian v abolished all distinction between them. 
It is also conformable to the customary law of Normandy '. 
which indeed in most respects agrees with our English law of 
inheritance. 



However, I am inclined to think, that this rule of our 
law does not owe it's immediate original to any view of con- 
formity to those which I have just now mentioned ; but was 
established in order to effectuate and carry into execution 
the fifth rule, or principal canon of collateral inheritance, 
before laid down ; that every heir must be of the blood of 
the first purchasor. For, when such first purchaser wns not 
easily to be discovered after a long course of descents, the 
lawyers not only endeavoured to investigate him by taking 
tli*-- next relation of the whole blood to the person last in • 
possession, but also, considering that a preference had been 
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given to males (by virtue of the second canon) through the 
whole course of lineal descent from the first purchasor to 
the present time, they judged it more likely that the lands 
should have descended to the last tenant from his male than 
from his female ancestors; from the lather (for instance) 
rather than from the mother ; from the father's father rather 
than from the father's mother : and therefore they hunted 
back the inheritance (if I may be allowed the expression) 
through the male line; and gave it to the next relations on 
the side of the father, the father's father, and so upwards ; 
imagining with reason that this was the most probable way 
of continuing it in the line of the first purchasor. A con- 
duct much more rational than the preference of the agnati, 
by the Roman laws : which, as they gave no advantage to 
the males in the first instance or direct lineal succession, had 
no reason for preferring them in the transverse collateral 
one; upon which account this preference was very wisely 
abolished by Justinian. 

That this was the true foundation of the preference of the C 236 ] 
agttati or male slocks in our law, will farther appear, if we 
consider, that, whenever the lands have notoriously descended 
to a man from his mother's side, this rule is totally reversed ; 
nnd no relation of his by the lather's side, as such, can ever 
be admitted to them ; because lie cannot possibly be of the 
blood of the first purchasor. And so, e converse, if the lauds 
descended from the father's side, no relation of the mother, 
as such, shall ever inherit, So also, if they in fact descended 
to John Stiles, from his lather's mother Cecilia Kempe; 
here not only the blood of Lucy Baker his mother, but also 
of George Stiles his lather's father, is perpetually excluded. 
And, in like manner, if they be known to have descended 
from Frances Holland the mother of Cecilia Kempe, the 
Ilikj not only of Lucy Baker, and of George Stdes, but also 
of Luke Kempe the father of Cecilia, is excluded. Whereas, 
when the side from which they descended is forgotten, or 
never known, (as in the case of an estate newly purchased lo 
be hoklen idfcudttm antiquum,) here the right of inheritance 
in o runs up all the father's side, with a preference to the 
male stocks in every instance; and, if it finds no heirs there, 
it then, and then only, resorts to the mother's side ; leaving 
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no place untried, in order to find heirs that may by possibility 
be derived from the original purchasor. The greatest pro- 
bability of finding such was among those descended from the 
male ancestors ; but, upon failure of issue there, they may 
possibly be found among those derived from the females. 

This I take bo be the true reason of the constant prefer- 
ence of the agnatic succession, or issue derived from the 
male ancestors, through all the stages of collateral inheritance; 
as the ability for personal service was the reason for preferring 
the males at first in the direct lineal succession. We see 
clearly, that if males had been perpetually admitted, in utter 
exclusion of females, the tracing the inheritance back through 
the male line of ancestors must at last have inevitably brought 
us up to the first purchasor : but as males have not been 
[ 237 ] perpetually admitted, but only generally preferred „• as females 
have not been utterly excluded, but only generally postponed 
to males ; the tracing the inheritance up through the male 
stocks will not give us absolute demonstration, but only a 
strong probability, of arriving at the 8rst purchaser : which, 
joined with the other probability, of the wholeness or entirety 
of blood, will fall little short of a certainty. 

Before we conclude this branch of our inquiries, it may 
not be amiss to exemplify these rules by a short sketch of 
the manner in which we must search for the heir of a person, 
as John Stilesy who dies seised of land which he acquired, and 
which therefore he held as a feud of indefinite antiquity *, 

In the first place succeeds the eldest saa t Matthew Stiles, 
or his issue: (n° 1.) — if his line be extinct, then Gilbert 
Stiles, and the other sons respectively, in order of birth, or 
. their issuer (n° 3.) — in default of these, all the daughters 
together, Margaret and Charlotte Stiles, or their issue: 
{n° 3.) — On failure of the descendants of Joh n Stiles, himself, 
the issue of Geoffrey and Lucy Stiles, his parents, is called 
in : viz. first, Francis Stiles, the eldest brother of the whole 
blood, or his issue ; (n° 4.) — then Oliver Stiles, and the 
other whole brothers, respectively, in order of birth, or 
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their issue ; n° 5.) « — then the sisters of the whole blood all 
together, Bridget and Alice Stiles, or their issue : (n° 6.) — 
In defect of these, the issue of George and Cecilia Stiles 
his father's parents ; respect being still had to their age and 
sex : (n° 7.) — then the issue of Walter and Christian Stiles 
the parents of his paternal grandfather: (n° 8.) — then the 
issue of Richard and Anne Stiles, the parents of his paternal 
grandfather's father, (n° 9.) — and so on in the paternal 
grandfather's paternal Hue, or blood of Walter Stiles, in in- 
finitmn* In defect of these, the issue of William and Jane 
Smith, the parents of his paternal grandfather's mother: 
(n p 10.) — and so on in the paternal grandfather's maternal 
line, or blood of Christian Smith, in infinitum : till both the 
immediate bloods of George Stiles, the paternal grandfather, 
are spent — Then we must resort to the issue of Luke and 
Frances Kempe, the parents of John Stilefs paternal grand- [ 238 ] 
mother: (n° 11.} — then to the issue of Thomas and Sarah 
Kempe, the parents of his paternal grandmother's father : 
(n° 12.) — and so on in the paternal grandmother's paternal 
line, or blood of Luke Kempe, in irifinitum. — In default of 
which we must call in the issue of Charles and Mary 
Holland, the parents of his paternal grandmother's mother : 
(n° 13.) — and so on in the paternal grandmother's maternal 
line, or blood of Frances Holland, in infinitum § till Iwth the 
immediate bloods of Cecilia Kempe, the paternal grand- 
mother, are also spent. — Whereby the paternal blood of 
John Stiles entirely failing, recourse must then, and not before, 
be had to his maternal relations; or the blood of the Bakers, 
(iv* 1*, 15, 16.J Willis's, (n° 17.) Thorpe's, {n° 18, 190 ■*> 
White's (n° 20.) in the same regular, successive order, as in 
the paternal line. 

The student should however be informed, that the class, 
n° 10, would be postponed to n° 11, in consequence of the 
doctrine laid down, arguendo, by justice Man wood e, in the 
case of Clere and Brooke ■ ; from whence it is adopted by 
lord Bacon ', and sir Matthew Hale u : because, it is said, 
that all the female ancestors on the part of the father are 

1 Mo*d. 450. • H. C. L. 240 

EUmti. c. I. 
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equally worthy of blood ; and in that cast- proximity shall 
prevail. And yet, notwithstanding these respectable autho- 
rities, the compiler of this table hath ventured {in point of 
theory, for the case never yet occurred in practice) to give 
the preference to n° 10 before n° 1 1 ; for the following rea- 
sons : 1. Because this point was not the principal question in 
the case of Gere and Brooke ; but the law concerning it is 
delivered obiter only, and hi the course of argument by 
justice Manwoode; though afterwards said to be confirmed 
by the three other justices in separate, extrajudicial confer- 
i Bees with the reporter. 2. Because the chief justice, sir 
James Dyer, in reporting the resolution of the court In what 
seems to be the same case, w takes no notice of this doctrine. 
S. Because it appears from Plowden's report that very many 
gentlemen of the law were dissatisfied with this position of 
justice Manwoode; since the blood ofn° 10 was derived to 
[ 239 ] the purehasor through a greater number of males than the 
blood ofn* 11, and was therefore in their opinion the more 
worthy of the two. 4. Because the position itself destroys 
the otherwise entire and regular symmetry of our legal course 
of descents, as is manifest by inspecting the table ; wherein 
n° 16, which is analogous in the maternal line to n° 10 in the 
paternal, is preferred to n° 18, which is ftnnlagous to n? 11, 
upon the authority of the eighth rule laid down by Hale 
himself; and it destroys also that coir-mm preference of the 
male stocks in the law of inheritance, for which tin addition^ 
reason is before * given, besides the mere dignity of blood. 
5. Because it introduces all that uncertainty and contradic- 
tion, which is pointed out by an ingenious author*; and 
establishes a collateral doctrine [viz. the preference of n° 11 
to n° 10) seemingly, though perhaps not strictly, incompa- 
tible with the principal point resolved in the case of Clere 
and Brooke, viz. the preference of n° 1 1 to n Q 14. Anil, 
though that learned writer proposes to rescind the principal 
point then resolved, in order to clear this difficulty ; it is 
apprehended, that the difficulty may be better cleared, by 
rejecting the collateral doctrine, which was never yet resolved 
at all. 6. Because the reason that is given for this doctrine 



■ Dyer, nH. 
4 IVg. 2115, 6, 7. 



r Liw of inheritance*, id edit, pag. 
MX 48. 61, 63, G6, 
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by lord Bacon (viz. that in any degree, paramount the first, 
the law respecteth proximity, and not dignity of blood) is 
directly contrary to many instances given by Plowden and 
Hale, and every other writer on the law of descents. 7. Be- 
cause this position seems to contradict the allowed doctrine 
of sir Edward Coke*; who lays it down (under different 
names,) that the blood of the Kempes (alias Sandies) shall 
not inherit till the blood of the Stiles's (alias Fairfields) fail. 
Now the blood of the Stiles's does certainly not fail, till both 
n° 9 and n° 10 are extinct. Wherefore n° 11 (being the 
blood of the Kempes) ought not to inherit till then. 8. Be- • 

cause in the case, Mich. 12 Edw. IV. 14. " (much relied on 
in that of Clere and Brooke) it is laid down as a rule, that 
" cestui/, que doit inheriter al pere, doit inheriter al jits? b 
And so sir Matthew Hale c says, " that though the law ex- 
" eludes the father from inheriting, yet it substitutes and [ 240 ] 
" directs the descent as it should have been had the father 
inherited." Now it is settled, by the resolution of Clere and 
Brooke, that n° 10 should have inherited before n°ll to 
Geoffrey Stiles, the father, had he been the person last seised; 
and therefore n° 1 ought also to be preferred in inheriting 
to John Stiles, the son. 

In case John Stiles was not himself the purchaser, but the 
estate in feet came to him by descent from his father, mother, 
or any higher ancestor, there is this difference ; that the 
blood of that line of ancestors, from which it did not descend, 
can never inherit : as was formerly fully explained d . And 
the like rule, as there exemplified, will hold upon descents 
from any other ancestors. 

The student should also bear in mind, that during this 
whole process, John Stiles is the person supposed to have 
been last actually seised of the estate. For if ever it comes 
to vest in any other person, as heir to John Stiles, a new 
order of succession must be observed upon the death of such 
heir ; since he, by his own seisin, now becomes himself an 

1 Co. Litt. 12. Hawk. abr. in foe. b See pag. 223. 

a Fitzh. Abr. tit. ducent. 2. Bro. c Hist. C.L. 243. 

Abr. tit. discern. 38. « See page 236. 
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ancestor or stipes, and most be put in the place of John 
Stiles. The figures therefore denote the order in which the 
several classes would succeed to John Stiles, and not to each 
other : and before we search for an heir in any of the higher 
figures, (as n° 8) we must be first assured that all the lower 
classes (from n° 1 to n° 7) were extinct, at John Stiles*& de- 
cease. 
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CHAPTER THE FIFTEENTH. 

of TITLE BY PURCHASE, and first by 
ESCHEAT. 



PURCHASE, ptrquisit'tQi taken in it's largest and most 
extensive sense is thus defined by Littleton*; the pos- 
session of lands and tenements which a man hath by his 
own act or agreement, and not by descent from any of his 
ancestors or kindred. In this sense it is contradistinguished 
from acquisition by right of blood, and includes every other 
method of coming to an estate, but merely that by inherit- 
wherein the title is vested in a person, not by his own 



ance 



act or agreement, but by the single operation of Jaw ' 

Purchase, indeed, in it's vulgar and confined acceptation, 
is applied only to such acquisitions of land, as are obtained 
by way of bargain and sale for money, or some other valuable 
consideration. But this falls far short of the legal idea of 
purchase : for, if I give land freely to another, he is in the 
eye of the law a purchaser % and falls within Littleton's de- 
finition, for he comes to the estate by his own agreement : 
that is, he consents to the gift. A man who has his father's 
estate, settled upon him in tail, before he was bom, is also a 
purchaser : for he takes quite another estate than the law of 
descents would have given him. Nay, even if the ancestor 
devises his estate to his heir at law by will, with other limit- 
ations, or in any other shape than the course of descents 
would direct, such heir shall take by purchase *, But if a 



* Co. Lilt. 18, 
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man seised In fee, devises his whole estate to his heir at law, 
so that the heir takes neither a greater nor a less estate by 
Z 242 ] die devise than he would have done without It, he shall be 
adjudged to take by descent % even though it be charged 
with incumbrances ' ; this being for the benefit of creditors, 
and others, who have demands on the estate of the ancestor. (I ) 
If a remainder be limited to the heirs of Sempronius, here 
Sempronius himself takes nothing; but if he dies during die 
continuance of the particular estate, his heirs shall take as 
purchasers s . But if an estate be made lo A for life, remain- 
der to his right heirs in fee, his heirs shall take by descent : 
for it is an antient rule of law, that wherever the ancestor 
takes an estate for life, the heir cannot by the same convey- 
ance take an estate in fee by purchmej but only by descent* 1 . (2) 
And if A dies before entry, still his heirs shall take by de- 
sceut, and not by purchase : for where the heir takes any 
thing that might have vested in the ancestor, he takes by way 
of descent 1 . The ancestor, during his life, bearcth in him- 
self all his heirs k ; and therefore, when once he is or might 
have been seised of the lands, the inheritance so limited lo his 
heirs vests in the ancestor himself: and the word " heirs" in 
this case is not esteemed a word of purchase) but a word of 
limitation^ enuring so as to increase the estate of the ancestor 
from a tenancy for life to a fee-simple. And, had it been 
otherwise, had the heir (who is uncertain till the death of the 
ancestor} been allowed to take as a purehasor originally 



c 1 Roll. Abr. 626. 

* Snlk.241. Lord IUym.728. 

* 1 Roll. AUr. 637. 



h 1 R*p. 104. 2Ltv. tiO. Hiijiii.;U4. 
1 1 Rep. 98. 
* Co. Liu. 'J2. 



(i) This reason has ceased Lo exist with regard to the debts of the 
ancestor, since the 1&4W.&M. c. 14. which see, fiost, p. 378. lint 
this was not the only reason why the law favoured u taking by descent, 
ruther than by devise ; it was more advantageous fur the taker himself, a* it 
gave him the benefit of warranties of title, and it took away the entry of 
any person whom his ancestor had disseised ; and it a!*o preserved the 
feudal right* of the lord. 

(9) Thb is what is commonly known by ihc name of the ■ Rule in 
Shelley's Case," which ha* pcrhups called forth more teaming iuul talent 
in its ilisrussion than any other principle in the law. t refer the tfttdfM 
to the nou or Mr. Butler, lo. Liu, -w, b. ti.Lj and the reference* which 
he will there find to the work* of Mr. r faffJWl and Mr.Fcarnc. 
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nominated in the deed, as must have been the case if the re- 
mainder had been expressly limited to Matthew or Thomas 
by name: then, in the times of strict feodal tenure, the lord 
would have been defrauded by such a limitation of the fruits 
of his signiory arising from a descent to the heir. 

What we call purchase, perquisitio, the feudists called con- 
quest, conquaestus, or conquisitio l : both denoting any means 
of acquiring an estate out of the common course of inherit- 
ance. And this is still the proper phrase in the law of Scot- 
land m : as it was among the Norman jurists, who styled the 
first purchasor (that is, he who brought the estate into the r 243 1 
family which at present owns it) the conqueror or conquereur". 
Which seems to be all that was meant by the appellation 
which was given to William the Norman, when his manner 
of ascending the throne of England was, in his own and his 
successors' charters, and by the historians of the times entitled 
conquaestus, and himself conquaestor or conquisitor : signifying 
that he was the first of his family who acquired the crown of 
England, and from whom therefore all future claims by de- 
scent must be derived : though now, from our disuse of the 
feodal sense of the word, together with the reflection on his 
forcible method of acquisition, we are apt to annex the idea 
of victory to this name of conquest or conquisition : a title 
which, however just with regard to the crown, the conqueror 
never pretended with regard to the realm of England; nor, 
in fact, ever had p . 

The difference in effect, between the acquisition of an 
estate by descent and by purchase, consists principally in 
these two points: 1. That by purchase the estate acquires a 
new inheritable quality, and is descendible to the owner's 
blood in general, and not the blood only of some particular 
ancestor. For, when a man takes an estate by purchase, he 
takes it not ut feudum paternum or maternum, which would 
descend only to the heirs by the father's or the mother's side : 
but he takes it ut feudum antiquum, as a feud of indefinite 
antiquity, whereby it becomes inheritable to his heirs general, 
first of the paternal, and then of the maternal line. 2. An 

1 Craig. /. 1. MO. $18. ° Spelm. Gloss. 145. 

m Dalrymplc of feuds, 210. >> See Book L cb.3. 

u Or. CouUunu Gloss, c. 25, paf. 40. 
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estate" taken by purchase will not make the heir answerable 
for the acts of the ancestor, as an estate by descent will. 
For if the ancestor, by any deed, obligation, covenant, or 
the like^ bindeth himself and his heirs, and dieth ; this deed, 
obligation, or covenant, shall be binding upon the heir, so far 
forth only as he (or any other in trust for him q ) had any 
estate of inheritance vested in him by descent from (or any 
estate per aider vie coming to him by special occupancy, as 
[ 244 ] heir to T ) that ancestor, sufficient to answer the charge ■ ; 
whether he remains in possession, or hath alienated it before 
action brought t : which sufficient estate is in the law called 
assets ; from the French word assez t enough u . Therefore if 
a man covenants, for himself and his heirs, to keep my house 
in repair, I can then (and then only) compel his heir to per- 
form this covenant, when he has an estate sufficient for this 
purpose, or assets, by descent from the covenantor : for though 
the covenant descends to the heir, whether he inherits any 
estate or no, it lies dormant* and is not compulsory, until he 
has assets by descent \ 






This is the legal signification of the word perquisition or 
purchase; and in tins sense it includes the five following 
methods of acquiring a title to estates : 1. Escheat, 2, Oc- 
cupancy. 3. Prescription. 4. Forfeiture. 5, Alienation. Of 
all these in their order. 



I. Escheat, we may remember w , was one of the fruits 
and consequences of feodal tenure. The word itself is ori- 
ginally French or Norman % in which language it signifies 
chance or accident ; and with us it denotes an obstruction of 
the course of descent, and a consequent determination of the 
tenure, by some unforeseen contingency : in which case the 
land naturally results back, by a kind of reversion, to the 
original grantor or lord of the fee y . (3) 



« Sut.fl9Cv.il. m a 5 io. 
' IKL | is. 

* 1 P. Wmt. 777- 

1 Stat. 3&4 W, ftM. c.1 4. 

* Finch, law, 119. 



■ Finch. Hep. M. 
w See pag. 72. 
* Etchtt or iekft, formed from the 
verb eschoir at &Aotr, to happen. 
t 1 Fmd.se, Co. Liu. id. 




(J) As escheat is founded upon n failure of the blood of the person bat 
icued 7 it will follow, that if the tenant alicnes before bis death, and to does 
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Escheat therefore being a title frequently vested in the 
lord by inheritance, as being the fruit of a signiory to which 
he was entitled by descent, (for which reason the lands es- 
cheated shall attend the signiory, and ^be inheritable by such 
only of his heirs as are capable of inheriting the other %) it 
may seem in such cases to fall more properly under the for- 
mer general head of acquiring title to estates, viz* by descent, 
(being vested in him by act of law, and not by his own act or 
agreement,) than under the present, by purchase. But it [ 245 ] 
must be remembered that, in order to complete this title by 
escheat, it is necessary that the lord perform an act of his 
own, by entering on the lands and tenements so escheated, or 
suing out a writ of escheat *: on failure of which, or by doing 
any act that amounts to an implied waiver of his right, as by 
accepting homage or rent of a stranger who usurps the pos- 
session, his title by escheat is barred b . (*) It is therefore in 
some respect a title acquired by his own act, as well as by 
act of law. Indeed this may also be said of descents them- 
selves, in which an entry or other seisin is required, in order 
to make a complete title : and therefore this distribution of 
titles by our legal writers, into those by descent and by pur- 
chase, seems in this respect rather inaccurate, and not marked 
with sufficient precision; for, as escheats must follow the 
nature of the signiory to which they belong, they may vest by 
either purchase or descent, according as the signiory is vested. 
And, though sir Edward Coke considers the lord by escheat 
as in some respects the assignee of the last tenant c , and 
therefore taking by purchase; yet, on the other hand, the 
lord is more frequently considered as being ultimtis haeres, 

* Co. Litt. 13. 6 Bra. Mr. tit. acceptance, 25, Co, 

* Bro. AbrAit. eneheat. 26, Litr. 263. 

< 1 In*L215. 

not die wised, the escheat h prevented. And as a devise, though it 
doei not take actual effect till the death of the devisor, yet is in the nature 
of a conveyance operating only on the landa belonging to the testator at 
the time of the execution, and declaring certain use* to which they shall 
he suhjeet at the moment of his death, it is allowed to have the wuiie 
effect. Cruise Dig, Escheat, 19.31. 

{4} According to the authorities cited for this passage in the text, (he 
acceptance of rent is not a general bar to the title by esclicat, but only 
under certain circumstanco, 
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and therefore taking by descent in a kind of caducary sue- 
sioii. 

The law of escheats is founded upon this single principle, 
thai the blood of the person last seised in fee-simple. Is by 
some means or other, utterly extinct and gone; and, since 
none can inherit his estate but such as are of his blood end 
consanguinity, it follows as a regular consequence, that when 
such blood is extinct, the inheritance itself must fail; the land 
must become what the feodal writers denominate Jhuhm 
apcrtum , and must result back again to the lord of the fee, 
by whom, or by those whose estate he hath, it was given. 

Escheats are frequently divided into those propter defectum 
sanguinis^ and t\\os*z pmpler delictum fenattis; the one sort, if 
the tenant dies without heirs ,■ the other, if his blood be at- 
tainted u - But both these species may well be comprehended 
[ 246 ] un ^er the first denomination only j for he that is attainted 
sutlers an extinction of his blood, as well as he that dies 
without relations, The inheritable quality ■ expunged in 
oue instance, and expires in the other ; or, as the doctrine of 
escheats is very fully expressed in Fleta *, ** rfamimts capital is 
« Jeodi loco hacredis habetcr, quoties per difectum xrl delictum 
** exlinguitur sangttts tencntis" 

Escheats therefore arising merely upon the deficiency of 
die blood, whereby the descent is impeded, their doctrine 
will be better illustrated by considering the several cases 
wherein hereditary blood may be deficient, than by any other 
method whatsoever. 

1, 2, 8, The first three cases, wherein inheritable blood 
is wanting, may be collected from the rules of descent laid 
down and explained in the preceding chapter, and therefore 
will need very little illustration or comment. First, when 
the tenant dies without any relations on the part of any of 
his ancestors : secondly? when he dies without any relations 
on the part of those ancestors from whom his estate de- 
scended ; thirdly, when lie dies without any relations of the 




* Co, Liu. 13, W, 



• 1,6, c.l. 





OF THrNGS. Sie 

whole blood. Jn two of these cases the blood of the first 
purchasor is certainly, in the other it is probably, at an end ; 
and therefore in all of them, the law directs, that the land 
shall escheat to the lord of the fee; for the lord would be 
manifestly prejudiced, if, contrary to the inherent condition 
tacitly annexed to all feuds, any person should be suffered to 
succeed to the lands, who is not of the blood of the first 
feudatory, to whom for his personal merit the estate is sup- 
posed to have been granted. 

4. A monsteh, which hath not the shape of mankind, 
but in any part evidently bears the resemblance of the brute 
creation, hath no Inheritable blood, and cannot be heir to 
any land albeit it be brought forth in marriage: but, al- 
though It hath deformity in any part of if s body, yet if it 

hath human shape it may be heir f . This is a very antient [ 24-7 ] 
rule in the law of England * ; and it's reason is too obvious, 
and too shocking, to bear a minute discussion. The Roman 
law agrees with our own in excluding such births from suc- 
cessions h : yet accounts them, however, children in some 
respects, where the parents, or at least the father, could reap 
any advantage thereby ' : (as the Jus irium liber wum, and the 
like) esteeming them the misfortune, rather than the fault, 
of that parent. But our law will not admit a birth of this 
kind to be such an issue, as shall entitle the husband to be 
tenant by the curtesy k ; because it is not capable of inherit- 
ing. And therefore, if there appears no other heir than such 
a prodigious birth, the land shall escheat to the lord. 

5. Bastards are incapable of betng heirs. Bastards, by 
our law, are such children as are not born either in lawful 

f Co, Lttt. 7, 8. vet 'jm;im modi; ampHiioerU, ui ti jtiura 
■ Qui ttnura format* humani generis digit oi, vet artkutos sicvl sex nei ftlures, 
£om>erto mare procrcatitur t vrfiiliti mistier itbi nan debet habere nisi quinqve, « ittu- 
monstruasum vel prodigiotttm enixa sit, lUia natura reddiderit membra, ui ti cur- 
inter liberal n*m comjtulcniur. Partus ii»s JwerU, vet gibborui, vet membra tar- 
atttem qui membroruni ojflcia tim]yfi(tpit f tuota haberii. Hid, Lf. tr, 3. c,SO, 
ui ri tcx digital habent vd si aualuor tun- $ 10, 
turn, vet si tantitm ununi, talis inter H- h JW, ]. 5, 14. 

beras connumerabitur. Bract, L 1. e, 6. » Ff. 50. 16, 135. JPM* 4* tent* 0, 

{ 7. Sed nun dico pur turn monttnuttum $ 63. 
licet nattira membra minuerit, vet nmpti- k Co. Lilt, 49. 
averit ; minuerit ut zri tiefectu digitorum, 

vol* ir. t 
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wedlock, or within a competent time after it's determination 1 . 
Such are held to be nulliusjilii, the sons of nobody ; for the 
maxim of law is, qui c j damnato coitu nascunlur* inter liberos 
non computantur m . Being thus the sons of nobody, they have 
no blood in them, at least no inheritable blood ; consequently, 
none of the blood of the first purchaser : and, therefore, if 
there be no other claimant than such illegitimate children, 
the land shall escheat to the lord h . The civil law differs 
from ours in this point, and allows a bastard to succeed to an 
inheritance, if after it's birth the mother was married to the 
father * : and also, if the father hud no lawful wife or child, 
then, even if the concubine was never married to the father, 
yet she and her bastard son were admitted each to one-twelfth 
of the inheritance v : and a bastard was likewise capable of 
£ 218 ] succeeding to the whole of his mother's estate, although she 
was never married; the mother being sufficiently certain, 
though the father is not* 1 . But our law, in favour of marriage, 
is much less indulgent to bastards. 



There is, indeed, one instance, in which our law has shewn 
them some little regard ; and that is usually termed the case 
of bastard eigne and vndier pttime. This happens when a 
man has a bastard son, and afterwards marries the mother, 
and by her has a legitimate son, who, in the language of the 
law, is called a muiia\ or, as Glanvil T expresses it in bis 
Latin, JiHus mulkratm ; the woman before marriage being 
coticubina, and afterwards midier. Now here the eldest son is 
bastard, or bastard rignt ; and the younger son is legitimate, 
or mnlier pta'sne. If then the father dies, and the dastard eigtte 
enters upon his land, and enjoys it to his death, and dies 
seised thereof, whereby the inheritance descends to his issue ; 
in this case the midier puisne, and all other heirs, (though 
minors, feme-coverts, or under any incapacity whatsover,) are 
totally barred of their right 1 . And this, K As a punishment 
on the midier for his negligence, in not entering during the 
bastard's life, and evicting him. 2. Because the law will not 
suffer a man to be a bastardized after his death, who entered 
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as heir and died seised, and so passed for legitimate in his 
lifetime. 3. Because the canon law (following the civil) did 
allow such bastard eigne to be legitimate on the subsequent 
marriage of his mother; and, therefore, the laws of England 
(though they would not admit either the civil or canon law to 
rule the inheritances of this kingdom, yet) paid such a regard 
to a person thus peculiarly circumstanced, that, after the land 
had descended to his issue, they would not unravel the matter 
again, and suffer his estate to be shaken. But this indulgence 
was shewn to no other kind of bastard ; for, if the mother was 
never married to the father, such bastard could have uo co- 
lourable title at all '. (5) 

As bastards cannot be heirs themselves, so neither can they £ S49 ] 
have any heirs but llwse of their own bodies. For, as all 
collateral kindred consists in being derived from the same 
common ancestor, and as a bastard has no legal ancestors, he 
can have no collateral kindred ; and, consequently, can have 
no legal heirs, but such as claim by a lineal descent from 
himself! And, therefore, if a bastard purchases land and dies 
seised thereof without issue, and intestate, the land shall 
escheat to the lord of the iee\ 

6. Aliens', also, are incapable of taking by descent, or 
inheriting*: for they are not allowed to have any inheritable 
blood in them ; rather indeed upon a principle of national or 
civil policy, than upon reasons strictly feodal. Though, if 
lands had been suffered to tall into their hands who owe no 

1 Litt. §400. ■ See Book 1. ch. 10. 

" Bract. /. 2. c.7, Co. Lilt. 244. • Co. LittS. 



(5) The second reason is not true .generally, for in alt other cases but 
tlii-i a man may be bastardized after his death, not indeed in the spiritual 
rourts, which proceed only in saJtttem animce, but in the temporal, where 
the rights of third persons depend on his legitimacy. See Pride f. Earls 
of Bath and Montague. 1 Balk, uo. 

The rule itself prevail? equally as to daughters ; " if a man hath issue 
two daughters (by the same woman) the eldest being a bastard, and they 
enter and occupy peaceably as heirs; now the law in favour of legitimation 
shall not adjudge the whole possession in the mutier, who then had the only 
right, but in both, so as if the bastard hath issue and dieth, her issue shall 
ioherit." Co.Litt.944. 
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allegiance to the crown of England, the design of introducing 
our feuds, tire defence of the kingdom, would have been 
defeated. Wherefore, if a man leaves no other relations but 
aliens, his land $hall escheat to the lord. (6) 

As aliens cannot inherit, so far they are on a level with 
bastards ; but as they are also disabled to hold by purchase % 
they are under still greater disabilities. And, as they can 
neither hold by purchase, nor by inheritance, it is almost 
superfluous to say that they can have no heirs, since they can 
have nothing for an heir to inherit; but so it is expressly 
bokka r , because they have not in them any inheritable blood. 

A*m farther, if an alien be made a denizen by the king's 
letters patent, and then purchases lands, (which the law allows 
such a one to do,) his son, born before his denization, skill 
not (by the common law) inherit those lands ; but a son Irani 
afterwards may, even though his elder brother be living ; for 
the father, before denization, had no inheritable blood to 
communicate to his eldest son ; but by denization it acquires 
C ^50 ] an hereditary quality, which will be transmitted to his sub- 
sequent posterity. Yet if he had been naturalized by act of 
parliament, such eldest son might then have inherited ; for 
that cancels all defects, and is allowed to have a retrospective 
energy, which simple denization has not*. 

Sir Edward Coke' also holds, that if an alien cotneth into 
England, and there hath issue two sons, who are thereby 
natural-born subjects ; and one of them purchases land, and 
dies ; yet neither of these brethren can be heir to the other. 
For the commune vittadum, or common stock of their con- 
sanguinity, is the father; and as he hod no inheritable blond 
in him, he could communicate none to his sons ; and, when 
the sons can by no possibility be heirs to the father, the one 

* Co. Litt. 2. ■ Co. Liu. Ifl9. 

» Ibid. 1 Lct. 59. • 1 ImL 8. 

C«) See ante, Tol.i. p,37K As to the reason here given for excluding 
aliens from taking by descent, it may be observed that permanent property 
in land would create an equally permanent debt of allcgianeo to the crown ; 
but it won hi be probably an alle<*ianec iuconsistettt with that which the 
party naturally awed elsewhere. 
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of them shall not be heir to the other. And this opinion of 
his seems founded upon solid principles of the antient law: 
not only from the rule before cited b , that cestttg, qtte dcit in- 
heriter at pcre t doit inheriter etljits : but also because we have 
seen that the only feodal foundation, upon which newly pur- 
chased land can possibJy descend to a brother, is the suppo- 
sition and fiction of law, that it descended from some one of his 
ancestors ; but m this case, as the intermediate ancestor was 
an alien, from whom it could by no possibility descend, this 
should destroy the supposition, and impede the descent, and 
the land should be inherited utfeudum stride novum ,- that is, 
by none but the lineal descendants of the purchasing brother ; 
and on failure of them, should escheat to the lord of the fee. 
But this opinion hath been since over-ruled c : and it is now 
held for law, that the sons of an alien born here, may inherit 
to each other ; the descent from one brother to another being 
an immediate descent* 1 . And reasonably enough upon the 
whole ; for, as (in common purchases) the whole of the sup- 
posed descent from indefinite ancestors is but fictitious, the 
Jaw may as well suppose the requisite ancestor as suppose the 
requisite descent* 

It is also enacted, by the statute 11 & 12 W. III. c.6. that [ 251 ] 
all persons, being natural- born subjects of the king, may in- 
herit and make their titles by descent from any of their 
ancestors lineal or collateral ; although their father or mother, 
or other ancestor, by, from, through, or under whom they 
derive their pedigrees, were born out of the king's allegiance. 
But inconveniences were afterwards apprehended, in case 
persons should thereby gain a future capacity to inherit, who 
did not exist at the death of the person last seised. As, if 
Francis the elder brother of John Stiles be an alien, and 
Oliver the younger be a natural-born subject, upon John's 
death without issue his lands will descend to Oliver the 
younger brother : now, if afterwards Francis has a child 
born in England, it was feared that, under the statute of 
king William, this new-born child might defeat the estate of 
his uncle Oliver. Wherefore it is provided, by the statute 
25 Geo. II, c. 39. that no right of inheritance shall accrue by 

b See pig. 383. and 239. * See pag. ittti. 

* 1 V«ptr.4iy. 1 Lev. 39, 1 Sid, 193. 
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virtue of the former statute to any persons whatsoever unless 
they are in being and capable to take as heirs at the death of 
the person last seised: — with an exception, however, to the 
case, where lands shall descend to the (laughter of an alien ; 
which descent shall be divested in favour of an after-born 
brother, or the inheritance shall be divided with an after-born 
sister or sisters, according to the usual rule d of descents by 
the common low. 



7. Bv attainder also, for treason or other felony, the blood 
of the person attainted is so corrupted, as to be rendered no 
longer inheritable. 

GnEAT care must be taken to distinguish between forfeiture 
of lands to the king, and this species of escheat to the lord $ 
which, by reason of their similitude in some circumstances, 
and because the crown is very frequently the immediate lord 
of the fee, and therefore entitled to both, huve been often 
confounded together. Forfeiture of lands, and of whatever 
else the offender possessed, was the doctrine of the old Saxon 
L 25 * J law', as a part of punishment for the offence; and does not 
at all relate to the feodal system, nor is the consequence of 
any signiory or lordship paramount f : but, being a prerogative 
vested in the crown, was neither superseded nor diminished 
by the introduction of the Norman tenures ; a fruit and con- 
sequence of which, escheat must undoubtedly be reckoned* 
Escheat, therefore, operates in subordination to this more 
an tit ut and superior law of forfeiture. 

The doctrine of escheat upon attainder, taken singly, is 
this : that the blond of the tenant, by the commission of any 
felony, (under which denomination all treasons were formerly 
comprized*,) is corrupted and stained, and the original 
donation of the feud is thereby determined, it being always 
granted to the vasal on the implied condition of dum fame N 
gesscrtL Upon the thorough demonstration of which guilt, 
by legal attainder, the feodal covenant and mutual bond of 
fealty are held to be broken, the estate instantly falls back 




d Sc«|)ag.2©a*nd2M. 

• LL.AHfmt. c.4. IL. Canut. c 54. 

' 3 IlWt. 04. EUk, 85. 
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from the offender to the lord of the fee, and the inheritable 
quality of his blood is extinguished and blotted out for ever. 
In this situation the law of feodal escheat was brought into 
England at the conquest ; and in general superadded to the 
antient law of forfeiture. In consequence of which corruption 
and extinction of hereditary blood, the land of all felons would 
immediately revest in the lord, but that the superior law of 
forfeiture intervenes, and intercepts it in it's passage ; in case 
of treason, for ever; in case of other felony, tor only a year 
and a day ; after which time it goes to the lord in a regular 
course of escheat '', as it would have done to the heir of the 
felon in case the feodal tenures had never been introduced. 
And that this is the true operation and genuine history of 
escheats will most evidently appear from this incident to gavel- 
kind lands (which seems to be the old Saxon tenure,) that 
they are in no case subject to escheat for felony, though they 
are liable to forfeiture for treason K 

As a consequence of this doctrine of escheat, all lands of r- 253 ] 
inheritance immediately revesting in the lord, the wife of the 
felon was liable to lose her dower, till the statute 1 Edw. VI. 
c. 1 2. enacted, that albeit any person be attainted of misprision 
of treason, murder, or felony, yet his wife shall enjoy her 
dower. But she has not this indulgence where the antient 
law of forfeiture operates, for it is expressly provided by the 
statute 5 & 6 Kdw. VL c. 1 1 . that the wife of one attaint of 
high treason shall not be endowed at all. (7) 

Hitherto we have only spoken of estates vested in the 
offender, at the time of his offence or attainder. And here 
the law of forfeiture stops; but the law of escheat pursues 
the matter still farther. For the blood of the tenant being 

>> 2 In«, 3G. ■ Soraner. 53. Wright, Tea. 1 1 8. 



(7) The 1E.6. c, 12, ».17. ordained that attainder of treason, petit 
treason, misprision of treason, murder, or any felony, should not prevent 
the wife of her dower; the 5 & 6 E.G. c, 1 1. s. 13. restored the old law In 
the ease of all treasons " whatsoever they be." The wife, therefore, is 
barred by the attainder of her husband Tor petit treason as well at high, 
Soc Co. Litt. 37. ii, Stiiundf I95.b, 
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utterly corrupted and extinguished, it follows not only that 
idl that be now has shall escheat from him, but also that he 
shall be incapable of inheriting any tiling for the future* 
This may farther illustrate the distinction between forfeiture 
and escheat. If, therefore, a father be seised in fee, and the 
son commits treason and is attainted, and then the father dies; 
here the lands shall escheat to die lord ; because the son, by 
the corruption of his blood, is incapable to be heir, and there 
can be no other heir during his life ; but nothing shall be 
forfeited to the king, for the son never had any interest in the 
lands to forfeit k . In this case the escheat operates, and not 
the forfeiture ; but in the following instance the forfeiture 
works, and not the escheat, As where a dm felony is created 
by act of parliament, and it is provided (as is frequently the 
case) that it shall not extend to corruption of blood ; here the 
lands of the felon shall not escheat to the lord, but yet the 
profits of them shall be forfeited to the king for a year and a 
day, and so long after as the offender lives '. 



There is yet a farther consequence of the corruption and 
extinction of hereditary blood, which is this : that the person 
[ 254 2 attainted shall not only be incapable himself of inheriting, 
or transmitting his own property by heirship, but shall also 
obstruct the descent of lands or tenements to his posterity, in 
all cases where they are obliged to derive their title through 
him from any remoter ancestor* The channel which con- 
veyed the hereditary blood from his ancestors to him, is not 
only exhausted for the present, but totally dammed up and 
rendered impervious for the future. This is a refinement 
upon the antient law of feuds, which allowed that the grand- 
son might be heir to his grandfather, though the son in the 
intermediate generation was guilty of felony w . But, by the 
law of England, a man's blood is so universally corrupted 
by attainder, that his sons can neither inherit to him nor to 
any other ancestors n , at least on the part of their attainted 
father. 



Ting corruption of blood cannot be absolutely removed 
but by authority of parliament. TTie king may excuse the 

* Co. Liu. 13. m V*ft Lmuwpii m 2 j,*^ 31. 

I 3 Int. At. ■ Co. LiU. tf91. 
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public punishment of an offender ; but cannot abolish the 
private right, which has accrued or may accrue to individuals 
as a consequence of the criminal's attainder. He may remit 
a forfeiture, in which the interest of the crown is alone con* 
cerned : but he cannot wipe away the corruption of blood ; 
for therein a third person hath an interest, the lord who 
claims by escheat. If therefore a man hath a son, and is at- 
tainted, and afterwards pardoned by the king ; this son can 
never inherit to his fattier, or father's ancestors ; because his 
paternal blood, being once thoroughly corrupted by his fa- 
ther's attainder, must continue so : but if the son had been 
born after the pardon, he might inherit ; because by the par- 
don the father is made a new man, and may convey new- 
inheritable blood to his after-born children . 

Herein there is however a difference between aliens and 
persons attainted. Of aliens, who could never by any possi- 
bility be heirs, the law takes no noticy: and therefore we have 
seen, that an alien elder brother shall not impede the descent [ 255 ] 
to a natural-born younger brother, But in attainders it is 
otherwise; for if a man hath issue a son, and is attainted, 
and afterwards pardoned, and then hath issue a second son, 
and dies; here the corruption of blood is not removed from 
the eldest, and therefore he cannot be heir \ neither can the 
youngest be heir, for he hath an elder brother living, of 
whom the law takes notice, as he once had a possibility of 
being heir : and therefore the younger brother shall not in- 
herit, but the land shall escheat to the lord: though had the 
elder died without issue in the life of the father, the younger 
son born after the pardon might well have inherited, for he 
hath no corruption of blood P. So if a man hath issue 
two sons, and the elder in the lifetime of the father hath 
issue, and then is attainted and executed, and afterwards 
the father dies, the lands of die father shall not descend 
to the younger son: for the issue of the elder, which had 
once a possibility to inherit, shall impede the descent to the 
younger, and the land shall escheat to the lord q . Sir Ed- 
ward Coke m this case allows r , that if the ancestor be aO- 
tainted, his sons born before the attainder may be heirs to 



* Co. LiU. 3 m* " Ibid, 8, I Dyer, 4«. ' Co.LiU, 3. 
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each other ; and distinguishes it from the case of the sons 
of an alien, because in this case the blood was inheritable 
when imparted to them from the father; but he makes a 
doubt (upon the principles before mentioned, which are 
now over-ruled *) whether sons, born after the attainder, can 
inherit to each other, for they never had any inheritable 
blood in them. 

Upon the whole it appears, that a person attainted is 
neither allowed to retain his former estate, nor to inherit 
any future one, nor to transmit any inheritance to his issue, 
either immediately from himself, or mediately through him- 
self from any remoter ancestor ; for his inheritable blood, 
which is necessary either to hold, to take, or to transmit 
any feodal property, is blotted out, corrupted, and extin- 
giushed for ever : the consequence of which is, that estates 
thus impeded in their descent, result back and escheat to 
the lord. 



T 256 1 This corruption of blood, thus arising from feodal prin- 
ciples, but perhaps extended farther then even those prin- 
ciples will warrant, has been long looked upon as a pecu- 
liar hardship : • because the oppresive part of the feodal 
tenures being now in general abolished, it seems unreason- 
able to reserve one of their most inequitable consequences ; 
namely, that the children should not only be reduced to 
present poverty (which, however severe, is sufficiently jus- 
tified upon reasons of public policy), but also be laid under 
future difficulties of inheritance, on account of the guilt of 
their ancestors. And therefore in most (if not alt} of the new 
felonies created by parliament since the reign of Henry the 
eighth, it is declared, that they shall not extend to any cor- 
ruption of blood : and by the statue 7 Ann. c. 21. (the oper- 
ation of which is postponed by the statute 17 Geo. IL c.39.) 
it is enacted, that after the death of the late pretender, and 
his sons, no attainder for treason shall extend to the disin- 
heriting any heir, nor the prejudice of any person, other 
than the offender himself: which provisions have indeed 
carried the remedy farther than was required by the hard- 

•IHaLF.C 3J7. 





Ch. 15. OF THINGS. 256 

ship above complained of; which is only the future obstruc- 
tion of descents, where the pedigree happens to be deduced 
through the blood of an attainted ancestor. (8) 

Before I conclude this head of escheat I must men- 
tion one singular instance in which lands held in fee-simple 
are not liable to escheat to the lord, even when their owner 
is no more, and hath left no heirs to inherit them. And 
this is the case of a coqioration j for if that comes by any 
accident to be dissolved, the donor or his heirs shall have 
the land again in reversion, and not the lord by escheat: • 
which is perhaps the only instance where a reversion can be 
expectant on a grant in fee-simple absolute, But the law, 
we are told \ doth tacitly annex a condition to every such 
gift or grant, that if the corporation be dissolved, the donor 
or grantor shall re-enter ; for the cause of the gift or grant [ 257 ] 
faileth. This is indeed founded upon the self-same principle 
as the law of escheat ; the heirs of the donor being only sub- 
stituted instead of the chief lord of the fee: which was for- 
merly very frequently the case in subinfeudations, or alien- 
ations of lands by a vasal to be holden as of himself, till that 
practice was restrained by the statute of quia emptores, 
18 Edw. I. st.l., to which this very singular instance still in 
some degree remains an exception. 

There is one more incapacity of taking by descent, 
which, not being productive of any escheat, is not strictly re- 
ducible to this head, and yet must not be passed over in 
silence. It is enacted by the statute 1 1 & 12 Will. IIL c. 4. 
that every papist who shall not abjure the errors of his reli- 
gion by taking the oaths to the government, and making the 
declaration against trans instantiation, within six months after 
he has attained the age of eighteen years, shall be incapable 
of inheriting, or taking by descent as well as purchase, any 

1 CoLitt. 13. 



(8)See vol,IV. p, 385. n.(5). If the statute of Anne had ever been allowed 
to take effect, it would have introduced a curious anomaly in the law, and 

S laced the heir of one attainted of treason on a better footing than the 
eir of one attainted of a felony at common law, in whom the common 
law disabilities would have existed. 





real estates whatsoever ; and his next of kin, being a protest- 
ant, shall hold them to his own use till such time as he 
complies with the terms imposed by the act (9). This in- 
capacity is merely personal ; it affects himself only, and does 
not destroy the inheritable quality of his blood, so as to im- 
pede the descents to others of his kindred. In like manner 
as, even in the times of popery, one who entered into religion, 
and became a monk professed, was incapable of inheriting 
lands both in our own u and the feodal law; eo quad desiit 
tsse miles tecttli qui /actus est miles Ckristi .* nee beneficium 
ptrtinet ad mm qui non debet gerere officium w . But yet he 
was accounted only dviliter mortttus i he did not impede the 
descent to others, but the next heir was entitled to his or his 
ancestor's estate. 



Tmebe are the several deficiencies of hereditary blood, 
recognized by the law of England ; which, so often as they 
happen, occasion lands to escheat to the original proprietary 
or lord. 



Co. LiU. 139. 



w 2 Feud, 21. 
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CHAPTER THE SIXTEENTH: 



op TITLE by OCCUPANCY. 



QCCUPANCY is the taking possession of those things 
which before belonged to nobody. This, as we have 
seen 8 , is the true ground and foundation of all property, of- 
of holding those things in severalty, which by the law of 
nature, unqualified by that of society, were common to all 
mankind. But when once it was agreed that every thing 
capable of ownership should have an owner, natural reason 
suggested, that he who could first declare his intention of 
appropriating any thing to his own use, and, in consequence 
of such intention, actually took it into possession, should 
thereby gain the absolute property of it ; according to that 
rule of the law of nations, recognized by the laws of Rome b , 
quod nuUius est, id ratione naturali occupants conceditw. 

This right of occupancy, so far as it concerns real pro- 
perty, (for of personal chattels I am not in this place to 
speak,) hath been confined by the laws of England within a 
very narrow compass; and was extended only to a single in- 
stance : namely, where a man was tenant pur outer vie, or 
had an estate granted to himself only (without mentioning his 
heirs) for the life of another man, and died during the life of 
cestuy que vie, or him by whose life it was holden; in this case 
he that could first enter on the land might lawfully retain the 
possession, so long as cestui/ qui vie lived, by right of occupancy*. 

» See pag. S&8. « Co. Litt 41. 

b Ff. 41. 1. 3. 
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This seems to have been recurring to first principles, and 
calling in the law of nature to ascertain the property of the 
land when left without a legal owner. For it did not revert 
to the grantor, though it formerly*' was supposed so to do; for 
he had parted with all his interest, so long as cesluy que vie 
Jived: it did not escheat to the lord of the fee, for all escheats 
must be of the absolute entire fee, and not of any particular 
estate carved out of it : much less of so minute a remnant as 
this : it did not belong to the grantee ; for he was dead ; it 
did not descend to his heirs j for there were no words of in- 
heritance in the grant ; nor could it vest in his executors ; for 
no executors could succeed to a freehold. Belonging, there- 
fore, to nobody, like the haercditas jacens of the Romans, the 
law left it open to be seised and appropriated by the first 
person that could enter upon it, during the life of cestui; que vu\ 
under the name of an occupant. But there was no right of 
occupancy allowed, where the king had the reversion of the 
lands : for the reversioner hath an equal right with any olher 
man to enter upon the vacant possession, and where the 
king's title and a subject's concur, the king's shall be always 
preferred : against the king, therefore, there could be no prior 
occupant, because milium tcmpns occurrit regi e « And, even in 
the case of a subject, had the estate pttr autcr vie been granted 
to a man and his heirs during the life of cestui/ que vie, there 
the heir might, and still may, enter and hold possession, and 
is called in law a special occupant t as having a special exclu- 
sive right, by the terms of the original grant, to enter upon 
and occupy this haercditas jacens, during the residue of tl it- 
estate granted : though some have thought him so called with 
no very great propriety r ; and lliat such estate is rather a 
descendible freehold. But the title of common occupancy 
is now reduced almost nothing by two statutes: the one 
29 Car. II. c.3. which enacts (according to the antient rule of 
law') that where there is no special occupant, in whom the 
estate may vest, the tenant pur aider tie may devise it by will, 
[ 260 ] or it shall go to the executors or administrators, and be iwtn 
in their hand for payment of debts : the other that of 1 + Geo. 1 1, 
c. 20. which enacts, that the surplus of such estate pur autcr 



* Brw*, !.«. c.S. 1,4. tr. % c. 9. *4. 
F1M./.3.C.I9. ifi, /, 5, *.S, | 15. 

• Cm. Liu. 41 
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vie, afterpayment of debts, shall go in a course of distribution 
like a chattel-interest 

By these two statutes the title of common occupancy is ut- 
terly extinct and abolished ; though that of special occupancy 
by the heir at law continues to this day; such heir being 
held to succeed to the ancestor's estate, not by descent, for 
then he must take an estate of inheritance, but as an occupant 
specially marked out and appointed by the original grant. 
But, as before the statutes there could no common occupancy 
be had of incorporeal hereditaments, as of rents* tithes, advow- 
sons, commons, or the like B , (because, with respect to them, 
there could be no actual entry made, or corporal seisin had ; 
and, therefore, by the death of the grantee pur aider vie a 
grant of such hereditaments was entirely determined,) so now, 
I apprehend, notwithstanding these statutes, such grant would 
be determined likewise; and the hereditaments would not be 
devisable, nor vest in the executors, nor go in a course of 
distribution. For these statutes must not be construed so as 
to create any new estate, or keep that alive which by the com- 
mon law was determined, and thereby to defer the grantor's 
reversion j but merely to dispose of an interest in being, to 
which by law there was no owner, and which, therefore* was 
left open to the first occupant. When there is a residue left, 
the statutes give it to die executors and administrators, instead 
of die first occupant ; but they will not create a residue, on 
purpose to give it to either K They only meant to provide 
an appointed instead of a casual, a certain instead of an un- 
certain, owner of lands which before were nobody's; and 
thereby to supply this casus omissus, and render die disposition 
of law in all respects entirely uniform ; this being the only in- 
stance wherein a title to a real estate could ever be acquired 
by occupancy. {1) 

* Co. Liu. 4]. Vaugh. 301, any eUenuutftuny corporation, of tithes 

11 But tec now the statute $ Geo. 1 1 1, or other incorporeal hereditament*, a* 

c. 17. which makes tease* lor one, two, good and effectual to all intcnti and pur~ 

or three lives, by ecclesiastical persona or potet as leases of corporeal possessions. 



(1) The contrary has been determined in the case of a rent, upon prin- 
ciples which apply equally to all other incorporeal hereditament:*. And 
the decision seems reasonable, for by this construction of the statutes, no 
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This, I say, was the only instance ; for I think there can 
be no other case devised, wherein there is not some owner of 
the land appointed by the law. In the case of a sole cor- 
poration, as a parson of a church, when he dies or resigns, 
though there is no actual owner of the land till a successor be 
appointed, yet there is a legale poietilial ownership, subsisting 
in contemplation of law ; and when the successor is appointed, 
his appointment shall have a retrospect and relation back- 
wards, so as to entitle him to all the profits from the instant 
that the vacancy commenced. And, in all other instances, 
when the tenant dies intestate, and no other owner of the 
lands is to be found, in the common course of descents, there 
the law vests an ownership in the king, or in the subordinate 
lord of the fee, by escheat. 

So also in some cases, where die laws of other nations give 
a right by occupancy, as in lands newly created, by the rising 
of an island in the sea or in a river, or by the alluvion or 
dereliction of the waters ; in these instances the law of Eng- 
land assigns them an immediate owner. For Bract on tells 
us', that if an island arise in the middle of a rrar, it belongs 
in common to those who have lands on each side thereof ; but 
if it be nearer to one bank than the other, it belongs only to 
him who is proprietor of the nearest shore : which is agree- 
able to, and probably copied from, the civil law k . Vet this 
seems only to be reasonable, where the soil of the river is 



' L% c.2. 



k Inu.2. 1.22. 



new estate is created, nor the grantor's reversion deferred beyond the 
original intention of the parties ; the grantor parts with all his interest so 
long us cettuff que vk lives, equally tit grants of incorporeal, as o( corporeal 
hereditaments; and die grantee may, at common law, assign his interest 
in his life-time ; the statutes, therefore, merely effectuate the intention of 
the grantor, and make more complete the interest of the grantee. Rnw- 
Ututm v. Ducheti of Montague, per Lard Keeper Hareouri. 3 P. Wins. 
264. n. On the other hand, it has been determined that the statutes do 
not extend to copyholds, because their object being not to prejudice any 
existing right, but to dispose of that which had no owner at common law, 
they cannot be taken to apply to a case, where the lord retaining the free- 
hold in hi* own hand had a right at common law, and where consequently 
the inconvenience of general occupancy never existed. Zouck v. Forte, 
7 East, 186. 
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equally divided between the owners of the opposite shores ; 
for if the whole soil is the freehold of any one man, as it usually 
is whenever a several fishery is claimed \ there it seems jusl 
(and so is the constant practice) that the eyotts or little 
islands, arising in any part of the river, shall be the property 
ol^ him who owneth the piscary and the soil. However, in 
case a new island rise in the sea, though the civil law gives it 
to the first occupant ,n , yet ours gives it to the king". (2) 
And as to lands gained from the sea, either by alluvion* by [ 268 
the washing up of sand and earth, so as in time to make terra 
jfimm ; or by dereliction, as when the sea shrinks back below 
the usual water-mark ; in these cases the law is held to be, 
that if this gain be by little and httle, by small and imper- 
ceptible degrees, it shall go to the owner of die land adjoin- 
ing <\ For dc minimi* nan curat lex: and, besides, these 
owners, being often losers by the breaking in of tile sea, or at 
charges to keep it out, this possible gain is, therefore, a reci- 
procal consideration for such possible charge or loss. Bui if 
the alluvion or dereliction be sudden and considerable, in 
this case it belongs to the king ; for, as the king is lord of the 
sea, and so owner of the soil while it is covered with water T 
it is but reasonable he should have the soil, when the water 
has left it dry p . So that the quantity of ground gained, and 
the time during winch it is gaining, are what make it either 
the king's or the subject's property. In the same manner if 
a river, running between two lordships, by degrees gains 
upon the one, and thereby leaves the other dry j the owner 
who loses his ground thus im perceptibly has no remedy : but 
if the course of the river be changed by a sudden and violent 
flood, or other hasty means, and thereby a man loses his. 
ground, it I* said that he shall have what the river has left in 

' Salk.637- See pug. 39. a i Roll AUr 170. Dy*r, 3PG, 

ft Inn. a- 1 . 32 f Callis, S4. 28. 

■ Hrwrt. /.¥. c-.'J- CftlLia of sfwers, *>¥. 



(S) Brae ton, in the passage cited, gWen it to the first occupant, not to 
the king, adopting the very words of the institute-;. Calhs'i argument u, 
that the Sea in property, possession, and profit, tarn in aqua gtutm in toiu t 
belongs to the king in the right of his crown, and, therefore, that the 
ground which was his when it was covered With waters, is his also when 
the waters have left it. Lett. 1 . p. 44, 

VOL. VU tf 
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any other place, as a recompense for this sudden loss q . And 
this law of alluvions and derelictions, with regard to riuws, is 
nearly the same in the imperial law r ; from whence, indeed, 
these our determinations seem to have been drawn and 
adopted: but we ourselves, as islanders, have applied them 
to marine increases ; and have given our sovereign the prero- 
gative he enjoys, as well upon the particular reasons before 
mentioned, as upon this other general ground of prerogative, 
which was formerly remarked \ that whatever hath no other 
owner is vested by law in the king. (5) 



i Cdlii T 28, 

T ltut,3. 1,20, SI, 23, £3,24. 



» See Vol. I, p*g,29fl. 



(3) See the cases of Btundeti v. CatteraU, 5 B. & A. 268, and the King v. 
Lord Yarbcroug&t 2 B # &C.9l.; in the first of which the general property 
in the sea shore, both a* to its nature and in whom vested, was much con- 
sidered j and the latter of which turned upon the doctrine of accretion by 
alluvion of the sea. 

Upon the general principle of first occupancy it is that, if A has appro- 
priated to himself, and thereby acquired u right to a certain part of a stream 
for the use- of hii mill, and B subsequently builds a mill lower down, and 
occupies the remaining portion of the water, A cannot now divert any 
portion of that remainder from B : both rights are not only acquired by 
occupancy, but limited by it also. Beaky v. Shaw, e East, 206. 
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CHAPTER THE SEVENTEENTH. 



of TITLE by PRESCRIPTION. 



A THIRD method of acquiring real property by purchase 
is that by prescription ; as when a man can shew no other 
title to what he claims, than that he, and those under whom 
he claims, have immemorially used to enjoy it. Concerning 
customs, or immemorial usages, in general, with the several 
requisites and rules to be observed, in order to prove their 
existence and validity, we inquired at large in the preceding, 
part of these commentaries \ At present, therefore, I shall 
only, first, distinguish between custom, strictly taken, and 
prescription ; and then shew what sort of things may be pre- 
scribed for. 

And, first, the distinction between custom and prescription 
is this ; that custom is properly a local usage, and not annexed 
to any person ; such as a custom in the manor of Dale that lands 
shall descend to the youngest son : prescription is merely a 
personal usage; as, that Sempronius and his ancestors, or 
those whose estate he hath, have used time out of mind to 
have such an advantage or privilege b . As for example ; if 
there be a usage in the parish of Dale, that all the inhabitants 
of that parish may dance on a certain close, at all times, for 
their recreation (which is held c to be a lawful usage) ; this is 
strictly a custom, for it is applied to the place in general, and 
not to any particular persons : but if the tenant, who is seised [ 264 ] 
of the manor of Dale in fee, alleges that he and his ancestors, 
or all those whose estate he hath in the said manor, have 

* See Vol. I. pag.75, £c. b Co.LitL 113. c 1 Lcr. 176. 
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used time out of mind to have common of pasture in such a 
close, this is properly called a prescription : for this is a usage 
annexed to the person of the owner of this estate. All pre- 
scription must be either in a man and his ancestors, or in a 
man and those whose estate he hath d : which last is called 
prescribing in a que estate. And formerly a man might, by 
the common law, have prescribed for a right which had been 
enjoyed by his ancestors or predecessors at any distance of 
time, though his or their enjoyment of it had been suspended"* 
for an indefinite series of years. But by the statute of limi- 
tations, 32 Hen. V[IL c.2. it is enacted, that no person shall 
make any prescription by the seisin or possession of his 
ancestor or predecessor, unless such seisin or possession hath 
been within threescore years next before such prescription 
made r . 



Secondly, as to the several species of things which may 
or may not, be prescribed for : we may, in the first place* 
observe, that nothing but incorporeal hereditaments can be 
claimed by prescription ; as a right of way, a common, <§•£. ; 
but that no prescription can give a title to lands, and other 
corporeal substances, of which more certain evidence may be 
had *. For a man shall not be said to prescribe, that he and 
his ancestors have immemorially used to hold the castle of 
Arundel: for this is clearly another sort of title; a title by 
corporal seisin and inheritance, which is more permanent, and 
therefore more capable of proof, than that of prescription. 
But, as to a right of way, a common, or the like, a man 
may be allowed to prescribe; for of these there is no corporal 
seisin, the enjoyment will be frequently by intervals, and 



* 4 Rep. 32. 

* Co. Liu. in. 

' Thi> tide, cf prcicriptiou, irw well 
Known m die Roman Uw by the name 
of usueapv*, (Ff. 4] . 3. 3.) so called be- 



cause a nun, Utsi gains a title by pre - 
m ription, may be taid um rem m- 
,vrr. <1) 

■ Dr. & St. dial. 1. c.8. Finch. I 32. 




(l) The murapto of the Roman law in its objects seems to havt differed 
from the pr^.cripliGn of the English law ; for the rule it laid down Ff, xli. 
T.3, 2., that corporeal hereditaments mid tint incorporeal, may be acquired 
by it- i'ttt-cnfHunmt rrripiunt maxurit 1 ret corporal?! — ineorporeleit w* 
tradttionntt, rt v*tt raptonem non reciperr mani/ettum tit. 
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therefore the right to enjoy them can depend on nothing else 
but immemorial usage. 2. A prescription must always l>e 
laid in him that is tenant of the fee. A tenant for life, for [ 265 ] 
years, at will, or a copyholder, cannot prescribe, by reason 
of the imbecility of their estates' 1 . For, as prescription is 
usage beyond time of memory, it is absurd that they should 
pretend to prescribe for any thing, whose estates commenced 
within the remembrance of man. Aod therefore the copy- 
holder must prescribe under cover of his lord's estate, and 
the tenant for life under cover of the tenant in fee-simple. As 
if tenant for life of a manor would prescribe for a right of 
common as appurtenant to the same, he must prescribe under 
cover of the tenant in fee-simple : and must plead that John 
Stiles and his ancestors had immemorially used to have this 
right of common, appurtenant to the said manor, and that 
John Stiles demised the said manor, with its appurtenances, 
to him the said tenant for life. 3. A prescription cannot be for 
a thing which cannot be raised by grant. For the law allows 
prescription only in supply of the loss of a grant, and there- 
fore every prescription presupposes a grant to have existed. 
Thus the lord of a manor cannot prescribe to raise a tax or 
toll upon strangers ; for, as such claim could never have been 
good by any grant, it shall not be good by prescription '. 
4-. A fourth rule is, that what is to arise by matter of record 
cannot be prescribed for, but must be claimed by grant, 
entered on record ; such as, for instance, the royal franchise 
of deodands, felons* goods, and the like. These, not being 
forfeited tilt the matter on which they arise is found by the 
inquisition of a jury, and so made a matter of record, the 
forfeiture itself cannot be claimed by an inferior title. But 
the franchises of treasure-trove, waifs, estroys, and the like, 
may be claimed by prescription ; for they arise from private 
contingencies, and not from any matter of record K (2) 5. 

* 4 Eep.31,32. ' 1 Vent.387. k Co.Litt. 1J4. 

1 _ 

(2) The reason for this distinction k not very satisfactory ; though the 
forfeiture mast be matter of record, there seems no ground why the right 
to receive that forfeiture might not be claimed by prescription; at all 
events there is some inconsistency, for a man may prescribe for a court leet 
which 1* a court of record, m well as for a county palatine, and by reason 
thereof to have the forfeitures in question. Co. LUi. 1 1 1. b. 
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Among things incorporeal, which may be claimed by pre- 
scription, a distinction must be made with regard to the man- 
ner of prescribing; that is, whether a man shall prescribe in 
a que refute, or in himself and his ancestors. For, if a man 
prescribes in a que estate, (that is, in himself and those whose 
[ 266 ] estate he holds,) nothing is claimable by this prescription, 
bill such things as are incident, appendant, or appurtenant to 
lands; for it would be absurd to claim any thing as the con- 
Mjijuence, or appendix of an estate, with which the thing 
claimed has no connexion ; but, if he prescribes in himself 
and his ancestors, he may prescribe for any thing whatsoever 
that lies in grant J not only things that are appurtenant, but 
also such as may be in gross '. Therefore a man may pre- 
scribe, that he, and those whose estate he hath in the manor of 
Dole have used to hold the advowson of Dale, as appendant 
to that manor ; but, if the advowson be a distinct inheritance, 
and not appendant, then lie can only prescribe in his ances- 
tors. So also a man may prescribe in a que estate for a 
common appurtenant to a manor ; hut if he would prcscril>e 
for a common in gross t he must prescribe in himself and his 
ancestors. 6. Lastly, we may observe, that estates gained by 
prescription, are not, of course, descendible to the heirs 
general like other purchased estates, but are an exception to 
the rule. For, properly speaking, the prescription is rather 
to be con&itiered as an evidence of a former acquisition, than 
as an acquisition de novo : and therefore, if a- man prescribes 
for a right of way in himself and his ancestors, it will descend 
only lo the blood of that line of ancestors m whom he so 
prescribes ; the prescription in this case being indeed a species 
of descent. But, if he prescribes for it in a que estate, it will 
follow the nnture of that estate in which the prescription is 
laid, and be inheritable in the same manner, whether that 
were acquired by descent or purchase j for every accessory 
followeth the natuiv ..fit's principal, 

1 Litt, j 183. Finch. L. 104, 
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CHAPTER THE EIGHTEENTH. 



of TITLE by FORFEITURE. 



"FORFEITURE is a punishment annexed by law to some 
illegal act, or negligence, in the owner of lands, tenements, 
or hereditaments : whereby he loses all his interest therein, 
and they go to the party injured, as a recompense for the 
wrong which either he alone, or the public together with 
himself, hath sustained. 

Lands, tenements, and hereditaments may be forfeited in 
various degrees, and by various means: I. By crimes and 
misdemesnors. 2. By alienation contrary to law, 3. By 
non -presentation to a benefice, when the forfeiture is denomi- 
nated a lapse. 4?. By simony. 5. By non-performance of 
conditions. 6. By waste. 7. By breach of copyhold cus- 
toms. 8, By bankruptcy. 

I. The foundation and justice of forfeitures for crimes and 
misdemesnors) and the several degrees of those forfeitures pro- 
portioned to the several offences, have been hinted at in the 
preceding volume * ; but it will be more properly considered, 
and more at large, in the fourth book of these commentaries. 
At present I shall only observe in general, that the offences 
which induce a forfeiture of lands and tenements to the 
crown are principally the following six : 1 . Treason. 2. Fe- 
lony. 3. Misprision of treason. 4. Praemunire. 5. Drawing 
a weapon on a judge, or striking any one in the presence of [ 26B ] 
the king's principal courts of justice. 6. Popish recusancy, 
or non-observance of certain laws enacted in restraint of pa- 



* VflLl. pag.299. 
* 
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pists. But at what time they severally commence, how far 
they extend, and how long they endure, will with greater 
propriety be reserved as the object of our future inquiries. 

II. Lands and tenements may be forfeited by alienation, 
or conveying them to another, contrary to law. This i* 
either alienation in mortmain, alienation to an alien, or alien- 
ation by particular tenants : in the two former of which cases 
the forfeiture arises from the incapacity of the alienee to take, 
in the latter from the incapacity of the alienor to grant. 

1. Alienation in mortmain, in mortua maun, is an alien- 
ation of lands ot tenements to any corporation, sole or aggre- 
gate, ecclesiastical or temporal. But these purchases having 
been chiefly made by religious houses, in consequence whereof 
the lands became perpetually inherent in one dead hand, 
this hath occasioned the general appellation of mortmain to 
be applied to such alienations '', and the religious houses 
themselves to be principally considered informing the statutes 
of mortmain; m deducing the history of which statutes, it 
will be matter of curiosity to observe the great address pod 
subtle contrivance of the ecclesiastics in eluding from time to 
time the laws in being, aud the zeal with which successive 
parliaments have pursued them through all their finesse* : 
how new remedies were still the parents of new evasion* : 
till the legislature at last, though with difficulty, hath obtained 
a decisive victory. 

By the common law any man might dispose of his lands 
to any other private man at his own discretion, especially 
when the feotlal restraints of alienation were worn away. 
Yet in consequence of these it was always, and is still, 
necessary % for corporations to have a licence in mortmain 
from the crown, to enable them to purchase lands ; for as 
r 269 7 the king is the ultimate lord of every fee, lie ought not, un- 
less by his own consent, to lose his privilege of escheats, and 
other feodal profits, by the vesting of lands in tenants that 
can never lie attainted or die. And such licences of mortmaiu 
seem to have been necessary among the Saxons, above sixty 




b 5« Vol.!. |**g.i7Ji, 



« F.H.B.W1. 
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years before the Norman conquest" 1 * But, besides this ge- 
neral licence from the king, as lord paramount of the king- 
dom, it was also requisite, whenever there was a mesne or 
intermediate lord between the^king and the alienor, to obtain 
his licence also, (upon the same ieodal principles,) for the 
alienation of the speciiic land. And if no such licence was 
obtained, the king or other lord might respectively enter on 
the land so aliened in mortmain as a forfeiture. The ne- 
cessity of this licence from the crown was acknowledged by 
the constitutions of Clarendon % in respect of advowsons, 
which the monks always greatly coveted, as being the ground- 
work of subsequent appropriations f . Yet such were the 
influence and ingenuity of the clergy, that (notwithstanding 
this fundamental principle) we find that the largest and most 
considerable dotations of religious houses happened within 
Jess than two centuries after die conquest. And (when a 
licence could not be obtained) their contrivance seems to 
have been this : that, as the forfeiture for such alienations 
accrued in the first place to the immediate lord of the fee, 
the tenant who meant to alienate first conveyed his lands to 
the religious house, and instantly took them back again to 
hold as tenant to die monastery; which kind of instantaneous 
seisin was probably held not to occasion any forfeiture: and 
then, by pretext of some other forfeiture, surrender, or 
escheat, the society entered into those lands in right of such 
their newly-acquired signiory, as immediate lords of the fee. 
But, when these dotations began to grow numerous, it was 
observed that the feodal services, ordained for the defence of 
the kingdom, were every day visibly withdrawn; that the 
circulation of landed property from man to man began to 
stagnate; and that the lords were curtailed of the fruits of [ 270 } 
their signiories, their escheats, wardships, reliefs, and the 
like ; and therefore, in order to prevent this, it was ordered 
by the second of King Henry III.'s great charters *, and 
afterwards by that printed in our common statute-books, that 
all such attempts should be void, and the land forfeited to 
the lord of the fee h . 






d Seidell, Jin. AngI, 1.2, $ 45. ' See Vol. I. p,384. 

• Eccksiae de fewdo i/nwu'rii wgu * A,D. 1217. cajh 4S, edit. Oron. 

mm ffMNMf in jterpeiuum tUtri, abxq»« h Nan licet aticui 4c caetero dare ter- 

anentuetcvrtirtisiviu:ipriai,£. 2. A.D, rntn mam aticui domui rptigitttaf, tia 

US'*. quod itiain rem mat tcnemiarn de tadem 
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But, as this prohibition extended only to religious hottscs, 
bishops and other sole corporations were not included there- 
in ; and the aggregate ecclesiastical bodies, (who* sir Edward 
Coke observes', in this were to be commended, that they 
ever had of their counsel the best learned men that they could 
get,) found many means to creep out of this statute, by buying 
in lands that were bonajide holden of themselves as lords of 
the fee, and thereby evading the forfeiture j or by taking long 
leases for years, which first introduced those extensive terms, 
for a thousand or more years, which are now so frequent in 
conveyances . This produced the statute de religiosis, 7 Ed w. I, ; 
which provided, that no person, religious or other whatsoever, 
should buy, or sell, or receive under pretence of a gift, or 
term of years, or any other title whatsoever, nor should by 
any art or ingenuity appropriate to himself, any lands or tene- 
ments in mortmain : upon pain that the immediate lord of the 
fee, or, on his default for one year, the lords paramount, and, 
in default of all of them, the king, might enter thereon as a 
forfeiture. 



This seemed to be a sufficient security against all alien- 
ations in mortmain ; but as these statutes extended only to 
gifts and conveyances between the parties, the religious houses 
now began to set. up a fictitious title to the land, which it was 
intended they should have, and to bring an action to recover 
[ 271 ] it against the tenant; who, by fraud and collusion, made no 
defence, and thereby judgment was given for the religious 
house, which then recovered- the land by sentence of law djwn 
a supposed prior title. And thus they had the honour of 
inventing those fictitious adjudications of right, which are 
since become the great assurance of the kingdom, under the 
name of common recoveries. But upon this the statute of 
Westminster the second, 13 Edw, I. c. 32. enacted, that in 
such cases a jury shall try the true right of the demandants 
or plaintiffs to the land, and if the religious house or cor- 
poration be found to have it, they shall still recover seisin ; 
otherwise it shall be forfeited to the immediate lord of the 

damot MBJfaMl ttttcut ttnniut rctigioiac camtneaiur, tttmum tunm pcnittn cw- 

terram ttiicyju* tie aeajterf, q nod tnvtat «rtnr, et terra Uta ihtnin.0 mo ittiiafemli 

iUum da yuo i>*ji« tecejiit tenendum ; imrmrrahtr. Hag, Cfirt. 'J Hen. If I, 

»i 7 uu auttuv 4t carter* terra* tuam c.'M. 

d*mm rttr. M* rt «#<rr I* > f lns.1. 75. 
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toe, or else to the next lord, and finally to the king, upon the 
immediate or other lord's default. And the like provision 
was made by the succeeding chapter k } in case the tenants set 
nj> crosses upon their lands (the badges of knights templars 
and hospitallers,) in order to protect them from the feodal 
demands of their lords, by virtue of the privileges of those 
religious and military orders. So careful indeed was this 
provident prince to prevent any future evasions, that when 
the statute of quia emptors*, lSEdw. L, abolished all sub- 
infeudations, and gave liberty for all men to alienate their 
lands to be holden of their next immediate lord l , a proviso 
was inserted ■ that this should not extend to authorize any 
kind of alienation in mortmain. And when afterwards the 
method of obtaining the king's licence by writ of ad quod 
damnum was marked out, by the statute 27 Edw, I. st. 2., it 
was farther provided by statute 3-frEdw.I. st.S. that no such 
licence should be effectual, without the consent of the mesne 
or intermediate lords. 

Yet still it was found difficult to set bounds to ecclesiastical 
ingenuity ; for when they were driven out of all their former 
holds, they devised a new method of conveyance, by which 
the lands were granted, not to themselves directly, but to 
nominal feoffees to the use of the religious houses ; thus dis- 
tinguishing between the possession and the itse, and receiving 
the actual profits, while the seisin of the land remained in the f_ 272 } 
nominal feofiee ; who was held by the courts of equity (then 
under the direction of the clergy) to be bound in conscience 
to account to his cesttty que use for the rents and emoluments 
of the estate. And it is to these inventions that our practisers 
are indebted for the introduction of uses and trusts, the foun- 
dation of modern conveyancing. But, unfortunately for the 
inventors themselves, they did not long enjoy the advantage 
of their new device; for the statute 15 Ric. II. c.5. enacts, 
that the lands which had been so purchased to uses should be 
amortised by licence from the crown, or else be sold to private 
persons (i); and that, for the future, uses shall be subject to 

" cup. 33. ' '2 Inst, 501. * ca/l.3. 

(!) To amortise i& to alien in inurtmwin; the i>l»lnte, therefore, con- 
sidering tin re feoflmentt* to uses as evasion* of the former laws i> *<> Tar 
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the statutes of mortmain, anil forfeitable like the lands them- 
selves. And whereas the statutes had been eluded by pur- 
chasing large tracts of land, adjoining to churches, and 
consecrating them by the name of church-yards, such subtile 
imagination is also declared to be within the compass of the 
statutes of mortmain. And civil or lay corporations, as well 
as ecclesiastical, are also declared to be within the mischief, 
and of course within the remedy provided by those salutary 
laws. And, lastly, as during the times of popery, lands were 
frequently given to superstitious uses, though not to any cor- 
porate bodies ; or were made liable in the hands of heirs and 
devisees to the charge of obits, chaunteries, and the like, which 
were equally pernicious in a well-governed estate as actual 
alienations in mortmain ; therefore, at the dawn of the reform- 
ation, the statute 23 Hen. VIII. c. 10. declares, that all future 
grants of lands for any of the purposes aforesaid, if granted 
for any longer term than twenty years, shall be void. 



But, during all this time, it was in the power of the crown* 
by granting a licence of mortmain, to remit the forfeiture, so 
far as related to it's own rights ; and to enable any spiritual 
or other corporation to purchase and hold any lands or 
tenements in perpetuity ; which prerogative is declared and 
confirmed by the statute ISEdw. III. st.S. c.3. But, us 
doubts were conceived at the time of the revolution how far 
such licence was valid % since the kings had no power to 
[ 273 ] dispense with the statutes of mortmain by a clause of turn 
of)$ta»te °, which was the usual course, though it seems to 
have been unnecessary p : and as, by the gradual declension 
of mesne signiories through the long operation of the statute 
of quia emptores t the rights of intermediate lords were reduced 
to a very small compass; it was therefore provided by the 
statute 7 & 8 W.III. c.3 7- that the crown for the future at 



■ 3 H*wlc. P. C, c. 37. I SO. 
«* Sut, 1 W.&M. st.2. c.3. 



i- Co. Liu. 99. 



retrospective as to compel the feoffees to purchase licences in order to 
legalize thein, or to jilietiHte ihc estates to private persons, by which ihey 
would cease to he in mortmain. 
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it's own discretion may grant licences to nliene or take in 
mortmain, of whomsoever the tenements may be holden. (2) 

After the dissolution of monasteries under Henry VIII , 
though the policy of the next popish successor affected to 
grant a security to the possessors of abbey lands, yet, in order 
to regain so much of them as either the zeal or timidity of 
their owners might induce them to part with, the statutes of 
mortmain were suspended for twenty years by the statute 
I & 2 P. & M, c.8., and during that time, any lands or 
tenements were allowed to be granted to any spiritual cor- 
poration without any licence whatsoever. And, long after- 
wards, for a much better purpose, the augmentation of poor 
livings, it was enacted by the statute 17 Car, 1 1, c.3,, that 
appropriates may annex the great tithes to the vicarages ; 
and that all benefices under 100/. per annum may be aug- 
mented by the purchase of lands, without licence of mortmain 
in either case ; and the like provision hath been since made, 
in favour of the governors of queen Anne's bounty \ It hath 
also been held % that the statute 23 Hen. VIII. before men- 
tioned did not extend to any thing but superstitious uses ; and 
that therefore a man may give lands for the maintenance of 
a school, an hospital, or any other charitable uses. But as 
it was apprehended from recent experience, that persons on 
their death-beds might make large and improvident dispo- 
sitions even for these good purposes, and defeat the political 
ends of the statutes of mortmain ; it is therefore enacted by 
the statute 9 Geo. II. c.36. that no lands or tenements, or 
money to be laid out thereon, shall be given for or charged 
with any charitable uses whatsoever, unless by deed indented, [ 274 J 
executed in the presence of two witnesses twelve calendar 

' Stat. 2 flc 3 Ann. C II. r I Rep. 94. 



(a) It is to be observed, that the effect of the king's licence under the 
statute of William is more extensive than it was at common law, or under 
the statutes of mortmain; before that statute it extended only to remit 
the king's own claim to a forfeiture as chief lord, and, strict ly speaking, 
mtb ineffectual, unless preceded by an inquiry under a writ of ad quod 
damnum ; since that statute it saves from all forfeiture as well as to the 
mesne lords as the king, and the writ of ad quod damnum seems nu longer 
necessary. 
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months before the death of the donor, and enrolled in the 
court of chancery within six months after U*s execution, 
(except stocks in the public funds, which may be transferred 
within six months previous to the donor's death,) and tnfcfts 
such gift be made to take effect immediately, and be without 
power of revocation : and that all other gifts shall be void. 
The two universities, their colleges, and the scholars upon 
the foundation of the colleges of Eton, Winchester, and 
Westminster, are excepted out of this act: but such exemp- 
tion was granted with this proviso, that no college shall Ix; 
at liberty to purchase more advowsons, than are equal in 
number to one moiety of the fellows or students, upon the 
respective foundations. (3) 

2. Secondly, alienation to an alien is also a cause of for- 
feiture to the crown of the land so alienated; not only OH 
account of his incapacity to hold them, which occasions him 
to be passed by iu descents of land \ but likewise on account 
of his presumption in attempting, by an act of his own, to 
acquire any real property; as was observed in the preceding 
volume *. 

3* LASTLY, alienations by particular tenants, when they 
are greater than the law entitles them to make, and devest 
the remainder or reversiou \ are also forfeitures to him who-. 
right is attacked thereby. As, if tenant for his own life 
alienes by feoffment or fine for the life of another, or in tail 



Sec psg, 2-19,350. 



1 Book I. pag. 372. 



* Co, Litt.251. 




(3) This statute had the effect or making void many devises tnd bequest* 
in favour of the governors of Queen Anne*s bounty ; diis was remedied In 
the 45 G. J. c.l 07. s.i., which in substance exempted grants made under 
the 2d & 3d of Anne, ell. from its operation. Two years .liter, an mi 
was passed 45G.3. c.101. which repealed the restriction imposed In thn 
act on colleges as to the number of their ad vow son*, so that now the; 
hold tin-in without limitation. I believe it, however, to be understood 
that neither the statute 9G.S., or the 45 Geo.!,, at all affected the old 
restraints of the mortmain laws, and that a licence from the crown is till 
necessary when a college purchases an odvow*on. Many colleges lire 
provided with a prospective licence to purchase in mortmain to a certain 
extent ; and ucli ■ licence has ill pnctitt been considered sufficient 
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or in fee ; these being estates, which either must or may last 
longer than his own, the creating them is not only beyond 
his power, and inconsistent with the nature of his interest, 
but is also a forfeiture of his own particular estate to him in 
remainder or reversion u « For which there seem to be two 
reasons. First, because such alienation amounts to a renun- 
ciation of the feodal connexion and dependence ; it implies a 
refusal to perform the clue renders "and services to the lord of 
the fee, of which fealty is constantly one : and it tends in it's [ 275 ] 
consequence to defeat and devest the remainder or reversion 
expectant: as therefore that is put in jeopardy by such act 
of the particular tenant, it is but just that, upon discovery, 
the particular estate should be forfeited and taken from him, 
who has shewn so manifest an inclination to make an impro- 
per use of it The other reason is, because the particular 
tenant, by granting a larger estate than his own, has by his 
own act determined and put an entire end to his own original 
interest ; and on such determination the next taker is entitled 
to enter regularly, as in his remainder or reversion. The 
same law which is thus laid down with regard to tenants for 
life, holds also with respect to all tenants of the mere freehold 
or of chattel interests ; but if tenant in tail alienes in fee, this 
is no immediate forfeiture to the remainder-man, but a mere 
discontinuance (as it is called ") of the estate tail, which the 
issue may afterwards avoid by due course of law * ; for he in 
remainder or reversion hath only a very remote and barely 
possible Interest therein, until the issue in tail is extinct But, 
in case of such forfeitures by particular tenants, all legal estates 
by them before created, as if tenant for twenty years grants 
a lease for fifteen, and all charges by him lawfully made on 
the lands, shall be good and available in law y . For the law 
will not hurt an innocent lessee for the mult of his lessor ; 
nor permit the lessor, after he has granted a good and lawful 
estate, by his own act to avoid it and defeat the interest 
which he himself has created, 

Equivalent, both in \g% nature and it's consequences, 
to an illegal alienation by the particular tenant, is the civil 

" Lilt. HI 5. * LiU. $593,^7. 

* Sec book lit ch.10. ' Co, Litt. £33, 











crime of disclaimer ; as where a tenant, who holds of any 
lard, neglects to render him the due services and, upon an 
action brought to recover them, disclaims to hold of his lord. 
Which disclaimer of tenure iti any court of record is a for- 
feiture of the lands to the lord*, upon reasons most appa- 
[ 276 ] rently feodal. And so likewise, if in any court of record the 
particular tenant does any act which amounts to a virtual 
disclaimer ; if he claims any greater estate than was granted 
him at the first infeodation, or takes upon himself those righto 
which belong only to tenant of a superior class" ; if he affirms 
the reversion to be in a stranger, by accepting his fine, at- 
torning as his tenant, collusive pleading, and the like b ; such 
behaviour amounts to a forfeiture of his particular estate. 



III. Lapse is a species of forfeiture, whereby the right 
of presentation to a church accrues to the ordinary by neglect 
of the patron to present, to the metropolitan by neglect of 
the ordinary, and to the king by neglect of the metropolitan* 
For it being for the interest of religion, and the good of the 
public, that the church should be provided with an officiating 
minister, the law has therefore given this right of lapse, in 
order to quicken the patron; who might otherwise, by suffrr- 
ing the church to remain vacant, avoid paying his ecclesias- 
tical dues, and frustrate the pious intentions of his ancestors. 
This right of lapse was first established about the time 
(though not by the authority c ) of the council of Lateral] \ 
which was in the reign of our Henry the second, when tin- 
bishops first began to exercise universally the right of institu- 
tion to churches e . And therefore, where there is no right 
of institution, there is no right of lapse : so that no donative 
can lapse to the ordinary r , unless it hath been augmented 
by the queen's bounty 8 . But no right of lapse can accrue, 
when the original presentation is in the crown ''. 

The term, in which the title to present by lapse accrues 
from the one to the other successively is six calendar months'. 




* Finch, 870,571, 
■ Co. Lilt. 251. 

* Ibid, 853. 

€ 3 Roll. Abr 3*3- pi. 10. 

* Bncton, M rr.8. <r.3. 



' Bro. 4*r, tit, Qmr. imped. 
Aft, 5 IB. 

« St- I Geo. I. it.*, c. 10, 

h SUI. l7Edw.lL c.S. £lnft.*73. 

1 6 tUf. «S. Regitt. 42. 
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(following in thi 



>f I lie church, and 



se the computation 
not the usual one of the common law,) and this exclusive of 
the day of the avoidance k . Bui, if the bishop be both patron [ *i77 
and ordinary, he shall not have B double time allowed him 
to collate in'; lor the forfeiture accrues by law, whenever 
the negligence lias continued six months in the same person. 
And also if the bishop doth not collate his own clerk imme- 
diately to the living, and the patron presents, though after the 
six months are elapsed, yet his presentation is good, and the 
bishop is bound to institute the patron's clerk' 1 . For as 
the law only gives the bishop this title by lapse, to punish 
the patron's negligence, there is no reason that, if the bishop 
himself be guilty of equal or greater negligence, the patron 
should be deprived of his turn. If the bishop suffer the pre* 
sen tat ion to lapse to the metropolitan, the patron also has the 
same advantage if he presents before the archbishop has filled 
up die benefice; and that for the same reason. Yet the or- 
dinary cannot, after lapse to the metropolitan, collate his 
own clerk to the prejudice of the archbishop". For he had 
no permanent right and interest in the advowson, as the 
patron hath, but merely a temporary one j which having ne- 
glected to make use of during the time, he cannot afterwards 
retrieve it. But if the presentation lapses to the king, pre- 
rogative here intervenes and makes a difference; and the 
patron shall never recover his right till the king has satisfied 
In- turn by presentation : for nullum ternpiis occta-rit regi°* And 
therefore it may seem, as if the church might continue void 
for ever, unless the king shall be pleased to present; and a 
patron thereby Lie absolutely defeated of his advowson. But 
to prevent this inconvenience, the law has lodged a power 
in the patron's hands, of as it were compelling the king to 
present. For if, during the delay of the crown, the patron 
himself presents, and his clerk is instituted, the king indeed 
by presenting another may turn out the patron's clerk; or, 
:ifter induction, may remove hiin by quote impedit ; but if he 
does not, and the patron** clerk dies incumbent, or is cano- 
nically deprived, the king hath lost his right, which was only 
to the next or first presentation 1 *. 



"J 



* 2 In«. 361. 
I Gibs, Cod. 769. 
m 2 Inst. 273- 

vol, ir. 



" a Roll. Abr. 368. 

■ Dt, 4 St. d. 2. ft 36. C», C*r 355. 
' 7 firp ,28, Cm ¥Mt. H. 
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Ik case the benefice becomes void by death, or cession 
through plurality of benefices, there the patron h bound to 
take notice of the vacancy at his own peril; for these are mat- 
ters of equal notoriety to the patron and ordinary : but in 
case of a vacancy by resignation, or canonical deprivation, 
or if a clerk presented be refused for insufficiency, these being 
matters of which the bishop alone is presumed to be cogni- 
zant, here the law requires him to give notice thereof to the 
patron, otherwise he can take no advantage by way tf 
lapse q . Neither shall any lapse thereby accrue to the me- 
tropolitan or to the king ; for it is universally true, that 
neither the archbishop or the king shall ever present by lapse, 
hut where the immediate ordinary might have collated by 
lapse, within the six months, and hath exceeded his time a 
for the first step or beginning faiieth, el quod non habtt prht~ 
a pi urn, nm habtt Jtncm x » If the bishop refuse or neglect to 
examine and admit the patron's clerk, without good reason 
assigned or notice given, he is styled a disturber by the Jaw, 
and shall not have any title to present by lapse ; for no man 
shall take advantage of his own wrong *. Also if the right 
of presentation he litigious or contested, and an action be 
brought against the bishop to try the title, no lapse shall 
incur till the question of right be decided r. 

IV. Bv simony, the right of presentation to a living is fm ■- 
feited, and vested jtro has vice In the crown. Simony is the 
corrupt presentation of uny one to an ecclesiastical benefice 
for money, gift, or reward. It is so called from the re- 
semblance it is said to bear to the sin of Simon Magus, 
though the purchasing of holy orders seems to approach 
nearer to his offence, It was by the canon law a very grievous 
crime: and is so much the more odious, because, as sir Ed- 
ward Coke observes*, it Is ever accompanied widi perjury ; 
for the presentee is sworn to have committed no simony. 
However, it was not an offence punishable in a criminal way 
at the common law " ; it being thought sufficient to leave 
the clerk to ecclesiastical censures. But as these did not affect 
[ 279 ] the simontacal patron, nor were efficacious enough to repel 



I 4 Rfji 75. V J nut. MA 
r Co, I.itt. .:n, 
• 3 flotl.Ah' 



* Co. Liu. S-H, 

T.IS6. 
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the notorious practice of the tiling, divers Acts of parliament 
have been made to restrain it by means of civil forfeitures ; 
which the modern prevailing usage, with regard to spiritual 
preferments, calls aloud to be put in execution. I shall 
briefly consider them in this place, because they devest the 
corrupt patron of the right of presentation, and vest a new 
right in the crown. 

By the statute 31 Eliz. c. 6. it is for avoiding of simony en- 
acted, that if any patron (4), for any corrupt consideration, by 
gift or promise directly or indirectly, shall present or collate 
any person to an ecclesiastical benefice or dignity; such pre- 
sentation shall be void, and the presentee be rendered inca- 
pable of ever enjoying the same benefice : and the crown shall 
present to it for that turn only \ But if the presentee dies, 
without being convicted of such simony in his lifetime, it is 
enacted by stat 1 W. &M. c. 16. that- the simoniacal contract 
shall not prejudice any other innocent patron [or presentee], 
on pretence of lapse to the crown or otherwise. Also by the 
statute IS Ann. stat. 2. c. 12. if any person for money or profit 
shall procure, in his own name or the name of any other, the next 
presentation to any li ving ecclesiastical, and shall be presented 
thereupon, this is declared to be a simoniacal contract; and 
the party is subjected to all the ecclesiastical penalties of simony, 
is disabled from holding the benefice, and the presentation 
devolves to the crown. 

Upon these statutes many questions have arisen, with re- 
gard to what is, and what is, not simony. And, among 
others, these points seem to be clearly settled: 1. That to 
purchase a presentation, . the living being actually vacant, is 
open and notorious simony y : this being expressly in the face 
of the statute (5). 2. That for a clerk to bargain for the next 

* For other penalties inflicted by this ' Cro. Eli*. 788. Moor. 914. 
statute, see book IV. cfa.4. 



(4) The words of the statute are, if any " person or persons," and they 
extend not merely to rightful patrons, but to strangers who present by 
usurpation Although, however, such a presentation by a stranger would 
be roid, yet the crown would not gain the turn, but the rightful patron 
would be entitled to present. CoXitt. 120. 

(5) The incumbent of a living being exceedingly ill and on his death 

x 2 . M» 
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presentation, the incumbent being sick and about to die, was 
simony, even before the statute of queen Anne * : and now, 
by that statute, to purchase, either in his own name or 
another's, the next presentation, and be thereupon presented 
T 280 1 at flt, y mture tmie to tne living, * s direct and palpable simony. 
Hut, 3. It is held that for a father to purchase such a present- 
ation, in order to provide for his son, is not simony: for 
the son is not concerned in the bargain, and the lather is by 
nature bound to make a provision for him a. 4. That if a 
Mmouiacal contract be made with the patron, the clerk not 
being privy thereto, the presentation for that turn shall in- 
deed devolve to the crown, as a punishment of the guilty 
patron ; but the clerk, who is innocent, does not incur any 
disability or forfeiture b , 5, That bonds given to pay money 
to char Stable uses, on receiving a presentation to a living, 
are not simoniacal % provided the patron or his relations be 
not benefited thereby d ; for this is no corrupt con side rat ion, 
moving to the patron. 6. That lionds of resignation, in case 
of non-residence or taking any other living, are not simonia- 
cal e ; there being no corrupt consideration herein, but Mich 

• Hot), 165. « Nov, 142. 

* Cro. EU«. 686. Moor. 916. * St«. 534. 
*S Inst. 15 4. Cro.Jac.38J. 12 Co. < Cra. Car. 1 80. 

101. Cro. Elii. 790. 



bed, the life owner of the advowson nnd the plaintiff, knowing of his con- 
dition, and believing that his death was tit hand, agreed for the side of the 
next presentation, and in order to carry the Agreement into effect executed 
a deed on the uune day a few hours before his death, which purported 
to convey the advowson for 99 years to the plaintiff and his executors, if 
the patron should so long live ; but there was a proviso for n re-conveyance 
to the patron m soon as one presentation should have been made. At the 
time of the execution of the deed, it did not appear that the plaintiff' had 
any particular clerk in view to present, and he in met presented a clerk 
who was in no respect privy to the transaction. 

Upon these facts the court of K. li. held, that this was in substance a 
cornipt bargain for money with the patron, that he by means of a convey- 
ance to the plaintiff, and thereby in hi* name, should present ■ clrrk to m 
benefice which, in fact, and til so according to the parties own consideration, 
was full in name only, but void in reality. That actual vacancy win not 
essentially necessary to make the contract corrupt and void ; mid that the 
innocence of the clerk, or the want of specification of an individual pre- 
sentee nt the time of making the contract, were immaterial circum- 
stances in coml ruing the nature of the contract. Far v. Bp. tt/Vh, 
9 B & C. 635 
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only as is for the good of the public. So also bonds to 

resign, when the patron's son conies to canonical age, are 

legal ; upon the reason before given, that the father is bound 

to provide for his son r . 7. Lastly, general bonds to resign 

at the patron's request are held to be legal «.• for they may 

possibly be given for one of the legal considerations before 

mentioned ; and where there is a possibility that a transaction 

may be fair, the law will not suppose it iniquitous without 

proof. (6) But, if the party can prove the contract to have 

beep a corrupt one, such proof will be admitted, in order to 

shew the bond simoniacal, and therefore void. Neither will 

the patron be suffered to make an ill use of such a general 

bond of resignation ; as, by extorting a composition for tithes, [ 281 ] 

procuring an annuity for his relation, or by demanding a 

resignation wantonly or without good cause, such as is 

approved by the law ; as, for the benefit of his own son, or 

on account of non-residence, plurality of livings, or gross 

immorality in the incumbent b . 

V. The next kind of forfeitures are those by breach or 
non-performance of a condition annexed to the estate, either 

' Cro. Jac 248. 274. h I Vern. 411. 1 Equ. Cas. Abr.86, 

« Cro. Car. 180. Stra. 227. 87. Stra. 534. 



(6) In the case oCFfytche v. The Bishop of L<mdo*,(May 1785,) the house 
of lords determined thnt a general bond to resign at the patron's request was 
illegal, reversing thereby the concurrent decisions of the courts of common 
pleas and king's bench. Lord Thurlow, Ch. moved and spoke for the . 
reversal, but the majority of the judges had delivered opinions in favour 
of the judgments below ; and there has been a strong inclination since to 
confine the authority of the case to those only which are precisely similar 
in their circumstances. Therefore in Bagshaw v. Bossley, 4T.R.78., the 
court of K. B. affirmed the legality of a bond which was conditioned for a 
resignation within a certain time after notice in case of non-residence, or 
suffering dilapidations ; and. they gave the same judgment in Partridge v. 
Whittorty 4 T. R.559. where the condition was to resign in favour of a spe- 
cified son of the patron on three months' notice, and to keep the parsonage 
and chancel in good repair. In this case there was no argument, it being 
understood that there would certainly be an appeal to the lords, which 
however was not made. And it seems to have been thought since, that a 
bond was legal conditioned to resign in favour of a specified person. See 
Newman v Newman, 4M.8sS.71. Such honds, I believe, are now in 
com mon use. Sec Lord Sondes v, Fletcher, 5 B. & A. 835, 

x 3 
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expressly by deed at it's original creation, or impliedly by 
law from a principle of natural reason. Both which we con- 
sidered at large in a former chapter \ 

VI. I there fore now proceed to another species of for- 
teiture, viz. by waste. Waste, nis/itm, is a spoil or desl ruction 
in houses, gardens, trees, or other corporeal hereditaments, 
to the disherison of him that hath the remainder or reversion 
in fee-shnple or fee-tail k . (7) 

Waste is either voluutarj/j which is a crime of commis- 
sion, as by pulling down a house; or it is permissive* which 
is a matter of omission only, as by suffering it to fall lor 
want of necessary reparations. Whatever does a lasting 
damage to the freehold or inheritance is waste. ' Therefore 
removing wainscots, floors, or other things once fixed to the 
freehold of a house, is waste m . (8) If a house be destroy ed 
by tempest, lightning, or the like, which is the act of Pro- 
vidence, it is no waste: but otherwise, if the house be burnt 
by the carelessness or negligence of the lessee ; though now 
hy the statute 6' Ann. c.31. no action will lie against a tenant 



• Sec ch. 10. page 15>2, 
h Co. Lift. 53. 



' Hetl.SS. 
m 4 Rrp.si. 



(7) See Vol. III. j). 235.ii- (l). 

(8) In the case of Eiwe* v. Mau\ l East, 38 ., the question of fixtures 
rcmovcabtc unci irremoveablc was very fully and luminously discussed, and 
tin' judgment there pronounced by Lord E lie nbo rough has ever since been 
considered to Jay down the: Law on the subject. Disputes upon this subject 
Will principally arise between the heir and executor of a tenant in fee- 
Minple, between the executor of a tenant for life or in tail, and the 
reversioner or remainder man, and between landlord and tenant. In the 
first case the law always leans in favour of the heir, and pgnnt the dis- 
figuring or injuring of the inheritance, and therefore a* between these two, 
many personal chattels, annexed to the freehold, are it return cable, which 
in other ca&es would not be so. In the second ease, the executors are 
more favoured j but the third is that in which the greatest indulgence it 
shown to the particular tenant, especially where the fixture bus t e.n 
erected in advancement of the tenant's trade. Thus engines, vat*, fur- 
naces, &c, have been allowed to be removed, when fixed to the freehold 
lor lb. purpose* of trade or mmuifac ture ; though it is held wane to re- 
move hearths and rhimney-pictes ur buildings subservient only (o the 
purposes of ngricullure. 
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for an accident of this kind. (9) Waste may also be com- 
mitted in ponds, dove-houses, warrens, and the like ; by so 
reducing the number t>f the creatures therein, that there 
will not be sufficient for the reversioner when he comes to die 
inheritance ". Timber also is part of the inheritance °. 
Such are oak, ash, and elm in all places ; and in some par- 
ticular countries, by local custom, where other trees are ge- 
nerally used for building, they are for that reason considered 
as timber ; and to cut down such trees, or top them, or do [ 282 ] 
any other act whereby the timber may decay, is waste p . But 
underwood the tenant may cut down at any seasonable time 
that he pleases q ; and may take sufficient estovers of com- 
mon right for house-bote and cart-bote; unless restrained 
(which is usual) by particular covenants or exceptions r < 
The conversion of land from one species to another is waste* 
To convert wood, meadow, or pasture, into arable ; to turn 
arable, meadow, or pasture, into woodland ; or to turn arable 
or woodland into meadow or pasture, are all of them waste \ 
For, as sir Edward Coke observes ', it not only changes the 
course of husbandry, but the evidence of the estate ; when 
such a close, which is conveyed and described as pasture, is 
found to be arable, and e converso. And the same rule is 
observed, for the same reason, with regard to converting one 
species of edifice into another, even though it is improved in 
it's value a . To open the land to search for mines of metal, 
coal, Sfc. is waste ; for that is a detriment to the inheritance*: 
but if the pits or mines were open before, it is no waste for 
the tenant to continue digging them for his own use w j for it 
is now become the mere annual profit of the land. These 



■ Co. Litt. 53. 


* Hob. 234. 


° 4 Rep. 62. 


1 Co. Litt. 53. 


* Co. Litt. 53. . 


u 1 Lev. 309. 


"• 2 Roll. Abr. 817. 


* 5 Rep. IS. 


r Co. Litt. 41. 


w Hob. 295. 



(9) The statute of Anne does not interfere with the corenants between 
landlord and tenant ; and therefore if a house in the occupation of a 
tenant be burnt down, he will still be liable at law to pay the rent under 
his covenant; and to rebuild, if there be a general covenant to repair. 
It is important therefore in a lease, lor the tenant to except specially 
casualties by fire. 
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three MS the general heads of wuste, bwt in houses, iti tWwr, 
mid in land- Though, as was before satd, whatever else 
tends lo the destruction, or depreciating the value of the in- 
heritance, is considered by ihe law us waste* 

Let us next see, who are liable to be punished for com- 
mitting waste. And by the feodal law, feuds being original I v 
granted for lite only* we rind that the rule was general for 
all vasuls or feudatories ; " *i vamtlm fhtdum tfissijwivrrt, 
t( tuti, insigiii fktvimenUi frWcYffWf /writ, privahitttr'* * But 
in our ant km common law the rule was by no means so 
large ; for not only he that was seised of an estate of inherit- 
ance might do as he pleased with it t but also waste was not 
punishable in any tenant, save only in three persons*; guardian 
[ 283 3 in chivalry, tenant in dower, and tenant by the curtesy * ; 
and not in tenant for life or years K And the reason of 
the diversity was, that the estate of the three former was 
created by the act of the Jaw itself, which therefore gave a 
remedy against thetn ; but tenant for life or for years, came 
in by the demise and lease of the owner of the tee, and there- 
fore he might have provided against the committing of waste 
by his lessee; and if he did not, it was his own default But, 
hi favour of the owners of the inheritance, the statutes of* 
Marlbridge 52 Hen. Ill- c.23. and of Gloucester 6 Edw. I. 
e.5., provided that the writ of waste shall not Only lie against 
tenants by the law of England, (or curtesy,) and those in 
dower, but against any farmer or other that holds in any 
manner tor life or years. So that, tor about five hundred 
years past, all tenants merely for life, or for any less estate, 
have been punishable or liable to be impeached for waste, 
both voluntary and permissive: unless their leases be made, 
ns sometimes they are, without impeachment of waste, absque 
impetitiotie ivisii : that is, with a provision or protection that 
no man shall impetere^ or sue him, for waste committed. But 
tenant in tail after possibility of issue extinct is not impeach- 
able tor waste ; because his estate was at it's creation an estate 



* Wright, 44. in taunt by ittc t-uMvty. Itegul, 78, 

I It *i» however a iWht wImtUh r Uro.AU. ffll ■'■MM.ftfi - litvt. fOl. 
■ j lie *» ]Hipii»li4j|i; «t the uuiitfwn l*w 2 ln*t. 3N0t 
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of inheritance, and so not within the statutes'. (10) Neither 
does an action of waste lie for the debtor against tenant by 
statute, recognizance, or elegit ; because against them the 
debtor may set off the damages in account b : but it seems 
reasonable that it should lie for the reversioner, expectant on 
the determination of the debtor's own estate, or of these 
estates derived from the debtor*. 

The punishment tor waste committed was, by common law 
and the statute of Marl bridge, only single damages d ; except 
in the case of a guardian, who also forfeited his wardship e by 
the provisions of the great charter f : but the statute of 
Gloucester directs, that the other tour species of tenants 
shall lose and forfeit the place wherein the waste is com- [ 284 ] 
mitted, and also treble damages to him that hath the inhe* 
ritance. The expression of the statute is, " he shall forfeit 
" the thing which he hath wasted ;" and it hath been deter- 

* Co. Litt. 27. 2 Roll. Abr. 826. 828. • 2 Inst. 146. 

h Co.LUt.54. • /«a.300. 

1 F.N.B. 58. f 9 Hen. III. c. 4. 



(10) In Herlakcndens't case, 4 Rep. 65., it is said, that though tenant in 
tail after possibility of issue extinct is dispunishable for waste, yet he has 
no properly in the timber which he fells. If this were true, it would esta- . 
blish a great difference between hiin and tenant for life without impeach- 
ment of waste, who is now clearly understood to have the same property 
in timber felled, as an owner of the fee simple. Pyne v. Dor, 1 T. R. 55. 
This distinction, however, is denied by Lord Eldon in Williams v. William* 

1 5 Ves. Jun. 427., and upon manifest reason. In both instances, however, 
(as well as in many others in which no action for waste committed can be 
brought) the court of chancery will interfere to restrain extravagant and 
malicious devastation. This term applies principally to the cutting down 
ornamental timber, timber planted for shelter, or to exclude the view of 
offensive objects, to the cutting down even of other timber in a wasteful 
manner, so as to leave none for the re-edifying or repair of buildings ; and 
to all acts which tend to the destruction of the estate, as the unroofing, or 
pulling down mansion-houses. It is difficult to specify all the cases of waste 
in which injunctions will be granted ; but Lord Eldon, in Burget v. Lamb, 

16 Ves. Jun. IBS., has expressed an opinion rather unfavourable to them, 
and has declared it to be wiser to limit than to extend them. It seems at 
least necessary to show some great injury to the inheritance resulting from 
an act, in doing which the tenant has not been actuated by a desire to de- 
rive profit from the estate, but by spite to the successor, or at least by 
humour and caprice in wantoti disregard of the successor's interest. 
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mined that under these words the pluce is also included*. 
And if waste be done spatsim, or here and there, all over a 
wood, the whole wood shall be recovered ; or if in several 
rooms of a house, the whole house shall be forfeited " ; 
because it is impracticable for the reversioner to enjoy only 
the identical places wasted, when lying interspersed with the 
other. But if waste be done only in one end of a wood, (or 
perhaps in one room of a house, if that can be conveniently 
separated from the rest,) that part only is the locus wa kf ut, 
or thing wasted, and that only shall be forfeited to the re- 
versioner '. 

VII. A seventh species of forfeiture is that of copykolti 
estates, by breach of the customs of the manor. Copyhold 
estates are not only liable to the same forfeitures as those 
which are held in socage, for treason, felony, alienation, and 
waste ; whereupon the lord may seise them without imy 
presentment by the homage k ; but also to peculiar forfeitures 
annexed to this species of tenure, which are incurred by the 
breach of either the general customs of all copyholds, or (lie 
peculiar local customs of certain particular manors. Ami we 
may observe that, as these tenements were originally hnldeu 
by the lowest and most abject vasal s, the marks of feoda! 
dominion continue much the strongest upon this mode of 
property. Most of the offences, which occasioned a resump- 
tion of the fief by the feodal law, and were denominated 
Jelaniue t per qitas vawllus amiltntt Jim/urn 1 * still continue to 
be causes of forfeiture in many of our modern copyholds, 
As, by subtraction of suit and service ■ ; it ftaminum deservire 
nolucrit " : by disclaiming to hold of the lord, or swearing 
himself not his copyholder v ; si dominum rjuraverit, L e. ne- 
gaverit se a domino Jeudum habere*: by neglect to be admitted 
tenant within a year and a day q : st per annum et diem cessa- 
[ 285 ] vcrit in pctenda investitura T : by contumacy in not appearing 
in court after three proclamations * ; si a domino tcr ctiatus non 



■ 2 liut. 303. 
y> C<h J,ttt. 54, 

• 2 IlWt, SO+, 

• '1 Ventr. SS. Cro. Kh*. 
1 Ftntd. *.£. f.3«. intnle, 

I/on. 10S. Dyw. yn. 



fgfc t FJ* 
► PnuL 1.2. t, 34. ikt. VS. §3. 

fruit* I. ». L -*<. 

8ltep,y9. Co. ttyjh, §J7. 
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comparuerit ' : or by refusing, when sworn of the homage, to 
present the truth according to his oath": si pares veritatem 
noverint, et dicant se nescire, cum sciant*. In these and a 
variety of other cases, which it is impossible here to enume- 
rate, the forfeiture does not accrue to the lord till after the 
offences are presented by the homage, or jury of the lord's 
court baron x : per laudamenttm pariwn suorum y ; or, as it is 
more fully expressed in another place*, nemo miles adimatur 
de possessione.sui beheficii, nisi corwicta culpa quae sit laudanda* 
per judicium pariwn suorum, (11) 

VIII. The eighth and last method whereby lands and 
tenements may become forfeited, is that of bankruptcy, or the 
act of becoming a bankrupt : which unfortunate person may 

* Feud. 1. 2. /. 22. . * Feud. 1.1. t. 21. 
u Co. Copyhi'i 57. *'Jtbid. t. 22. 

w Feud. 1.2. t. 58. * i. e. arbitranda, dejimenda. Du 

* Co. Copyh. % 58. Frssne, IV. 79< 



(11) It is rather singular that in every instance in which Lord Coke oft 
copyholds is cited in this paragraph, his authority is directly contradictory 
of the text. In his fifty-seventh chapter he divides forfeitures into those 
which operate eo instatUe, and those which must be presented ; and then 
enumerates those of the former class. Under this he ranges, among many 
others, disclaimer, not appearing after three proclamations, and refusing, 
when sworn, to'present the truth. In his fifty-eighth chapter he enumerates 
the second class, and under it places treason, felony, and alienation. It is 
observable also, that the references to Dyer 211. and 8 Rep. 99. are dot in 
point. 

With respect to the subject of the paragraph, if presentment is necessary 
in any case, it should seem in reason that the necessity would exist rather 
in case of treason and felony, where the conviction and attainder might take 
place far from the residence of the lord, than in- the case of diclaimer, Ac. 
which must take place either in the lord's court, or in a suit to which he 
was party. Of the first he' might reasonably be supposed to remain igno- 
rant until his homage by presentment informed him ; of the latter he could 
hardly avoid taking Instant notice. But in fact the better opinion seems 
to be, that in no case k presentment legally necessary. In every instance 
the forfeiture k referable back to a supposed determination of the win, 
which the act being inconsistent with the tenancy demonstrates. If. the 
lord is not aware of the act, it is the duty of the homagers to inform him ; 
but the forfeiture exists in that case before the information given. As a 
matter of prudence, however; the lord wfll of course procure a presentment. 
See Scriven on Copyholds, 51 1., in which the opinions of Ch. Baron Gil- 
bert, and Watkins are stated. 
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from the several descriptions given of him in our statute law, 
be thus defined ; a trader who secretes himself, or does certain 
other acts, tending to defraud his creditors. 

Who shall be such a trader, or what acts are sufficient to 
denominate him a bankrupt, with the several connected eon- 
sequences resulting from that unhappy situation, will be better 
considered in a subsequent chapter; when we shall endeavour 
more fully to explain its nature, as it most immediately relates 
to personal goods and chattels. I shall only here observe the 
manner in which the property of lands and tenements is 
transferred, upon the supposition that the owner of them is 
clearly and indisputably a bankrupt, and that a commission of 
bankrupt is awarded and issued against him. 

Bv statute 1 3 Eliz, c 7. the commissioners for that purpose, 
when a man is declared a bankrupt, shall have full power to 
dispose of all his lands and tenements, which he had in his 
own right at the time when he became a bankrupt, or which 
shall descend or come to him at any time afterwards, before 
his debts are satisfied or agreed for ; and all lands and tene- 
ments which were purchased by him jointly with his wife or 
children to his own use, (or such interest therein as he may 
lawfully part with,) or purchased with any other person upon 
secret trust tor his own use; and to cause them to be ap- 
praised to their full value, and to sell die same by deed 
indented and inrolled, or divide them proportionably among 
the creditors. This statute expressly included not only free, 
but customary and copyhold, lands; but did not extend to 
estates-tail, farther than for the bankrupt's life; nor to equi- 
ties of redemption on a mortgaged estate, wherein the bank- 
rupt has no legal interest, but only an equitable reversion. 
Whereupon the statute 21 Jac. I. c. 19, enacts, that the com- 
missioners shall be empowered to sell or convey, by deed 
indented and in rolled [within six months after the making 
thereof], any lands or tenements of the bankrupt, wherein he 
shall lie seised of an estate-tail in possession, remainder, or 
reversion, unless the remainder or reversion thereof shall be 
in die crown [of the gift of the crown] ; and that such sale 
shuJl Ixf good against all such issues in tail, remainder-men, 
and reversioners, whom the bankrupt himself might have 
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barred by a common recovery, or other means j and that all 
equities of redemption upon mortgaged estates, shall be at the 
disposal of the commissioners ; for they shall have power to 
redeem the same as the bankrupt himself might have done, 
and after redemption to sell them. And also by this and a 
former act b , all fraudulent conveyances to defeat the intent of 
these statutes are declared void ; but that no purchaser bona 
fide, for a good or valuable consideration, shall be affected by 
the bankrupt laws, unless the commission be sued forth within 
five years after the act of bankruptcy committed. 

By virtue of these statutes a bankrupt may lose all his 
real estates ; which may at once be transferred by his com- 
missioners to their assignees, without his participation or 
consent. (12) 

b l Jsc. I. c. 15. 



(12) By 5 Geo. 4. c.98. (the act to consolidate and amend the bankrupt 
laws, which will not take effect till May 1885), all the bankrupt's real and 
personal estate, both within the united kingdom and abroad, (except copy- 
hold and customary lands,) and all such estate as he may purchase, or may 
revert, descend, or be devised to him before he obtains his certificate, are 
vested m the assignees by a mere declaration signed by the commissioners 
on the choice of the assignees ; provided such declaration be entered of 
record within two -months from the signature. The copyhold and custom- 
ary estate, though excepted from this clause, may, by a subsequent one, 
be sold by deed indented and enrolled by the assignees for the benefit of 
the creditors. Estates tail may also be sold by them in the same 'manner, 
so as to convey a good title against the bankrupt, his issue, and all persons 
whom the bankrupt could have barred by fine, recovery, or other means. 
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or TITLE by ALIENATION. 



n^HE most usual and universal method of acquiring a title 
to real estates is that of alienation, conveyance, or pur- 
chase in its limited sense ; under which may be comprised 
any method wherein estates are voluntarily resigned by one 
man, and accepted by another ; whether that be effected by 
sule, gift, marriage, settlement, devise, or other transmission 
of property by the mutual consent of the parties. 

This means of taking estates by alienation, U not of equal 
antiquity in the law of England with that of taking them by- 
descent. For we may remember that, by the feodal law % a 
pure and genuine feud could not be transferred from one 
feudatory to another without the consent of the lord ; lest 
thereby a feeble or suspicious tenant might have been substi- 
tuted and imposed upon Kim to perform the feodal services, 
instead of one on whose abilities and fidelity he could depeuiL 
Neither could the feudatory then subject the land to his 
debts ; for if he might, the feodal restraint of alienation would 
have been easily frustrated and evaded l*. And, as lie could 
not aliene it in his lifetime, so neither could he by will defeat 
the succession, by devising his feud to another family ; DOT 
even alter the course of it, by imposing particular limitations, 
or prescribing an unusual path of descent. Nor, in short, 
could he aliene the estate, even with the consent of the lord, 
unless he had also obtained the consent of his own next 
apparent, or presumptive heir*. (1) And dierefore it was 

" Sm? page 57. « Co. Liii. M. Wright, 167. 

h Feud. L |. *,37. 

0) Lord Coke in the passage referred to, says " heir" generally ; liut Sir 
M, Wright confine? it to ||ic presumptive heir.^n pmnmux trui tucccttione 

raliateroli. 
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very usual in antient feoffments to express that the alienation 
was made by consent of the heirs of the feoffor : or sometimes 
for the heir apparent himself to join with the feoffor in the 
grant* 1 . And, on the other hand, as the feodal obligation 
was looked upon to be reciprocal, the lord could not aliene 
or transfer his signiory without the consent of his vasal : for 
it was esteemed unreasonable to subject a feudatory to a new 
superior, with whom he might have a deadly enmity, without 
his own approbation ; or even to transfer his fealty, without 
his being thoroughly apprized of it, that he might know with 
certainty to whom his renders and services were due, and be 
able to distinguish a lawful distress for rent from a hostile 
seizing of his cattle by the lord of a neighbouring clan*. 
This consent of the vasal was expressed by what was called 
attorning*, or professing to become the tenant of the new 
lord : which doctrine of attornment was afterwards extended 
to all- lessees for life or years. For if one bought an estate 
with any lease for life or years standing out thereon, and the 
lessee or tenant refused to attorn to the purchaser, and to 
become his tenant, the grant or contract was in most cases 
void, or at least incomplete 8 : which was also an additional 
dog upon alienations. 

But by degrees this feodal severity is worn off; and ex- 
perience hath shewn, that property best answers the purposes 
of civil life, especially in commercial countries, when it's 
transfer and circulation are totally free and unrestrained. The 
road was cleared in the first place by a law of king Henry 
the first, which allowed a man to sell and dispose of lands 

d Madox, Formul. Angt. N°S16. nances et avironcet, ut loqui talent ; cum 

319. 427. vasaUus, ejurato priori* domini obsequio 

* Gilb. Ten. 75. • etjide, novo se Sacramento novo item do- 

f The same doctrine and the same initio acquirenti obstringebat, idquejussu 

denomination prevailed in Bretagne — auctoris. D'Axgentre Antiq. Consuct. 

potseuumes in jurisdictionaaous non aU- Brit, apud Dufresne, i. 81% 890. 

ter apprehendi posse, ovum per attour- • Litt. § 55 J. 

collaterals Probably the consent of the heir apparent was presumed and 
implied in the mere act of his father; while it was necessary to procure 
specifically that of a more remote inheritor. Both authors, too, are speak- 
ing only of land which came by descent to the alienor. See post, p. 988, 
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which he himself hod purchased; lor over these he was 
thought to have a more extensive power than over what hud 
been transmitted to him in a course of descent from his mi- 
[ 289 "} testers' 1 : a doctrine which is countenanced by the feodal 
constitutions themselves ' but he was not allowed to !*ell the 
whole of his own acquirements, so as totally to disinherit bis 
children, any more than he was at liberty to aliene his in- 
ternal estate \ Afterwards a man seems to have been at liberty 
to pan with all his own acquisitions, if he had previously pur- 
chased to him and his assigns by*ame; butt if his assigns 
were not specified in the purchase deed, he was not emjxtwered 
to aliene ': and also he might part with one fourth of the in- 
heritance of his ancestors without the consent of his ^ietr m . 
By the great charter of Henry III, % no subinfeudation Mt 
permitted of part of the land, unless sufficient was left to 
answer the services due to the superior lord, which sufficiency 
was probably interpreted to he one half or moiety of the 
land K But these restrictions were in general removed, by 
the statute of quia empiore$ ? , whereby nil persons, except 
the king's tenants in capift> were left at liberty to aliene all 
or any part of their lands at their own discretion q - And 
even these tenants in vapite were by the statute 1 Edw. Ill, 
c, 1 2. permitted to aliene, on paying a fine to the king r . By 
the temporary statutes 7 Hen. VII. c, 3. and 3 Hen. VII L 
c. 4. all persons attending the king in his wars were allowed 
to aliene their lands without licence, and were relieved from 
other feodal burdens. And, lastly, these very fines for alien- 
ations were, in all cases of freehold tenure, entirely abolished 
by the statute 12 Car. II. e.2+. As to the power oH charging 
lands with the debts of the owner, this was introduced so 
early as stat, Westm. 2. which " subjected a moufi/ of the 



*■ Emptum** «■/ off ituirtmer sua* dft ' Mrrr. e. J . § g. This U al*o >>or- 

cut magit iflit Si Bncland habrat qnnm rowed from lliv fVoilrtl l«* . Fetid. I, % 

fi jKiiYntri mi dittcmni, mm mitial turn t, 18, 
rrlra cognationem mmn, /./.. HtnA. ■ Mirr, %h\d. 




f. 70. 

' Feud, I, a. r. Sff. 

k Si yurtium taniunt habutnt u, flit 
partem ttrrut $UQ* donor* vaiuertt, tunc 
ifuid+m hoc ft Heft t mi non totum ijue^ 
turn, qui* hon pllMf Jihum mum ht*- 
rfttrm frkiurntarf. Gianni. Ll. e, I ■ 



9 Htii. in. <c. aa. 

" Dairy tuple of Feud*, 95. 

' is Ed*. I- e, i 

< Sc*patf. T1 J . 91. 

' 1 Jli*t,67. 
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tenant's lands to executions, for debts recovered by, law : as 
the whole of them was likewise subjected to be pawned in a 
statute merchant by the statute tie mercatoribus, made the 
same year, (2) and in a statute staple by statute 27 Edw.IIL 
c, 9. and in other similar recognizances by statute 23 Hen. [ 290 ] 
VII L c.6. And now, the whole of them is not only subject 
to he pawned for the debts of the owner, but likewise to be 
absolutely sold for the benefit of trade and commerce by the 
several statutes of bankruptcy. The restraint of devising 
lands by will, except in some places by particular custom, 
lasted longer ; that not being totally removed, till the abo- 
lition of the military tenures, The doctrine of attornments 
continued still later than any of the rest, and became ex- 
tremely troublesome, though many methods were invented to 
evade them ; (3) till at last they were made no longer neces- 
sary to complete the grant or conveyance, by statute * & 5 
Ann. c.I6. ; nor shall, by statute 1 1 Geo. II. c. 19, the attorn- 
ment of any tenant affect the possession of any lands, unless 
made with consent of the landlord, or to a mortgagee after 
the mortgage is forfeited, or by direction of a court of justice. 

In examining the nature of alienation, let us first inquire, 
briefly, who may aliene, and to whom ; and then, more largely, 
how a man may aliene, or the several modes of conveyance. 

1. Who may aliene, and to whom : or, in other words, 

who is capable of conveying, and who of purchasing. And 

herein we must consider rather die incapacity, than capacity, 

of the several parties : for all persons in possession are prima 

facie capable both of conveying and purchasing, unless the 



(S) The statute de ntercatori&ua goes a step farther than k here men- 
tioned. By the statute made with a similar view at Acton Darnell in 
1 1 E. L, the devisable burgages of the debtor were made saleable in dis- 
charge of a debt duo by statute merchant. The statute made in 13 E.L 
extendi this, and enables the debtor, within three months after he is taken 
and put into prison, to sell absolutely the whole of bis lands and tenements 
for the discharge of his debts, 

(3) The statute of uses, and the statute of wills, in at! cases in which they 
applied, made attornments unnecessary ; as by the former the possession 
was immediately executed to the use, and by the latter the legal estate was 
immediately vested in the devisee 
VOL. II. "" Y 
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law has laid them under any particular disabilities. But, if 
a man 1ms only in him the right of either possession or pro- 
perty, he cannot convey it to any other, lest pretended titles 
might be granted to great men, whereby justice might be 
trodden down, and the weak oppressed a . Yet reversions and 
vested remainders may be granted ; because the possession 
of the particular tenant is the possession of him in reversion 
or remainder j but contingencies, and mere possibilities, though 
they may be released, or devised by will, or may pass to 
the heir or executor, yet cannot (it hath been said) be assigned 
to a stranger, unless coupled with some present interest *. 

Persons attainted of treason, felony, and praemunire, are 
incapable of conveying, from the time of the offence committed, 
provided attainder follows B : for such conveyance by them 
] may tend to defeat the king of his forfeiture, or the lord of 
his escheat* But they may purchase for the benefit of the 
crown, or the lord of the fee, though they are disabled to 
hold ; the lands so purchased, if after attainder, being 
subject to immediate forfeiture; if before, to escheat as 
well as forfeiture, according to the nature of the crime *.{4) 
So also corporations, religious or others, may purchase lands; 
yet, unless, they have a licence to hold in mortmain, they 
cannot retain such purchase ; but it shall be forfeited to the 
lord of the fee *. 










Idjots and persons of nonsanc memory, infants and per- 
sons under duress, are not totally disabled either to convey 

■ Co. Li«-SM. » Co. MU. 49. 

' Sheppard'a touchstone, 238, 239. * H4d, 2. 

392. 11 Mod. 152. 1 P. Wnu, 574. * Ibid* 2. 
Stt*, 132. 

(4) After attainder the man is chrititcrmaHttw, all feudal relation between 
himself and his lord is at an end, and therefore there con be no escheat. 
Neither, itrictiy speaking, can there be forfeiture, which is a kind of punish* 
ment, and operates on the relation of king and subject. Indeed, by mere 
forfeiture in tetany, the king's title would only be for a year and day. Lord 
Coke expresses himself therefore cautiously, calling it neither escheat, nor 
forfeiture; he say*, " the king shall have it by hie prerogative, and not the 
lord of the fee; for a man attainted hath no eapaeitie to purchase (being a 
man t-wihtrr mortuu*) but onely for the benefit of the king ; no more than 
the alien-ne' hath," 
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or purchase, but sub modo only. For their conveyances and 
purchases are voidable, but not actually void. The king, in- 
deed, on behalf of an idiot, may avoid his grants or other 
acts". But it hath been said, that a non compos himself, 
though he be afterwards brought to a right mind, shall not 
be permitted to allege his own insanity in order to avoid such 
grant : for that no man shall be allowed to stultify himself, 
or plead his own disability. The progress of this notion is 
somewhat curious. In die time of Edward I., non compos 
was a sufficient plea to avoid a man's own bond y : and there 
is a writ in the register z for the alienor himself to recover 
lands aliened by him during his insanity ; dum fuit non com- 
pos mentis sitae, ut dicit, #c. But under Edward III. a scruple 
began to arise, whether a man should be permitted to blemish 
himself, by pleading his own insanity * : and, afterwards, a 
defendant in assise having pleaded a release by the plaintiff 
since the last continuance, to which the plaintiff replied {ore 
terms, as the manner then was,) that he was out of his mind 
when he gave it, the court adjourned the assise ; doubting, 
whether as the plaintiff was sane both then and at the com- 
mencement of the suit, he should be permitted to plead an 
intermediate deprivation of reason; and the question was 
asked, how he came to remember the release, if out of his 
senses when he gave it b . Under Henry VI. this way of 
reasoning (that a man shall not be allowed to disable himself, 
by pleading his own incapacity, because he cannot know [ 292 ] 
what he did under such a situation) was seriously adopted 
by the judges in argument c , upon a question, whether the 
heir was barred of his right of entry by the feoffment of his 
insane ancestor. And from these loose authorities, which Fite- 
herbert does not scruple to reject as being contrary to rea- 
son d , the maxim that a man shall not stultify himself hath 
been handed down as settled law * : though later opinions, 
feeling the inconvenience of the rule, have in many points 

« Co.LKt.24T. h 35 Auis. pi. 10. 

y Britton, c. 2*. ./W. 66. « 39 Hen. VI. 42. 

'fol. 228. See ako Memomnd. * F.N. B. 202. 

Scaceh. 22 Edw. I. (prefixed to M»jr- ' Litt. % 405. Cro. Eli*. SOB. • 

nards year-book, Edw. II. )/d.2S.' 4 Rep. 123. Jenk. 40. 
■ 5 Edw. III. fO. 
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endeavoured to restrain it •. (S) And, clearly, the next heir, 
or other person interested, may, after the death of the idiot 
or non compos* take advantage of his incapacity and avoid the 
grant f . And so, too, if he purchases under this disability, 
and does not afterwards upon recovering his senses agree to 
the purchase, his heir may either waive or accept the estate 
at his option *. In like manner, an infant may waive such 
purchase or conveyance, when he comes to tall age ; or, if 
he does not actually agree to it, his heirs may waive it after 
him.' 1 . Persons, also, who purchase or convey under duress, 
may affirm or avoid such transaction, whenever the duress is 
ceased K For all these are under the protection of the law ; 
which will not sutler them to be imposed upon, through the 
imbecility of their present condition ; so that their acts are 
only binding, in case they be afterwards agreed to, when 
such imbecility ceases. Yet the guardians or committees of 
a lunatic, by the statute of 11 Geo. II I. c.20. are empowered 
to renew in Ins right, under the directions of the court of 
chancery, any lease for lives or years, and apply the profits 
of such renewal for the benefit of such lunatic, his heirs < 
executors* 



e Com. 4«9. 3 Mod. 310, 311. < Co. Liu. 2. 
1 Ecju. cas. abr. 279. h IM. 

( Perkins, \ »1. "2 Irut.483. 



5 Rep, 119. 



(5) This doctrine does not seem to prevail in our eeclesiastHait courts, 
for in Turner v. Meyert, 1 Haggard's Rep. 414. Lord Stowell annulled a 
marriage by reason of insanity of the husband, the husband himself being 
the promovent in the suit; and his lordship says expressly, H It is, I con- 
ceive, perfectly clear in law, that a party may come forward to maintain his 
own past incapacity." This case is entitled to the more consideration, be- 
cause the suit bad first been instituted by Turner's father, probably with a 
view to this very objection, and Lord Stowell then dismissed it. 

And the student will understand the rule even in our common law courts 
to be restrained to the party's specially pleading his own insanity on the 
record, because I imagine it to be quite clear that any one may show him- 
self in evidence to have been in such a state at the time of an act done, as 
that the act itself is void. As if A, a lunatic, seals n bond, and is sued upon 
it, when he recovers his intellect ; he may plead that it is not his bond, ai 
show his incapacity at the time of the seating it. 




Ch. 19. OF THINGS. 292 

The case of a feme-covert is somewhat different. She 
may purchase an estate without the consent of her husband, 
and the] conveyance is good during the coverture, till he 
avoids it by some act declaring his dissent k . And, though [ 293 1 
he does nothing to avoid it, or even if he actually consents, 
the feme-covert herself may, after the death of her husband, 
waive or disagree to the same: nay, even her heirs may 
waive it after her, if she dies before her husband, or if in 
her widowhood she does nothing to express her consent or 
agreement '. But the conveyance or other contract of a feme- 
covert (except by some matter of record) is absolutely void, 
and not merely voidable " ; and therefore cannot be affirmed 
or made good by any subsequent agreement. 

The case of an alien born is also peculiar. For he may 
purchase any thing ; but after purchase he can hold nothing 
except a lease for years of a house for convenience of mer- 
chandize, in case he be an alien friend ; all other purchases 
(when found by an inquest of office) being immediately for- 
feited to the king". (6) 

Papists, lastly, and persons professing the popish religion, 
and neglecting to take the oath prescribed by statute 18 

* Co. Litt. S. '" Perkins, § 154. 1 Sid. 120. 

• IHd. n Co. Litt. 8. 



(6) But 32 H.8. c. 16. makes void all leases of dwelling-houses or shops 
to alien artificers or handicraftsmen, and imposes a penalty of 100s. for the 
granting or taking such lease. This statute, which is still unrepealed, un- 
doubtedly needs the reconsideration of the legislature, for even in the case 
of a lease for the convenience of merchandize, Lord Coke lays it down t 
that if the merchant leaves the realm, or dies, in the one case his assignees, 
and in the other his executors or administrators shall not have the lease, 
but it shall go to the king ; for that the sole ground of the exemption in 
his favour was the necessity of the habitation for the purpose of commerce* 
which ceasing, the exemption ceases also. Co. Litt. 9. 

It should be observed, that while the occupation continues, it carries 
with it all the advantages and charges of an occupation by a native; thus 
an alien renting a dwelling-house of the yearly value of lO/., and residing 
in it for 40 days, has been held to gain a settlement, R. v. East Bourne, 
4 East, 105.; and if he hold as tenant from year to year, he is liable to 
an action for use and occupation. PUkington v. Peach, 2 Show. 135. 

y 3 




THE RIGHTS Book II. 

G». III. c. 60. within the time limited for that purpose* arc 
by statute il & 12 W.I II. c.+. disabled to purchase any 
lands, rents, or hereditaments; and all estates made to their 
use, or in trust for them, are void , (7) 

II. We are next, but principally, to enquire, Aow a man 
may aliene or convey ; which will lead us to consider the 
several modes of conveyance. 

I nt consequence of the admission of property, or the giving 
a separate right by the law of society to those things which 
by the law of nature were in common, there were necessarily 
some means to be devised, whereby that separate right or 
exclusive property should be originally acquired t which, we 
have more than once observed, was that of occupancy or first 
r 291 1 possession. RuJ this possession, when once gained, was also 
necessarily to be continued ; or else, upon one man's dere- 
liction of the thing he had seised, it would again become? 
common, and all those mischiefs and contentions would ensue, 
which property was introduced to prevent. For this purpose 
therefore of continuing the possession, the municipal law has 
established dfS&i/th ttttd alienations; the former to continue 
the possession in the heirs of the proprietor, after his involun- 
tary dereliction of it by his death ; the latter to continue it in 
those persons to whom the proprietor, by his own voluntary 
net, shall chuse to relinquish it in his lifetime. A trans- 
lation, or transfer, of property being thus admitted by law, it 
became necessary that this transfer should be properly evi- 
dt-uced : in order to prevent disputes, either about the fact, 
as whether there was any transfer at all ; or concerning the 
persons, by whom and to whom it was transferred: or with 
regard to the subject-matter, as what the thing transferred 
consisted of; or, lastly, with relation to the mode and quality 
of the transfer, as for what period of time (or, in other words 
tor what estate and interest) the conveyance was made. The 
legal evidences of this translation of property are called the 
■ uttm a&tttranccs of the kingdom; whereby every man's 

6 1 P. Wnu. 3J4, 




<c Vol. IV. p/fft, n.(T. 



Cb. 19. OF THINGS. 29* 

estate is assured to him, and all controversies, doubts, and 
difficulties are either prevented or removed. 

These common assurances are of four kinds: 1. By 
matter in pais, or deed ; which is an assurance transacted be- 
tween two or more private persons in pais, in the country ; 
that is, (according to the old common law,) upon the very 
spot to be transferred. 2. By matter of record, or an assur- 
ance transacted only in the king's public courts of record. 
3. By special custom, obtaining in some particular places, 
and relating only to some particular species of property. 
Which three are such as take effect during the life of the 
party conveying or assuring. 4. The fourth takes no effect 
till after his death ; and that is by devise, contained in his last 
will and testament. We shall treat of each in it's order. 



Y 4 





of ALIENATION by DEED. 



TK treating of deeds I shall consider, first, their genet 

nature; and, next, the several sorts or kinds of deeds 
with their respective incidents. And in explaining the former, 
I shall examine, first, what a deed is: secondly, it's requisites; 
and^ thirdly, how it may be avoided. 

I. First, then, a deed is a writing sealed and delivered by 
the parties a . It is sometimes called a charter, carts, from 
it's materials ; but most usually when applied to the trans- 
actions of private subjects, it is called a deed, in Latin Jactum, 
x*t' *£«xi r J because it is the most solemn and authentic act 
that a man can possibly perform, with relation to the disposal 
of his property \ and therefore a man shall always be estopped 
by his own deed, or not permitted to aver or prove any thing 
in contradiction to what he has once so solemnly and delibe- 
rately avowed b . If a deed be made by more parties than one, 
there ought to be regularly as many copies of it as there are 
parties, and each should be cut or indented (formerly in acute 
angles instar dentittm, like the teeth of a saw, but at present in 
a waving line) on the top or side, to tally or correspond witb 
the other ; which deed, so made, is called an indenture. 
Formerly, when deeds were more concise than at present, it 
was usual to write both parts on the same piece of parchment, 
with some word or letters of the alphabet written between 
them ; through which the parchment was cut, either in a straight 
or indented line, in such a manner as to leave half the word 



* Co. l.m.in. 



* Ftowd.«4. 



Ch. 20. OF tHINGS. 296 

on one part and half on the other. Deeds thus, made were 
denominated syngrapha by the canonists c ; and with us ckiro~ 
grapha, or hand-writings' 1 ; the word cirqgraphwn or cyro- 
graphum being usually that which is divided in making the 
indenture : and this custom is still preserved in making out 
the indentures of a fine, whereof hereafter. But at length 
indenting only has come into use, without cutting through 
any letters at all ; and it seems at present to serve for little 
other purpose, than to give name to the species of the deed. 
When the several parts of an indenture are interchangeably 
executed by the several parties, that part or copy which i» 
executed by the grantor is usually called the original, and the 
rest are counterparts : though of late it is most frequent for 
all the parties to execute every part ; which renders them all 
originals. A deed made by one party only is not indented 
but polled or shaved quite even ; and therefore called a deed- 
poll, or a single deed e . 

II. We are in the next place to consider the requisites of a 
deed. The first of which is, that there be persons able to 
contract and be contracted with, for the purposes intended 
by the deed : and also a thing, or subject-matter to be con- 
tracted for : all which must be expressed by sufficient names'* 
So as in every grant there must be a grantor, a grantee, and 
a thing granted ; in every lease a lessor, a lessee, and a thing 
demised. 

Secondly, the deed must be founded upon good and 
sufficient consideration. Not upon an usurious contract *; nor 
upon fraud or collusion, either to deceive purchasors bond 
Jlde \ or just and lawful creditors ' ; any of which bad con- 
siderations will vacate the deed, and subject such persons, as. 
put the same in lire, to forfeitures, and often to imprison- 
ment. (1) A deed also, or other grant, made without any 

c Lyndew. U. 1.10. e.l. ■ Stat 13 Anne, rt.2. c.16. 

d Mirror, e. 9. f 87. » Stat. 87 Elia. c.4. 

• Ibid. Lite |371, 378. » Stat. 13 Elis. c.5. 
' Co.Litt.35. 



(l) The deed will not be void as between tbe parties themselves, that is, 
the grantor or grantee cannot vacate their own act, but it will be void a* 

against 
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consideration is, as it were, of no effect : for it is construed 
to enure, or to be effectual, only to the use of the grantor 
himself k . (2) The consideration may be either a good or a 
[ 297 ] valuable one. A good consideration is such as that of blood, 
or of natural love and affection, when a man grants an estate 
to a near relation; being founded on motives of generosity, 
prudence, and natural duty ; a valuable consideration is such 
as money, marriage, or the like, which the law esteems an 
equivalent given ibr the grant ' : and is therefore founded in 
motives of justice. Deeds made upon good consideration 
only, are considered as merely voluntary, and are frequently 
set aside in favour of creditors, and boiuijide purchasors. 






Thirdly; the deed must be tsfrtttai, or I presiune printed, 
for it may be in any character or any language ; but it must 
be upon paper or parchment. For if it be written on stone, 
board, linen, leather, or the like, it is no deed ™. Wood or 



> Perk. §533. 
I 3 Rep. 83, 



re Co. Litt.329- F.N. B. 122. 




against ixm& fide purchasors and lawful creditors. The purebasor here 
intended roust have bought for a valuable consideration, and as against him 
a voluntary grant, or one made on good consideration, is held fraudulent 
merely because voluntary, and will be set aside even though he had notice 
of its existence before he paid his purchase money. See the luminous 
judgment pronounced by Lord Elleuborough to this effect, in the case of 
Olfey v. Manning, 9 East. p. 59, in which all the prior decisions were re- 
viewed, and those overturned, which had laid down, that there must be tome 
circumstance of actual fraud in the first deed, beyond the want of valuable 
consideration, in order to make it void. 

(2) This sentence is not quite accurately worded; from the expression 
* ! deed or other grant," it might be inferred that a deed was a species of 
prant, whereas a grant is only one mode of conveyance by deed; next, it 
is not true that all deeds, or all grants made without consideration, are of 
no effect, for, 1st, A* to all deeds which operate at common law, or by 
transmutation of possession, I imagine that they will be valid at law to pass 
the estates they profess to paw, as against the grantor, though made with- 
out any consideration ; and 2dly» As to deeds which operate under the 
statute of uses, they create a use which results to the grantor. To all 
appearance, indeed, no change is made in the grantor's, title nr rights by 
such a deed, yet that it is without effect in law, cannot be said, because it 
works such an alteration in the grantor's estate, from that which he had 
before, that any dciise of the lands made before the dale nf the deed will 
take no effect, unless the will be republished, that is in fact new made. 
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stone may be more durable, and linen less liable to rasures ; 
but writing on paper or parchment unites in itself,' more 
perfectly than any other way, both those desirable qualities : 
for there is nothing else so durable, and at the same time so 
little liable to alteration ; nothing so secure from alteration, 
that is at the same time so durable. It must also have the 
regular stamps imposed on it by the several statutes for the 
increase of the public revenue; «lse it cannot be given in 
evidence. Formerly many conveyances were made by parol, 
or word of mouth only, without writing ; but this giving a 
handle to a variety of frauds, the statute 29 Car. II. c.3. 
enacts, that no lease estate or interest in lands, tenements, or 
hereditaments, made by livery of seisin, or by parol only, (ex- 
cept leases, not exceeding three years from the making, and 
whereon the reserved rent is at least two-thirds of the real 
value,) shall be looked upon as of greater force than a lease 
or estate at will ; nor shall any assignment, grant, or sur- 
render of any interest in any freehold hereditaments be valid: 
unless in both cases the same be put in writing, and signed 
by the party granting, or his agent lawfully authorized in 
writing. 

Fourthly ; the matter written must be legally and or- 
derly set forth: that is, there must be words sufficient to 
specify the agreement and bind the parties; which sufficiency 
must be left to the courts of law to determine n . For it is [ 298 ] 
not absolutely necessary in law to have all the formal parts 
that are usually drawn out in deeds, so as there be sufficient 
words to declare clearly and legally the party's meaning. 
But, as these formal and orderly parts are calculated to 
convey that meaning in the clearest, distinctest, and most 
effect ual manner, and have been well considered and settled 
by the wisdom of successive ages, it is prudent not to depart 
from them without good reason or urgent necessity; and 
therefore I will here mention them in their usual ° order. 

1. The premises may be used to set forth the number and 
names of the parties, with their additions or titles. They 
also contain the recital, if any, of such deeds, agreements, or 

« Co. LitU 225. • Ibid. 6. 
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Dinners of fact* M arc necessary to explain the reasons upon 
which the present transaction is founded ; and herein also is 
set down the consideration upon which the deed is made. 
And then follows the certainty of the grantor, grantee, and 
thing granted p . 

2, S. Next come the habendum and tenendum \ The 
office of the habendum is properly to determine what estate or 
interest is granted by the deed: though this may be per- 
formed, and sometimes is performed, in the premises. In 
which case the habendum may lessen, enlarge, explain, or 
qualify, but not totally contradict or be repugnant to the 
estate granted in the premises. As if a grant be *« to A and 
« the heirs of his body," in the premises, habendum il to him 
*' and his heirs for ever," or vice versa : here A has an estate 
tail, and a fee-simple expectant thereon r . But, had it been 
in the premises ** to him and his heirs,** habendum # to him 
** for life," the habendum would be utterly void * ; lor an 
estate of inheritance is vested in him before the habendum 
comes, and shall not afterwards be taken away or devested 
by it. The tenendum, " and to hold," is now of very little 
use, and is only kept in by custom. It was sometimes for- 
[ 299 ] merly used to signify the tenure by which the estate granted 
was to be holden ; viz, ** tenendum pa' scrvitinm militare $ in 
** burgagw, in libero socagio, fie*" But all these being now 
reduced to free and common socage, the tenure is never spe- 
cified* Before the statute of quia empiorcs, 18 Ed. I., it was 
also sometimes used to denote the lord of whom the land 
should be holden : but diat statute directing all future pur- 
chasers to hold, not of the immediate grantor, but of the 
chief lord of the fee, this use of the fnundum hath been also 
antiquated ; though for a long time after we find it mentioned 
in antient charters, that die tenements shall be holden dc 
cupitalibus dominis Jeodi 1 ; but as this expressed nothing 
more than the statute had already provided for, it gradually 
grew out of use. 




' Set Append!*, N°II, $ J; p« S .v, 

' Ibid. 

' Co. Lm. si. 2 Roll. R*p.l9 5 J. 
Cro. Jmc.176. 
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4. Next follow the terms of stipulation, if any, upon 
which the grant is made : the first of which is the reddendum 
or reservation, whereby the grantor doth create or reserve 
some new thing to himself out of what he had before granted, 
as ** rendering therefore yearly the sum of ten shillings, or 
" a pepper-corn, or two days' ploughing, or the like U . M 
Under the pure feodal system, this render, reditus, return or 
rent, consisted in chivalry, principally of military services ; 
in villeinage, of the most slavish offices; and in socage, it 
usually consists of money, though it may still consist of ser- 
vices, or of any other certain profit w . To make a reddendum 
good, if it be of any thing newly created by the deed, the 
reservation must be to the grantors, or some, or one of them, 
and not to any stranger to the deed '. But if it be of antient 
services or the like, annexed to the land, then the reservation 
may be to the lord of the fee y . 

5. Another of the terms upon which a grant may be 
made is a condition j which is a clause of contingency, on the 
happening of which the estate granted may be defeated ; as, 
** provided always, that if the mortgagor shall pay the mort- 

** g^g^ 500£. upon such a day, the whole estate granted r $qq ■» 
*« shall determine ;" and the like *. 

6. Next may follow the clause of ?wrrmity j whereby 
the grantor doth, for himself and his heirs, warrant and se- 
cure to the grantee the estate so granted *. By the feodal 
constitution, if the vasal's title to enjoy the feud was disputed, 
he might vouch, or call the lord or donor to warrant or 
insure his gift ; which if he failed to do, and the vasal was 
evicted, the lord was hound to give him another feud of equal 
value in recompence b . And so, by our antient law, if be- 
fore ihe statute of quia emptores a man enfeoffed another in 
fee, by the feodal verb dedi f to hold of himself and his heirs 
by certain services ; the law annexed a warranty to this 
grant, which bound the feoffor and his heirs, to whom the 

* Appcndii, N° II. %\. (Wg.iii. ■ Appendix, N* EL 5 a pag.viu. 
» S«p*g.4L ■ Ibid. N 5 L pag-i. 

* Plowd. 132. S Rep. 71. " Feud, t.2, I.S&35. 
f Appendix. N°I. pag.i. 
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services (which were the consideration and equivalent for the 
gift) were originally stipulated to be rendered*. Or if a 
man and his ancestors had immemorial!^' holden land of an- 
other and his ancestors by the service of homage? (which was 
called homage awiccstrtl) this also bound the lord to warranty ; 
the homage being an evidence of such a feodal grant. And* 
upon a similar principle, in case, after a partition or ex- 
change of lands of inheritance, cither party or his heirs be 
evicted of his share, the other and his beirs are bound to 
warranty % because they enjoy the equivalent. And so, even 
at this day, upon a gift in tail or lease for life, rendering rent, 
the donor or lessor and his heirs (to wliom the rent is pay- 
able) are bound to warrant the title f . But in a feoffment 
in fee, by the verb dctii t since the statute of qitia emptores, the 
feoffor only is bound to the implied warranty, and not his 
heirs 8 : because it is a mere personal contract on the part of 
the feoffor, the tenure (and of course the antient services) 
resulting back to the superior lord of the fee. And in other 
forms of alienation, gradually introduced since that statute, 
[ 301 ] no warranty whatsoever is implied h ; they bearing no sort of 
analogy to the original feodal donation- And therefore in 
such cases it became necessary to add an express clause of 
warranty to bind the grantor and his heirs ; which is a kind 
of covenant real, and can only be created by the verb war- 
rant izo or 'warrant '. 



These express warranties were introduced, even prior to 
the statute of quia emptor es^ in order to evade the strictness of 
the feodal doctrine of non-alienation without the consent of 
the heir. For, though he, at the death of his ancestor, might 
have entered on any tenements that were aliened without his 
concurrence, yet if a clause of warranty waj added to the 
ancestor's grant, this covenant descending upon the heir in- 
sured the grantee; not so much by confirming his title, as by 
obliging such heir to yield him a recompence in lands of equal 
value: the law, in favour of alienations, supposing that no 
ancestor would wantonly disinherit bis next of blood k : and 



c Co, Litt 384. 
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therefore presuming that he had received a valuable consider- 
ation, either in land, or in money which had purchased land, 
and that this equivalent descended to the heir together with 
the ancestor's warranty. So that when either an ancestor, 
being the rightful tenant of the freehold, conveyed the land 
to a stranger and his heirs, or released the right in lee-simple 
to one who was already in possession, and superadded a war- 
ranty to his deed, it was held that such warranty not only 
bound the warrantor himself to protect and assure the title of 
the warrantee, but it also bound his heir: and this, whether 
that warranty was lineal or coUaleral to the title of the land. 
Lineal warranty was, where the heir derived, or might by 
possibdity have derived, his title to the land warranted, either 
from or through the ancestor who made die warranty : as 
where a father, or an elder son in the life of die father, 
reJ eased to the disseisor of either themselves or the grand- 
father, with warranty, this was lineal to the younger son '. 
Collateral warranty was where the heir's title to the land 
neither was, nor could have been derived from the warranting [ 302 3 
ancestor; as where a younger brother released to his father's 
disseisor, with warranty, this was collateral to the elder 
brother m . But where the very conveyance, to which the 
warranty was annexed, immediately followed a disseisin, or 
operated itself as such, (as, where a father tenant for years, 
with remainder to his son in fee, aliened in iee-simple with 
warranty,} this, being in its original manifestly founded on the 
tort or wrong of the warrantor himself, was called a warranty 
commencing by disseisin t and, being too palpably injurious 
to be supported, was not binding upon any heir of such 
tortious warrantor *. 

In both lineal and collateral warranty, the obligation of 
the heir (in cose the warrantee was evicted, to yield him 
other lands in their stead) was only on condition that he had 
other sufficient lands by descent from the warranting an- 
cestor . But though without assets, he was not bound to 
insure the title of another^ yet in case of lineal warranty, 
whether assets descended or not, the heir was perpetually 

' Utt. 1 70s. 7oc, 707. n Lit*. 5 esa. 702. 

■ Litt. § "OS. 70?- * Co, Lht, 102, 
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barred from claiming the land himself: for if he could suc- 
ceed in such claim, he would then gain assets by descent, (if 
he had them not before,) and must fulfil the warranty of his 
ancestor: and the same rule 11 was with less justice adopted 
also in respect of collateral warranties, which likewise (though 
no assets descended) barred the heir of the warrantor from 
claiming the land by any collateral title ; upon the presump- 
tion of law that he might hereafter have assets by descent 
either from or through the same ancestor. The inconve- 
nience of this latter branch of the rule was felt \*ery early, when 
tenants by the curtesy took upon them to aliene their lands 
with warranty : which collateral warranty of the father de- 
scending upon the son (who was the heir of both his parents) 
barred him from claiming his maternal inheritance; to remedy 
which the statute of Gloucester, 6 Edw. I, c.3. declared, that 
such warranty should be no bar to the son, unless assets 
descended from the father. It was aft ft wards attempted in 
£ 303 J SO Edw, III. to make the same provision universal, by enact- 
ing, that no collateral warranty should be a bar, unless 
where assets descended from the same ancestor q ; but it then 
proceeded not to effect. However, by the statute 1 1 Hen. 
VII., c.20„ notwithstanding any alienation with warranty by 
tenant in dower, the heir of the husband is not barred, though 
he be also heir to the wife. And by statute 4 & 5 Ann. c.16. 
all warranties by any tenant for life shall be void against 
those in remainder or reversion ; and all collateral warranties 
by any ancestor who has no estate of inheritance in possession, 
shall be void against his heir* By the wording of which last 
statute it should seem that the legislature meant to allow, 
that the collateral warranty of tenant in tail in jxissesston, 
descending (though without assets) upon a remainder-man 
or reversioner, should still bar the remainder or reversion. 
For though the judges, in expounding the statute (It: donis t 
held that, by analogy to die statute of Gloucester, a lineal 
warranty by the tenant in tail without assets should not bar 
the issue in tail, yet they held such warranty with assets to be 
a sufficient bar r : which was therefore formerly mentioned' 
as one of the ways whereby an estate-tail might be destroyed; 
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it being indeed nothing more in effect than exchanging the 
lands entailed for others of equal value. They also held, 
that collateral warranty was not within the statute de donis t 
as that act was principally intended to prevent the tenant in 
tail from disinheriting his own issue : and therefore collateral 
warranty (though without assets) was allowed to be, as at 
common law, a sufficient bar of die estate tail, and all re- 
mainders and reversions expectant thereon '. And so it still 
continues to be, notwithstanding the statute of queen Anne, 
if made by tenant in tail in possession ; who therefore may 
now, without the forms of a fine or recovery, in some cases 
make a good conveyance in fee-simple, by superadding a war- 
ranty to his grant ; which, if accompanied with assets, bars 
his own issue, and without them bars such of his heirs as 
may be in remainder or reversion. (3) 

7. After warranty] usually follow covenants, or conven- [ 30* 3 
tions, which are clauses of agreement contained in a deed, 
whereby either party may stipulate for the truth of certain 
facts, or may bind himself to perform, or give, something 
to the other. Thus the grantor may covenant that he hath 
a right to convey; or for the grantee's quiet enjoyment; 
or the like : the grantee may covenant to pay his rent, or 
keep the premises in repair, Src. u If the covenantor cove- 
nants for himself and his heirs, it is then a covenant real, and 
descends upon the heirs ; who are bound to perform it, pro- 
vided they have assets by descent, but not otherwise ; if he 
covenants also for his executors and administrators, his personal 
assets, as well as his real, are likewise pledged for the* per- 
formance of the covenant; which makes such covenant a 
better security than any warranty. (4) It is also in some 

* Co. Litt. 374. 2 Inst. SS5. u Appendix, N° II. § 2. pug. viii. 

(3) Upon this intricate subject, which is now become more useful to be 
studied for the sake of a full understanding of the older law writers, than 
for its own practical use, I refer the student to Mr. Butler's notes on the 
chapter of Warrantie in Co. Litt,, especially notes 315. and 388. 

(4) This is not a correct description of a covenant real, which is that . 
whereby an obligation to pass something real is created, as lands or tene- 
ments, or the obligation of which is so connected with the realty, that he 
who has the latter is either entitled to the benefit of, or liable to perform 
the other. Fitzh.N.R 143. Snap. Touch, cvii. p. 161. Thus a war- 

vol. ii. z mnt J r 
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respects a less security, and therefore more beneficial to the 
grantor; who usually covenants only for the acts of himself 
and his ancestors, whereas a general •warranty extends to all 
mankind. For which reasons the covenant has in modern 
practice totally superseded the other, 

8, Lastly, comes the conclusion, which mentions the exe- 
cution and date of the deed, or the time of it's being given or 
executed, either expressly, or by reference to some day and 
year before mentioned ">. Not but a deed is good, although 
it mention no date : or hath a false date ; or even if it hath 
an impossible date, as the thirtieth of February; provided the 
real day of it's being" dated or given, that is delivered, can 
be proved *. 

I proceed now to the Jifih requisite for making a good 
deed ; the reading of it. This is necessary, wherever any of 
the parties desire it ; and, if it be not done on his request, 
the deed is void as to him. If he can, he should read it 
himself; if he be blind or illiterate, another must read it to 
him. If it be read falsely, it will be void ; at least for so 
much as is misrecited : unless it be agreed by collusion that 
the deed shall be read false on purpose to make it void ; for 
in such case it shall bind the fraudulent party y . 

[ 305 ] Sixthly, it is requisite that the party, whose deed it is, 
should seal, and now In most cases I apprehend should sign it 
also. The use of seals, as a mark of authenticity to letters 
and other instruments in writing, is extremely antieut. We 
read of it among the Jews and Persians in the earliest and 



* Appendix, No. II. $2. pag.xil. 

* Co. Lilt. 46. D*er,2S. 



'1 Rep. 9.9. 11 Rep, W, 




ranty is a real covenant ; a covenant to levy a fine, &c The heirs of the 
covenantor, with assets descended, may be sued for the breach of any 
covenant, whether real or personal, to the performance of which they are 
expressly bound. On the other hand, executors and administrator* are 
bound by all covenant* of the testator or intestate, whether named or not, 
except the thing, which was the object of the covenant, related to the 
realty, or was some thing to be performed personalty by the covenantor, 
the obligation to perform which of course ended with his life. Cro. Etia. 
55$. See iheae liabilities: more fully considered, Vol. HI. p. 158. n. (to). 
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most sacred records of history*. And in the book of Jere- 
miah there is a very remarkable instance, not only of an 
attestation by sear, but also of the other usual formalities 
attending a Jewish purchase \ In the civil law also b , seals 
were the evidence of truth ; and were required, on the part 
of the witnesses at least, at the attestation of every testament. 
But in the times of our Saxon ancestors, they were not much 
in use in England. For though sir Edward Coke c relies on 
an instance of king Edwin's making use of a seal about an 
hundred years before the conquest, yet it does not follow that 
this was the usage among the whole nation : and perhaps the 
charter he mentions may be of doubtful authority, from this 
very circumstance of being sealed ; since we are assured by 
all our antient historians, that sealing was not then in com- 
mon use. The method of the Saxons was for such as could 
write to subscribe their names, and, whether they could write 
or not, to affix the sign of the cross ; which custom our 
illiterate vulgar do, for the most part, to this day keep up; 
by signing a cross for their mark, when unable to write their 
names. And indeed this inability to write, and therefore 
making a' cross in it's stead, is honestly avowed by Caedwglla, 
a Saxon king, at the end of one of his charters d . In like 
manner, and for the same unsurmountable reason, the Nor- 
mans, a brave but illiterate nation, at their first settlement in 
France, used the practice of sealing only, without writing £ 306 ] 
their names : which custom continued, when learning made 
it's way among them, though the reason for doing it had 
ceased ; and hence the charter of Edward the confessor to 
Westminster-abbey, himself being brought up in Normandy, 

1 1 Kings, c. 21. Daniel, c. 6. Es- b Inst. 2. 10. 2 & 3, 

ther, c. 8. c 1 Inst. 7. 

* " And I bought the field of Hana- d " Propria tnanu pro ignoraniia lite- 

" meel, my uncle's son, that was in Ana- " varum lignum sanctae cruris express! 

" thoth, and weighed him the money, "el subscript*." Seld. Jan. Angl. LI, 

" even seventeen shekels of silver. And §42. And this (according to Fro. 

" I subscribed the evidence, and sealed copius) the emperor Justin in the east, 

" it, and took witnesses, and weighed and Theodoric king of the Goths in 

" him the money in the balances. So Italy, had before authorized by their 

" I took the evidence of the purchase, example, on account of their inability 

" both that which was sealed according to write. 
" to the law and custom, and mat which 
" was open." c. 32. 

% * 
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was witnessed only by his seal, and is generally thought to be 
the oldest sealed charter of any authenticity in England*. 
At i he conquest, the Norman lords brought over into this 
kingdom their own Fashions 5 nnd introduced waxen seals 
only* instead of the English method of writing their nai 
and signing with the sign of the cross F . And in the reign of 
Edward I. every freeman, and even such of the more sub- 
stantial villeins as were fit to be put upon juries, bad their 
distinct particular seals s. The itiiprr^itms of these seals 
were sometimes u knight on horseback, sometimes otlier 
devices : but coats of arras were not introduced into seals, 
nor indeed into any other use, till about the reign of Richard 
the first, who brought them from the croisade in the holy 
land ; where they were first invented and painted on the 
shields of the knights, to distinguish the variety of persons of 
every christian nation who resorted thither, and who could 
not, when clad in complete steel, be otherwise known or 
ascertained. 

This neglect of signing, and resting only upon the authen- 
ticity of sealsj remained very Jong among us ; for it was held 
in all our books that sealing alone was sufficient to authenti- 
cate a deed ; and so the common form of attesting deeds, — 
" sealed and delivered, 15 continues to this day ; notwithstand- 
ing the statute 29 Car. II, e,3. before mentioned, revives the 
Saxon custom, and expressly directs the signing, in all grants 
of lands, and many other species of deeds: in which there- 
fore signing seems to he now as necessary as scaling, though 
it hath been sometimes held that the one includes the other h . 



A seventh requisite to a good deed is, that it be delivered 
by the party himself or his certain attorney, which therefore 
r 307 ] is also expressed in the attestation j ** sealed and drUetttd/* 
A deed takes effect only from this tradition or delivery; for if 
the date be false or impossible, the delivery ascertains the 
time of it, And if another person seals the deed, yet if the 




* Lamb. Archeio*. $1. 

.' " Xiirtnnnni c/UragrttphtirurH con- 
** fkctionem t cHm crunliu aureu, uiun/uc 
" mgnaaJu merit, in Anglwfi-mari to. 
" tilat*i m caeram imprcuam mutant* 



ma<luM<jue trriUmdi Anglican, rQici- 

U/it." Ill|jul|jl». 

1 Si«t, Ejuhi. HEd.L 
f i 3Lef. I. Stnu76«. 
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party delivers it himself, he thereby adopts the sealing', and 
by a parity of reason the signing also, and makes them both 
his own. A delivery may be either absolute, that is, to the 
party or grantee himself; or to a third person, to hold till 
some conditions be performed on the part of the grantee : in 
which last case it is not delivered as a deed, but as an escrow; 
that is, as a scrowt or writing, which is not to take effect as 
a deed till the conditions be performed ; and then it is a 
deed to all intents and purposes J . (5) 

The Inst requisite to the validity of a deed is the attestation, 
or execution of it in the presence of witnesses : though this is 
necessary, rather for preserving the evidence, than for con- 
stituting the essence of the deed. Our modern deeds are in 
reality nothing more than an improvement or amplification 
of the brevia testata mentioned by the feodal writers k , which 
were written memorandums, introduced to perpetuate the 
tenor of the conveyance and investiture, when grants by parol 
only became the foundation of frequent dispute and uncer- 
tainty. To this end they registered in the deed the persons 
who attended as witnesses, which was formerly done without 
their signing their names, (that not being always in their 
power,) but they only heard the deed read; and then the 
clerk or scribe added their names in a sort of memorandum ; 
thus : " hijs testibus Jofianne Moore, Jacobo Smith, et aliis, 
" ad hanc rem convocatis 1 .'* This, like all other solemn 
transactions, was originally done oniy coram paribus m , and 
frequently when assembled in the court baron, hundred, or 
county court ; which was then expressed in the attestation, 
teste comitatu hundredo 9 fyc. n Afterwards the attestation of 

1 Perk. § ISO. » Co. Litt 6. 

j Co. Litt.36. ra Feud. 1.2. t. 32. 

k Feud. l.l.tA. " Spelro. Gloss. 228. Mudox, For- 

mal. N° 21. 322. 660. 



(5) In a case which turned upon the point whether an instrument was 
delivered as an escrow, or a deed, Abbott C. J. told thejury, that " to make 
the delivery conditional, it was not necessary that any express words to 
that effect should be used at the time ; that the conclusion was to be drawn 
from all the circumstances ; that it obviated all question as to the intention 
of the party, if at the time of the delivery he expressly declared that he 
delivered it as an escrow, but that that was not essential to make it such. 
Murray v. Ear I of Stair, 2 B. ft 0. 88. 
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other witnesses was allowed, the trial in case of a dispute being 
still reserved to the pares ; with whom the witnesses (if more 
than one) were associated and joined in the verdict ; till 
that also was abrogated by the statute of York, 12 Edw. II, 
st. I - t.\ ( J. And in this manner, with some such clause of 
hijs te$t-ibu&) are all old deeds and charters, particular -ly magna 
carta, witnessed. And in the time of sir Edward Coke, cre- 
ations of nobility were still witnessed in die same manner p . 
But in the king's common charters, writs, or letters patent, 
the style is now altered ; for at present the king is his own 
witness, and attests his letters patent thus: (l teste merpso, 
witness ourself at Westminster, #c.'* a form which was intro- 
duced by Richard the first q , but not commonly used till 
about the beginning of the fifteenth century ; nor the clause 
of hijs testibus entirely discontinued till the reign of Henry 
the eighth': which was also the s?ra of discontinuing it in 
the deeds of subjects, learning being then revived, and the 
faculty of writing more general ; and therefore ever since that 
lime the witnesses have usually subscribed their attestations, 
either at the bottom, or on the back of the deed \ 




IIL We are next to consider, how a deed may be avoided,, 
or rendered of no effect. And from what has been before laid 
down it will follow,, that if a deed wants any of the essential 
requisites before mentioned; either, 1. Proper parties, and a 
proper subject-matter : 2. A good and sufficient consideration : 
3* Writing on paper or parchment, duly stamped : 4. Suffi- 
cient and legal words, properly disposed ; 5. Reading, if 
desired, before the execution : 6. Sealing, and, by the statute, 
in most cases signing also: or, 7- Delivery; it is a void deed 
ab initio. It may also be avoided by matter cr pmtjktto i as, 
1. By rasure, interlining, or other alteration in any material 
part: unless a memorandum be made thereof at the time of 
the execution and attestation 1 . 2. By breaking off, or de- 
facing the seal *• (6) 8. By delivering it up to be cancelled 

* Co. Litt.G. , ' 2 Inst. ?B. See p#g, 378. 

' 2 ln*t, 77. l II R*p.*7. 

■» Madei Fortnul. N°j1J5. u 5 Hep. S3. 

' fbvt. Di«wr«. ful.39. 






(6) This n m* t be understood of an intentional breaking off, or defacing 
by some one other than the party linble on the deed, A breaking offer 

defacing 
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that is, to have lines drawn over it in the form of lattice-work 
or canceUi; though the phrase is now used figuratively for 
any manner of obliteration or defacing it. 4. By the dis- 
agreement of such, whose concurrence is necessary, in order 
for the deed to stand : as the husband, where a feme-covert 
is concerned ; an infant, or person under duress, when those 
disabilities are removed ; and the like. 5. By the judgment 
or decree of a court of judicature. This was antiently the 
province of the court of star-chamber, and now of the chan- 
cery : when it appears that the deed was obtained by fraud, 
force, or other foul practice ; or is proved to be an absolute 
forgery w . (7) In any of these cases the deed may be voided, 
either in part or totally, according as the cause of avoidance 
is more or less extensive. 

And, having thus explained the general nature of deeds, 
we are next to consider their several species, together with 
their respective incidents. And herein I shall only examine 
the particulars of those, which, from long practice and expe- 
rience of their efficacy, are generally used in the alienation of 
real estates : for it would be tedious, nay infinite, to descant 
upon all the several instruments made use of in personal con- 
cerns, but which fall under our general definition of a deed ; 
that is, a writing sealed and delivered. The former, being 
principally such as serve to convey the property of lands and 
tenements from man to man, are commonly denominated 
conveyances : which are either conveyances at common law, or 
such as receive their force and efficacy by virtue of the 
statute of uses. 

w Toth. numo. 24. 1 Vcrn.348. 



defacing by the party bound, will not avoid the deed on the simplest prin- 
ciples of law and justice. Touchstone, civ. s.6. 2. And where it can be 
shown that the seal was once affixed, and that the breaking it off or defac- 
ing has been accidental and unintentional, the deed will still be binding. 
Palmer, 403. And in no case will the defacing of the seal have a retro- 
spective effect, so as to devest estates which bad once passed by the deed. 
Bolton v. Bishop of Carlisle, 2 H. Bl. 363. 

(7) In either of the cases nere supposed, a court of common law is 
equally competent to render the deed of no effect, as a court of equity ; 
upon the simple principle that such a deed is not ** the deed" of the party 
sought to be charged by it. 

z 4 
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I. Of conveyances by the common law, some may be called 
original, or primary conveyances ; which are those by means 
whereof the benefit or estate is created or first arises : others 
are derivative, or secondary t whereby the benefit or estate, 
originally created, is enlarged* restrained, transferred, or ex- 
tinguished. 

[ 310 3 Original, com r eyances are the following; I, Feoffment; 
2. Gift ; 3. Grant ; 4. Lease ; 5, Exchange ; 6. Partition : 
derhatiw are, 7. Release; 8. Confirmation; 9. Surrender; 
10. Assignment: II. Defeazance. 

1. A feoffment, feaffhimidunt, is a substantive derived 
from the verb, to enfeoff, fe offor* or itfeudare, to give one a 
feud; and therefore feoffment is properly donatio feudi*. It 
is the most anttent method of conveyance, the most solemn 
and public, and therefore the most easily remembered and 
proved. And it may properly be defined, the gift of any 
corporeal hereditament to another. He that so gives, or 
enfeoffs, is called the feoffor; and the person enfeoffed is 
denominated the feoffee, (8) 

This is plainly derived from, or is indeed itself the very 
mode of, the nntient feodal donation ; for though it may be 
performed by the word, "enfeoff'" or ** grant," yet the ftfNMfl 
•mord of feoffment is, " do or dedi*" And it is still directed 
and "governed by the same feeds! rules ; insomuch that the 
principal rule relating to the extent and effect of the feodal 
grant, " tenor est qui legeM dot Jhulo" is in other words 
become the maxim of our law with relation to feoffments. 
" modus legem tint dunalioni '." And therefore, as in pure 
feodal donations the lord, from whom the feud moves, must 
expressly limit and declare the continuance or quantity of 
estate which he means to confer, " ne gtsb plus donasse prae- 

( ... Lit*. 9. Wriglit, 21. 

i tkUL ■ p*g» 10B - 

(S) Mr. Sanders's, descrijiriori of u feoffment at common law is more 

feet thun that gfrNO in ihv text: fag culls it a convrVMii" "l\orpuirul he 

rrditauHMits from om person to another by aatitory of tlic possession, upon 

•r within vie* of the heretUtsuneut-* w coo**] t On Uses and Trusti 

Tol.ii. p. i. 
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" sumatur quam in dondtione expresserit * ;" so, if one grants 
by feoffment lands or tenements to another, and limits or 
expresses no estate, the grantee (due ceremonies of law being 
performed) hath barely an estate for life b . For as the per- 
sonal abilities of the feoffee were originally presumed to be 
the immediate or principal inducements to the feoffment, the 
feoffee's estate ought to be confined to his person, and subsist 
only for his life; unless the feoffor, by express provision in [ S1J 1 
the creation and constitution of the estate, hath given it a' 
longer continuance. These express provisions are indeed 
generally made ; for this was for ages the only conveyance, 
whereby our ancestors were wont to create an estate in fee- 
simple c , by giving the land to the feoffee, to hold to him and 
his heirs for ever ; though it serves equally well to convey «af^^\ 
other estate or freehold d . jPJ!^'"'" 

v 

But by the mere words of the deed the feoffment is by n& ' 
means perfected, there remains a very .material ceremony to 
be performed, called livery of seisin : without which the feof- 
fee has but a mere estate at will e . This livery of seisin is no 
other than the pure feodal investiture, or delivery of corporal 
possession of the land or tenement ; which was held absolutely 
necessary to complete the donation. " Nam Jeudum sine in- 
vestitura nullo modo constitui potuit f :" and an estate was then 
only perfect, when, as the author of Fleta expresses it in our 
law, "Jit juris et seisinae conjunctio g ." 

Investitures, in their original rise, were probably intended 
to demonstrate in conquered countries the actual possession 
of the lord } and that he did not grant a bare litigious right, 
which the soldier was ill qualified to prosecute, but a peace- 
able and firm possession. And at a time when writing was 
seldom practised, a mere oral gift, at a distance from the spot 
that was. given, was not likely to be either long or accurately 
retained in the memory of by-standers, who were very little 
interested in the grant. Afterwards they were retained as a 
public and notorious act, that the country might take notice 
of and testify the transfer of the estate ; and that such, as 

" Co. Litt. 42. ' Litt. § 70. 

c Sec Appendix, N° I. * Wright, S7. 

d Co. Litt 9. • /• 3. c.15. §5. 




In all well-governed nations some notoriety of this kind 
has been ever held requisite, in order to acquire and ascertain 
[ 312 ] the property of lands. In the' Roman law pk'num dominium 
was not said to subsist, unless where a man had both the right 
and the corporal possession ; which possession could not be 
acquired without both an actual intention to possess, and an 
actual seisin, or entry into the premises, or part of them, in 
the name of the whole 6 . And even ,in ecclesiastical promo- 
tions, where the freehold passes to the person promoted, 
corporal possession is required at this day, to vest the pro- 
perty completely in the new proprietor; who, according to 
the distinction of the canonists ', acquires the jm ft// ;r>ra, or 
inchoate and imperfect right, by nomination and institution; 
but not the jus in re y or complete and full right, unless by 
corporal possession. Therefore in dignities possession is 
given by instalment \ in rectories and vicarages by induction, 
without which no temporal rights accrue to the minister, 
though every ecclesiastical power h vested in him by institu- 
tion. So also even in descents of lauds by our law, which 
are cast on the heir by act of the law itself; the heir has not 
plenum dominium, or full and complete ownership till he has 
made an actual corporal entry into the lands: for if he dies 
before entry made, his heir shall not be entitled to take the 
possession, but the heir of the person who was last actually 
seised k . it is not therefore only a mere right to enter, but 
the actual entry that makes a man complete owner; so as to 
transmit the inheritance to his own heirs: nonjtts, serf scisirw, 
Jaeit stipitem. l 



Yet, the corporal tradition of lauds being sometimes in- 
convenient, a symbolical delivery of possession was in many 



h Nam ajtucirrxur jwttmionen'fvrjiore Met }KrrtcmtjttM fundi intrmn, {F/A\, 




ft anima ; netju* ;wr at carport t uttpte 
Jot ir attune. Quint auirtn diximu* et 
tmrpote ttanimo, aitfuirtre not dVAcrr ]w%- 
tt-Min/tow, mm Hi t>fue ita accipiftnltttti 
ett, ui fui/unttum /xwirirrf wtit, omnet 
gtetxt* circumatninilft t »'d tufftal qnnm- 



% 3,) And again ; traditignihu don 
rrrum t mm nutiu ftactu, tr<an*fernnlitr m 
{€<*(.% 3. 20.) 
' Dfcn-Ul, U 3, J. 4. e,40. 

* Swpng. SD9, 937, - 
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cases antiently allowed ; by tranferring something near at 
hand, in the presence of credible witnesses, which by agree- 
ment should serve to represent the very thing designed to be 
conveyed ; and an occupancy of this sign or symbol was per- 
mitted as equivalent to occupancy of the land itself. Among [ SIS ] 
the Jews we find the evidence of a purchase thus defined in 
the book of Ruth m : " now this was the manner in former 
" time in Israel, concerning redeeming and concerning 
" changing, for to confirm all things : a man plucked off his 
" shoe, and gave it to his neighbour ; and this was a testimony 
" in Israel." Among the antient Goths and Swedes, con- 
tracts for the sale of lands were made in the presence of 
witnesses who extended the cloak of the buyer, while the . 
seller cast a clod of the land into it, in order to give posses- 
sion ; and a staff or wand was also delivered from the vendor 
to the vendee, which passed through the hands of the wit- 
nesses n . With our Saxon ancestors the delivery of a turf 
was a necessary solemnity, to establish the conveyance of 
lands . And, to this day, the conveyance of our copyhold 
estates is usually made from the seller to the lord or his 
steward by delivery of a rod or verge, and then from the lord 
to the purchasor by re-delivery of the same, in the presence 
of a jury of tenants. 

Conveyances in writing were the last and most refined 
improvement. The mere delivery of possession, either actual 
or symbolical, depending on the ocular testimony and re- 
membrance of the witnesses, was liable to be forgotten or 
misrepresented, and became frequently incapable of proof. 
Besides, the new occasions and necessities introduced by the 
advancement of commerce, required means to be devised of 
charging and encumbering estates, and of making them liable 
to a multitude of conditions and minute designations for the 
purposes of raising money, without an absolute .sale of the 
land ; and sometimes the like proceedings were found useful 
in order to make a decent and competent provision for the 
numerous branches of a family, and for other domestic views. 
None of which could be effected by a mere, simple, corporal 

K ch. 4. v. 7. ° ttickei, Dissert. Epistolar. 85. 

" Stiernhook, dejurc Sua*. 1.2. c.4. 
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transfer of the soil from one man to another, which was 
principally calculated for conveying an absolute unlimited 
r 514 ] dominion. Written deeds were therefore introduced in order 
to specify and perpetuate the peculiar purposes of the party 
who conveyed (9); yet still, for a very long series of years, 
they were never made use ofj but in company with the more 
antient and notorious method of transfer, by delivery of cor- 
poral possession. 

Livery of seisin, by the common law, is necessary to be 
made upon every grant of an estate of freehold in heredita- 
ments corporeal, whether of inheritance or for lite only, In 
hereditaments incorporeal it is impossible to be made ; for 
they are not the object of the senses ; and in leases for y 
or other chattel interests, it is not necessary. In leases for 
years indeed an actual mfty is necessary, to vest the estate in 
the lessee : for the bare lease gives htm only a, right to enter, 
which is called his interest in the term, or fatemtt termini: 
and, when he enters in pursuance of that rijjht, he is then, and 
not before, in possession of his term, and complete tenant for 
years p . This entry by the tenant himself serves the purpose 
of notoriety, as well ns livery of seisin from the grantor could 
have done; which it would have been improper to have given 
in this case, because that solemnity ii appropriated to the 
conveyance of a freehold. And this is one i-eason why free- 
holds cannot be made to commence infittitro, because they 
cannot (at the common law) be made but by livery of seisin ; 
which livery, being an actual manual tradition of the land, 
must take effect in praesenti, or not at all 1 . (10) 



P Co. Lilt. 46. 



< Sec pug. 165, 




(9) And by the Statute of Frauds, apC.2. c.3., Instruments in writing 
are nuw made, necessary to the perfection of all feoffments. 

(to) Perhaps the reason is not that of physical necessity stated in the ti \t ; 
because there seems no impossibility of suspending the operation of that 
which, after all, b but a symbolical delivery, for a certain time, or on a cer- 
tain condition. But o* feoffments with livery were clearly in um I 
written deed* were common, and ai the main object of the livery before 
the pftrin was rrrtainijft we shall find, perhaps, the best reison for the rule 
in the uncertainty, which would result from a contrary practice. If after 
livery made to the feoffee, the freehold still remained in the feoflbr, the 

investiture 
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On the creation of a freehold remainder, at one and the 
same time with a particular estate for years, we have before 
seen, that at the common law livery must be made to the 
particular tenant r . But if such a remainder be created after- 
wards, expectant on a lease for years now in being, the livery 
must not be made to the lessee for years, for then it operates 
nothing ; " nam quod semel meum est, amplius meum esse non 
"potest* ;" but it must be made to the remainder-man him- 
self, by consent of the lessee for years ; for without his consent [ 315 3 
no livery of the possession can be given* ; partly because such 
forcible livery would be an ejectment of the' tenant from his 
term, and partly for the reasons before given u for introducing 
the doctrine of attornments. 

Livery of seisin is either in deed, or in law. Livery in 
deed is thus performed. The feoffor, lessor, or his attorney, 
together with the feoffee, lessee, or his attorney, (for this may 
as effectually be done by deputy or attorney, as by the prin- 
cipals themselves in person (11),) come to the land, or to the 
house ; and there, in the presence of witnesses, declare the 
contents of the feoffment or lease, on which livery is to be 
made. And then the feoffor, if it be of land, doth deliver to 
the feoffee, all other persons being out of the ground, a clod 

r pag.167. l Co. Lift 48. 

* Co. Litt. 49. * pag. 288. 



investiture would rather create, than prevent doubts as to who was actual 
tenant. The rule, therefore, was so strictly adhered to, that if A granteif 
a term for years to B, with a condition that he should have the fee-simple, 
if upon a certain day he did such a thing, and gave him livery of seisin ; 
B was not tenant for years with a possible future fee, but he was imme* 
diately tenant in fee-simple conditional ; the freehold was in him at once, 
and reverted to A on non-performance of the condition. Litt. sec. 350. 

(11) But the attorney, whether of the feoffor or feoffee, must be autho- 
rised by deed, in order that it may appear whether the authority be duly 
pursued. 2 Roll. Ab. 8 R. pi. 4, 5.; and it must be executed in the lifetime 
of both feoffor and feoffee, for if the party who authorised the attorney 
dies, the authority is at end by that circumstance ; and if the other party 
dies, an authority, if it be to deliver, cannot be executed by a delivery to 
his heir, and en authority to receive will, of course, be nugatory; for the 
land to be received not having passed out of the feoffor in hit lifetime will 
have descended to his heir, and to the whole conveyance will be frustrated. 
Co. Litt. 58. b. 



315 



THE RIGHTS 



Book II. 






or turf* or a twig or bough there growing, with words to this 
effect : " I deliver these to you in the name of seisin of all the 
(t lands and tenements contained fa this deed." But if it be of 
a house, the feoffor must take the ring or latch of the door, 
the house being quite empty, and deliver it to the feoffee in 
the same form ; and then the feoffee must enter alone, and 
shut to the door, and then open it, and let in the others". If 
the conveyance or feoffment be of divers lands, lying scattered 
in one and the same county, then in the feoffor's possession, 
livery of seisin of any parcel, in the name of the rest, sufficeth 
for all 1 (12); but if they be in several counties, there must 
be as many liveries as there are counties. For, if the title to 
these lands comes to be disputed, there must be as many 
trials as there are counties, and the jury of one county are 
no judges of the notoriety of a fact in another. Besides 
antiently this seisin was obliged to be delivered coram jtaribus 
dc vichictO) before the peers or freeholders of the neighbour- 
hood, who attested such delivery in the body or on the back of 
the deed ; according to the rule of the feodal law*, pares tlcbcnt 
intcresse inwstitmac Jeudiy et non alii t for which this reason 
[ 316 ] * s expressly given ; because the peers or vrasals .of the lord, 
being bound by their oath of fealty, will take care that DO 
fraud be committed to his prejudice, which strangers might 
be apt to connive at And though afterwards the ocular 
attestation of the parts was held unnecessary, and livery might 
be made before any credible witnesses, yet the trial, in case 
it was disputed, (like that of all other attestations 1 ,) was still 
reserved to the jmres or jury of the county 3 . Also, if the 
lands be out on lease, though all lie in the same county, there 
must be as many liveries as there are tenants : because no 
livery can be made in this case but by the consent of the par- 
ticular tenant ; and the consent of one will not bind the reft ' . 

■ Co. LiU. 48, West. Symb, 25 1 * Sc*p*g,307. 
" Lilt. §61.418. ■ Gilb. la SJ. 

9 Feud, t.2, 1.58. ft Dyer, IS. 







(la) So in rectories, and vicaruyea, induction, which if made usually by 
giving pauewioi) of the church, pats the parson into complete and actual 
possession of the whole glebe, and temporalities ; so that he may maintain 
trespass or ejectment. Bvlwcr v. ftufwer, 1 B. & A. 470, 
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And in all these cases it is prudent, and usual, to endorse the 
livery of seisin on the back of the deed, specifying the manner, 
place, and time of making it ; together with the names of the 
witnesses c . And thus much for livery in deed. 

Livery in law is where the same is not made on the land, 
but in sight of it only ; the feoffor saying to the feoffee, " I 
" give you yonder land, enter and take possession." Here, 
if the feoffee enters during the life of the feoffor, it is a good 
livery, but not otherwise ; unless he dares not enter, through 
fear of his life or bodily harm : and then his continual claim, 
made yearly, in due form of law, as near as possible to the 
lands d , will suffice without an entry*. This livery in law 
cannot however be given or received by attorney, but only by 
the parties themselves.' (13) 

2. The conveyance by gift, donatio, is properly applied to 
the creation of an estate-tail, as feoffment is to that of an estate 
in fee, and lease to that of an estate for life or years. It 
differs in nothing from a feoffment, but in the* nature of the 
estate passing by it : for the operative words of conveyance in 
this case are do or dedi K ; and gifts in tail are equally imper- 
fect without livery of seisin, as feoffments in fee-simple". 

And this is the only distinction that Littleton seems to take, [ S17 1 

when he says ', " it is to be understood that there is feoffor 

" and feoffee, donor and donee, lessor and lessee ;" viz. feoffor 

is applied to a feoffment in fee-simple, donor to a gift in tail, 

and lessor to a lease for life, or for years, or at will. In 

common acceptation gifts are frequently confounded with the 

next species of deeds : which are, 

3. Grants, concessiones ; the regular method by the com- 
mon law of transferring the property of incorporeal heredita- 

c See Appendix, N° I. « West. Symbol. 256. 

d Litt. § 421, 4c. »• Litt. § 59. 

' Co. Litt. 254. i § 57. 
f Ibid. 52. 



(13) For the effect of a feoffment in clearing titles, and destroying con- 
tingent remainder*, we Sanders on Um and Truits, vol. ii. p. 11. 4th edit. 
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nients, or such things whereof no livery can be had k . For 
which reason all corporeal hereditaments* as lands and houses, 
are said to He in livery ; and the others, as advowsons, com- 
mons, rents, reversions, $c. to lie in grant \ And the reason 
is given by Bracton m : ** traditio, or livery, de re corporate 
" propria vel aliena de persona in personam, de manu propria 
** vet altena, sicut procuratoria f dum tamen de voluntate domitti, 
" in alterius ma /turn gratuita I ran da do, Et villi I a Had est 
" tradilio in una KRjp, nisi in possessiotiem indttvtio de re 
" corporali ; ideo dicitur quod res imorporulis mm patitur 
lt traditiomm, sicut ipsum jus, quod ret sive cotpori mkarct, 
'« et quia non passant re* incorporates po&tidtri, zed quasi" 
These therefore pass merely by the delivery of the deed. 
And in signioriea or reversions of lands, such grant, together 
with the attornment of the tenant (while attornments were 
requisite), were held to be of equal notoriety with, and there- 
fore equivalent to, a feoffment and livery of lands in immediate 
possession. It therefore differs but little from a feoffment, 
except in it's subject-matter : for the operative words therein 
commonly used are dcdi.et concessi, " have given and granted." 

4. A lease is properly a conveyance of any lands or tene- 
ments (usually in consideration of rent or other annual re- 
compense) made for life, for years, or at will, but always for 
a less time than the lessor hath in the premises; for if it 
be for the nhale interest, it is more properly an assignment 
than a lease. The usual words of operation in it are, tfi de- 
** mise, giant, and to farm let; dimisi, concessi, et ad Jtiiimm 
I 318 3 " tradidi" Farm) or feorme, is an old Saxon word, signify- 
ing provisions n : and it came to be uiied instead of rent or 
render, because nntieutly the greater part of rents were re- 
served in provisions; in torn, in poultry, and the like; till 
the use of money became more frequent. So that a fan mi. 
jGrmarim, was one who held his hinds upon payment of a 
rent or feorme : though at present, by a gradual departure 
from the original sense, the word farm is brought to signify 
the very estate or lands so held upon farm or rent. By this 
conveyance an estate for life, for years, or at will, may be 



* Co. Liu. 9. 

1 tm. us, 
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' Spelm. 01 229, 
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created, either in corporeal* or incorporeal hereditaments; 
though livery of seisin is indeed incident and necessary to one 
species of leases, viz* leases for life of corporeal heredita- 
ments i but to no other. 

i 
Whatever restriction, by the severity of the fcodal taw, 
might in times of very high antiquity be observed; with re- 
gard to leases; yet by the common law, as it lias stood for 
many centuries, all persons seised of any estate might let 
leases to endure so long as their own interest lasted, but no 
longer. Therefore tenant in fee-simple might let leases of* 
any duration, for he hath the whole interest j but tenant in 
tail, or tenant for life, could make no leases which should 
bind the issue in tail or reversioner: nor could a husband 
seised Jure tucoris y make a firm or valid lease for any longer 
term than the joint lives of himself and his wife, for then his 
interest expired. Yet some tenants for life, where the fee- 
simple was in abeyance, might (with the concurrence of 
such as had the guardianship of the fee) moke leases of equal 
duration with those granted by tenants in fee-simple, such as 
parsons and vicars with consent of the patron and ordinary P. 
So also bishops, and deans, and such other sole ecclesiastical 
corporations as are seised of the fee-simple of lands in their 
corporate right, might, with the concurrence and confirmation 
of such persons as the law requires, have made leases for 
years, or for life, estates in tail or in fee, without any limit- 
ation or controul. And corporations aggregate might have [ 319 ] 
made what estates they pleased, without the confirmation of 
ony other person whatsoever. Whereas now, by several 
statutes, this power, where it was unreasonable, and might be 
made an ill use of* is restrained j and, where in the other 
cases the restraint by the common Jaw seemed too hard, it is 
in some measure removed. The former statutes are called 
the restraining^ the latter the enabling statute. We will take 
a view of them all, in order of time. 

And, first, die enabling statute, 32 Hen. VIII. c. 28., em- 
powers three manner of persons to make leases, to endure 
for three lives or oae-and-twenty years ; which could not do 

* Co. Litt. 44. 
VOL. II. A A 
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so before. As first, tenant in tail may by such leases bind 
his issue in tail, but not those in remainder or reversion. 
Secondly, a husband seised in right of his wife, in fee-simple 
or fee-tail, provided the wife joins in such lease, may bind 
her and her heirs thereby. Lastly, all persons seised of an 
estate of fee-simple in right of their churches, which extends 
not to parsons and vicars, may (without the concurrence of 
any other person) bind their successors. But then there 
must many requisites be observed, which the statute specifies, 
otherwise such lenses are not binding *, J. The lease must 
be by indenture ; and not by deed poll, or by parol. 2. It 
must begin from the making, or day of the making, and not 
at any greater distance of time. 3. If there be any old lease 
in being, it must be first absolutely surrendered, or be within 
a year of expiring. 4, It must be cither for twenty-one years, 
or three lives, and not for both. 5. It must not exceed the 
term of three lives, or twenty-one years, but may be for a 
shorter term. 6. It must be of corporeal hereditaments, and 
not of such things as lie merely in grant ; for no rent can be 
reserved thereout by the common law, as the lessor cannot 
resort to them to distrein \ 7. It must be of lands and 
[ 320 ] tenements most commonly letten for twenty years past : so that 
if they have been let for above half the time (or eleven years 
out of the twenty) either for life, for years, nt will, or by 
copy of court roll, it is sufficient. 8, The most usual and 
customary fiwNB or rent, for twenty years past, must be 
reserved yearly on such lease. 9. Such leases must not be 
made without impeachment of waste. These are the guards, 
imposed by the statute (which was avowedly made for the 
security of farmers and the consequent improvement of tillage) 
to prevent unrenso liable abuses, in prejudice of the issue, die 
wife, or the successor, of the reasonable indulgence here 
given. 

Nbxt follows, in order of time, the disabling or r entrain- 
ing statute, 1 Klfo. c,19., (made entirely for the benefit of 

p Co. Litt 44. c»I or eleemosynary corporation, *nd Uir 

« But now by the itatute 5 Geo. II L *u censor thall be entitled to recover ibv 

c 17. i lease of tithes or other hirer po- rent by an action of debt ; which (in 

real hereditament!, alone, may he grant- case of * freehold leas*?) be could not 

fd by *nybiihop or Miyeuch ecde*i»sti- hare brought at the common law. 
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the successor,) which enacts, that all grants by archbishops 
and bishops, (which include even those confirmed by the 
dean and chapter; the which, however long or unreason- 
able, were good, at common law,) other than lor the term of 
one-and-twenty years or three lives from [such time as any 
such lease, grant, or assurance shall begin] or without re- 
serving the usual rent, shall be void. Concurrent leases, if. 
confirmed by die dean and chapter, are held to be within 
the exception of this statute, and therefore valid; provided 
they do not exceed (together with the lease in being) the 
term permitted by the act r . (13) But by a saving ex- 

' Co. Litt 45. 



(15) The principle of concurrent leases is well explained in the admir- 
able article on leases in Bacon's Abr. E. Rule 3. — Suppose the bishop alone 
under the 32 H. 8. to have made a lease for twenty-one years, and to be 
desirous of making a fresh lease for years, at any period before the expir- 
ation of the lease exceeding a year. The enabling statute will not in such 
case apply; but as that takes from him no powers which he had at common 
law, he might still, with the confirmation of the dean and chapter, make a 
lease in reversion for any period of time, but for the statute of Elizabeth. 
That, however, imposes upon all his leases, whether made under the sta- 
tute of Henry or at common law, this restraint, that they must not exceed 
three lives, or twenty-one years from the time at which they shall begin. 
He must, therefore, observe this restriction, and if he does so, (the lease 
being confirmed by the dean apd chapter, as being a lease at common la*,) 
the grant is valid ; for as it has only twenty-one years to run in the whole, 
it is quite immaterial to the successor, for how much of that time the old 
lease is also in being — both are consuming at the same time, and the second 
lease has only an existence as against him from the expiration of the first ; 
at no period is there an interest of more than twenty-one years in lease. 

But though there may be thus two leases for years in existence at once, 
yet there cannot be two leases for lives, or a lease for lives and a lease for 
years running together. The reasons assigned for this are not so simple, 
or satisfactory. 1st, It is said that the statute of Elizabeth avoids all leases 
" other than for the term of twenty-one years or three lives;" that this is in 
the disjunctive, and that the statute never meant that both kinds of lease* 
should be in being against the successor at the same time, ad, If the lease 
for lives in reversion on the lease for years were allowed, the lessees under 
it, having the reversion, would be entitled to the rent reserved on the first 
lease, and yet there would be no adequate remedy for the bishop's suc- 
cessor to recover the rent reserved on the second ; distrein he could not, 
for the first lessees are in possession, and their possession is a pledge only 
for the first rent; he could bring no assise, because he has never had «ca*ki 
of the rent ; nor an action of debt, because <he lease was freehold, (tikis 

a a 2 last 
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pressly made, this statute of I Eliz. did not extend to grants 
made by any bishop to the crown j by which means queen 
Elizabeth procured many fair possessions to be made over to 
her by the prelates, either for her own use or with intent 
to be granted out again to her favourites, whom she thus 
gratified without any expense to herself. To prevent which * 
for the future, the statute 1 Jac. I. c, S. extends the prohibition 
to grants and leases made to the king, as well as to any of his 
subjects. 

Next comes the statute 13 Eliz. c. 20. explained and en- 
forced by the statutes 1+Eliz. ell. & 14., 18Eii2.clK, 
' and 43 Eliz. c.9., which extend the restrictions, laid by the 
C 32 1 J last-mentioned statute on bishops, to curtain other inferior 
corporations, both sole and aggregate. From laying all 
which together we may collect, that all colleges, cathedrals, 
and other ecclesiastical or eleemosynary corporations, and 
all parsons and vicars, are restrained from making any leases 
of their lands, unless under the following regulations: 1. 
They must not exceed twenty-one years, or three lives, from 
the making. 2. The accustomed rent, or more, must he 

• 11 Rep. 71. 




iart reason ceases to be of any weight since the ctatutes s Arm. c.14. 1.4. 
and 5G.S. (-.17.), and. though upon the expiration of the leane for yean, 
the whole rent thenin or rear on the lease for lives might be distrained for, 
yet the first lease might outlast the second, and then the successor would 
bave nothing. 3d, If the first lease be for lives, and the second for yean, 
though an action of debt would lie for the rent of the second, during the 
continuance of the first, yet uo distress could be taken, and supposing the 
lessee for years to be insolvent, and his lease to expire before that of the 
lease for lives, the bishop would have no efficient remedy, 

I have thus stated the arguments for one kind of concurrent lease*, and 
against the other, but perhaps the reader will agree that both kinds are in 
evasion of the statute, and that much of the rcasouing against the Utter 
will apply with equal force against the former. All that 1* drawn from 
the words, or the intent of the statute, clearly will - and if the first lessee 
for years attorned to the second, die second would thereby become a re- 
versioner, and as widi entitled to the rent of the first, and to distreiu for it, 
while the bishop would lose his present right of distress, and have to rely 
only on his action of debt or covenant to long as the first lease endured. 
And as attornment is now toade unnecessary in all cases, this inconvenience 
appears to have become instable. 
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yearly reserved thereon. 3. Houses in corporations, or 
market towns, may be let for forty years, provided they be 
not the mansion-houses of the lessors, nor have above ten 
acres of ground belonging to them ; and provided the lessee 
be bound to keep them in repair; and they may also be 
aliened in fee-simple for lands of equal value in recompence. 
4. Where there is an old lease in being, no concurrent lease 
shall be made, unless where the okl one will expire within 
three years, 5. No lease (by the equity of the statute) shall 
be made without impeachment of waste *. 6. All bonds and 
covenants tending to frustrate the provisions of the statutes of 
IS & lsEliz. shall be void. 

Concerning these restrictive statutes there are two ob- 
servations to be made ; first, that they do not by any con- 
struction enable any persons to make such leases as they 
were by common law disabled to make. Therefore a parson, 
or vicar, though he is restrained from making lunger leases 
than for twenty-one years or three lives, even with the consent 
of patron and ordinary, yet is not enabled to make any lease 
at all, so as to bind his successor -without obtaining such con- 
sent M . Secondly, that though leases contrary to these acts are 
declared void, yet they are good against the lessor during his 
life, if he be a sole corporation ; and are also good against 
an aggregate corporation so long as the head of it lives, who 
is presumed to be the most concerned in interest. For the 
act was intended (or the benefit of the successor only; and no 
man shall make an advantage of his own wrong* (14) 

1 Co. Litt AS, w Co, LttM5. 

,J /tort, 44, 



(14) Although these statutes do not in terms specif/ that the premises 
demised must have been commonly let ten, yet Lord Coke lays it down as 
a general rule, that in leases under the exceptions of the restraining sta- 
tutes, the conditions of the enabling statute must be complied with ; and 
in this particular instance, as the l.iEliz. require* that the accustomed rent 
or more should be reserved, the conclusion is obvimjs, that the premises 
must have been commonly in lease before. Sec Dae v. Lord 1' 'arbor oagh, 
I Bing. Rep. 34. But the 57 G. 3. c. 99. by s.33. t avoid* all contract* for 
the letting, for any period, of the house of residence on any benefice, or the 
buildings, garden*, &c. necessary for the convenient occupation of the same, 
to which any spiritual person shall be ordered by his bishop to proceed, 

4 A $ **> 
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Thebe is yet another restriction with regard to college 
leases, by statute 18 Eliz. c,6. which directs, that one-third 
of the old rent, then paid, sltould for the future be reserved 
in wheat or malt, reserving a quarter of wheat for each 6s. 8d*; 
or a quarter of malt for every 5s. J or that the lessees should 
pay for the same according to the price that wheat and molt 
should be sold for, in the market next adjoining to the re- 
spective colleges on the market day before the rent becomes 
due. This is said x to have been an invention of lord trea- 
surer Burleigh, and Sir Thomas Smith, then principal secre- 
tary of State ; who observing how greatly the value of money 
had sunk, and the price of all provisions risen, by the quantity 
of bullion imported from the new-found Indies, (which effects 
were likely to increase to a greater degree,) devised this 
method for upholding the revenues of colleges. Their fore- 
sight and penetration has in this respect been very apparent s 
for, though the rent so reserved in corn was at 6rst but one- 
third of the whok- rent, or half what was still reserved in 
money, yet now the proportion is nearly inverted ; and the 
money arising from corn rents is, communiLus amuf 9 almost 
double to the rents reserved in money. 

The leases of beneficed clergymen are farther restrained, 
in case of their non-residence, by statutes 13 Eliz. c.2G,» 
1* Eliz. c. II ., 18 Eliz. c.l 1., and 43 Eliz. c.J>_, which direct, 
that if any beneficed clergyman be absent from his cure 
above fourscore days in any one year, he shall not only forfeit 
one year's profit of his benefice, to be distributed amongst 
the poor of the parish ; but that all leases made by him, of 
the profits of such benefice, and all covenants and agreements 
of like nature, shall cease and be void : except in the case 
of licensed pluralists, who are allowed to demise the living, 
on which diey are non-resident, to their curates only : pro- 
vided such curates do not absent themselves above forty days 

* Strype'* Annals of Elu. 




end reside in, or which the bishop tall hate assigned a* a residence for 
the curiae. The same section provides for a summary ejectment of Ui«r 
tenant who continues to hold over after notice, and imposes a penalty o\ 4Qs, 
a daj for such boldiag over. 
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in any one year. And thus much for leases, with their several 
enlargements and restrictions y .(15) 

5. An exchange is a mutual grant of equal interests, the 
one in consideration of the other. The word " exchange," 
is so individually requisite and appropriated by law to this 
case, that it cannot be supplied by any other word, or ex- 
pressed by any circumlocution 1 . The estates exchanged 
must be equal in quantity » ; not of value, for that is imma- 
terial, but of interest ; as tee-simple for fee simple, a lease 
for twenty years for a lease for twenty years, and the like. 
And the exchange may be of things that lie either in grant or 
in livery b . But no livery of seisin even in exchanges of 
freehold, is necessary to perfect the conveyance c : for each 
party stands in the place of the other, and occupies his right, 
and each of them hath already had corporal possession of his 
own land. (16) But entry must be made on both sides : for, 
if either party die before entry, the exchange is void, for want 
of sufficient notoriety* 1 . . And so also, if two parsons by 
consent of patron and ordinary, exchange their preferments ; 
and the one is presented, instituted, and inducted, and the 
other is presented, and instituted, but dies before induction ; 
the former shall not keep his new benefice, because the ex- 
change was not completed, and therefore he shall return back 
to his own e . For if, after an exchange of lands or other 

y For the other learning relating to * Co. Lite. 50, 51. 

leases, which is very carious and diffu- * Litt. § 64, 65. 

sive, I must refer the student to 3 Bac. b Co. Litt. 50. 

Abridg. 295. (title, leata and terms for c Litt. § 63. 

yean,) where the subject is treated in a - Co. Litt. 5a 

perspicuous and masterly manner ; be- e Perk. % 888. 
ing supposed to be extracted from a 
manuscript of sir Geoffrey Gilbert. 



(15) These statutes, so far as they relate to this subject, are repealed by 
the statute of G. 3. last mentioned. 

(16) Though no livery of seisin was necessary, yet if the lands exchanged 
were in different counties, a deed was necessary for the conveyance, as of 
course it was always where the things exchanged lay in grant only. But 
now by the statute of Frauds, an instrument in writing will be necessary. 

From the words of the text it might be supposed, that a lease of twenty 
years could only be exchanged for a lease of precisely the same duration ; 
but as the quantity of interest is the same in all terms for years, whatever 
be the number, that circumstance is quite immaterial! 

▲ A 4 
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hereditaments, either party be evicted of those which were 
taken by him in exchange, through defect of the other's title ; 
he ihall return back to the possession of his own, by virtue of 
the implied warranty contained in all exchanges '. 



6. A 



when two or more joint-tenants, 



PARTITION IS 

parceners, or tenants in common, agree to divide the lands 
[ 324 ] so held among them in severalty, each taking a distinct part. 
Here, as in some instances there is a unity of interest and in 
all a unity of possession, it is necessary that they all mutually 
convey and assure to each other the several estates which 
they are to take and enjoy separately. By the common law, 
coparceners, being compellable to make partition, might have 
made it by parol only; but joint-tenants and tenants in 
common must have done it by deed : and in both cases the 
conveyance must have been perfected by livery of seisin*. (17) 
And the statutes of 31 Hen. VIII. c.l. and 32 Hen. VIII. 
c3£. made no alteration in this point. But the statute of 
frauds, 29 Car. II. c. 3. hath now abolished this distinction, 
and made a deed in all cases necessary. (18) 



These are the several species of primary or original con- 
veyances. Those which remain are of the secondary or d&* 
rivative sort : which presuppose some other conveyance pre- 
cedent, ami only serve to enlarge, confirm, alter, restrain, 
restore, or transfer the interest granted by such original con- 
veyance. As, 

7. Releases ; which are a discharge or conveyance of a 
man's right in lands or tenements, to another that hath some 



' pug. :jCKi. 



« LiU. § 2SO, Co, LhL J 60. 




(17) la the ease of joim-teiMntii, it is obvious that livery of seisin cannot 
be necessary, and that if made, it would operate nothing ; for each "joint. 
tenant is already seised of the whole: and therefore Lord Coke say*, joyn- 
tcimnts may release, but not in footle, because the freehold is joytit." Co» 
Lite. 2oo. b. 

(IS) Not a deed, but a writing only, in ca>«t where no deed was necessary 
before. 

As to partition, tee ante, p. 1 85. p. 
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former estate in possession. (19) The words generally used 

therein, are " remised, released, and for ever quit-claimed h . w 

And these releases may enure either, 1. By way of enlarging 

an estate, or enlarger V estate : as, if there be tenant for life or 

years, remainder to another in fee, and he in remainder 

releases all his right to the particular tenant and his heirs, 

this gives him the estate in fee l . But in this case the relessee 

must be in possession of some estate, for the release to work 

upon ; for if there be lessee for years, and before he enters 

and is in possession, the lessor releases to him all his right 

in the reversion, such release is void ; for want of possession 

in the relessee k . 2. By way of passing an estate, or mitter 

restate: as when one or two coparceners releaseth all her 

right to the other, this passeth the fee-simple of the whole i. [ 325 ] 

And in both. these cases there must be a privity of estate be- / 

tween the relessor and relessee m : that is, one of their esjtates 

must be so related to the other, as to make but one and the 

same estate in law. 3. By way of passing a right, or mitter 

le droit: as if a man be disseised, and releaseth to his disseisor - 

all his right, hereby the disseisor acquires a new right, which 

changes the quality of his estate, and renders that lawful 

which before was tortious or wrongful 11 . 4. By way of 

extinguishment : as if my tenant for life makes a lease to A for 

life, remainder to B and his heirs, and I release to A ; this 

extinguishes my right to the reversion, and shall enure to 

the advantage of B's remainder as well as of A's particular 

estate. ° 5. By way of entry' and feoffment : as if there be two' 

joint disseisors, and the disseisee releases to one of them, he 

shall be sole seised, and shall keep out his former companion: 

which is the same in effect as if the disseisee had entered, 

b Litt. § 445. "Co. Litt 872, 873. 

1 Ibid. | 465. " Litt. $ 466. 

k Ibid. 5465. o Ibid. §470. 
1 Co. Litt. 273. 



(19) Actual possession of the land is only necessary, when there is no 
estate in being, which precedes the lesser estate intended to be enlarged ; 
but where that is the case, a rested interest is sufficient to give the release 
operation. As if there be tenant for life, remainder for life, with the rever- 
sion in fee, he in reversion may release to him in remainder, and so pass 
a fee. 
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and thereby put an end to die disseisin, and afterwards had 
enfeoffed one of the disseisors in fee'. And hereupon we 
may observe, that when a man has in himself the possession 
of lands, he must at the common law convey the freehold by 
feoffment and livery; which makes a notoriety in the country: 
but if a man has only a right or a future interest, he may 
convey that right or interest by a mere release to him that is 
in possession of the land : for the occupancy of the re lessee is 
a matter of sufficient notoriety already. 

8. A confirmation U of a nature nearly allied it> a release. 
Sir Edward Coke defines it * to be a conveyance of an estate 
or right in esse, whereby a voidable estate is made sure and 
unavoidable, or whereby a particular estate is increased : and 
the words of making it are these, " have given, granted, rati- 
fied, approved, and confirmed r ." An instance of the first 
branch of the definition is if tenant for life lcaseth for forty 
years, and dieth during that term; here the lease for years is 

Q 326 ] voidable by him in reversion : yet, if he hath confirmed the 
estate of the lessee for years, before the death of tenant for 
life, it is no longer voidable but sure*. The hitter branch, or 
that which tends to die increase of a particular estate, is the 
same in all respects with that species of release, which operates 
by way of enlargement. 

9. A surrender, sursitmrcdditiot or rendering up, is 
nature directly opposite to a release ; for, as that operates by 
the greater estate's descending upon the less, a surrender is 
the falling of a less estate into a greater. It is defined * a 
yielding up of un estate for life or years to him that hath the 
immediate reversion or remainder, wherein the particular 
estate may merge or drown, by mutual agreement between 
them. It is done by these words, " hath surrendered, granted, 
11 and yielded up." The surrenderor must be in possession "j 
and the surrenderee must have a higher estate, in which the 
estate surrendered may me rui* ; therefore tenant for life can- 
not surrender to him in remainder for years ", In n surrender 




* Co. Liu. S78. 

* l Imt. as5. 

• Lift. $j|J, »l. 

• Ibid. ism. 



' Co. XitL 337. 
■ JW. 338. 
I>rrk. $589. 
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there is no occasion for livery of seisin x ; for there is a privity 
of estate between the surrenderor and the surrenderee ; the 
one's particular estate and the other's remainder are one and 
the same- estate ; and livery having been once made at the 
creation of it, there is no necessity for having it afterwards. 
And, for the same reason, no livery is required on a release 
or confirmation in fee to tenant for years or at will, though a 
freehold thereby passes : since the reversion of the lessor, or 
confirmor, and the particular estate of the relessee, or con- 
firmee, are one and the same estate; and where there is 
already a possession, derived from such a privity of estate, any 
farther delivery of possession would be vain and nugatory y . 

10. An assignment is properly a transfer, or making over 
to another, of the right one has in any estate; but it is 
usually applied to an estate for life or years. And it differs 
from a lease only in this : that by a lease one grants an in- 
terest less than his own, reserving to himself a reversion ; in [ 327 n 
assignments he parts with the whole property, and the 
assignee stands to all intents and purposes in the place of 
the assignor. (20) 

* Co. Litt. 50. r Litt. § 460. 

(30) It would be more correct to call an assignment the transfer of one's 
interest, as a bare right (being a chose in action) cannot by law be assigned. 
But every vested interest may, though the enjoyment of it be postponed to 
some future period ; and in equity, the assignment even of a contingent 
interest, may be sustained. Fearne, Ex. Dev. 550, 7th edition. 

By the assignment, the assignee does not stand to all intents and pur- 
poses in the place of the assignor; for where a lessee assigns his lease, he 
•till remains liable on his covenants to the lessor, because he stood bound by 
his personal contract, as well as by reason of his possession- of the premises, 
and he does not become discharged from the former, because he has quitted 
the latter. But between the lessor and the assignee of the lessee there Is 
no other privity than that which results from possession of the estate ; his 
obligations, therefore, are only co-extensive with his interest, and if he 
assigns over to another, he is discharged from all future liability ; and this 
he may do to a beggar, or a person leaving the kingdom, who never takes 
possession. Taylor v. Shunt, 1 B.&P. 21. 

It is quite consistent with this, however, that his liability should com- 
mence upon acceptance of the assignment, and before actual entry; for it , 
U the former which vests the interest in him. Wiilianu v. Botanquet, 
1B.&B.258. 

For more on assignees, see Vol. III. p. 158. n. 10. 
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11 . A depeazance is a collateral deed, made at the same 
time with a feoffment or other conveyance, containing certain 
conditions, upon the performance of which the estate then 
created may be defeated* or totally undone. And in this 
manner mortgages were in former times usually made ; the 
mortgagor enfeoffing the mortgagee, and he at the same time 
executing a deed of defeazance, whereby the feoffment was 
rendered void on repayment of the money borrowed at a certain 
day. And this, when executed at the same time with the 
original feoffment, was considered as part of it by the antient 
law ' ; and, therefore only, indulged : no subsequent secret 
revocation of a solemn conveyance, executed by livery of 
seisin, being allowed in those days of simplicity and truth ; 
though, when uses were afterwards introduced, & revocation 
of such uses was permitted by the courts of equity. But 
things that were merely executory, or to be completed by 
matter subsequent, (as rents, of which no seisin could be had 
till the time of payment ;} and so also annuities, conditions, 
warranties, and the like, were always liable to be recalled by 
defeasances made subsequent to the time of their creation b. 

II. There yet remain to be spoken of some tew convey- 
ances, which have their force and operation by virtue of the 

statute of uses. 



Uses and trusts ore in their original of a nature very similar, 
or rather exactly the same: answering more to the ^fidei- 
commissum than the ttsus Jructits of the civil law : which latter 
was the temporary right of using a thing, without having the 
ultimate property, or full dominion of the substance <V But 
the Jtdei~eommis$w?t, which usually was created by will, was 
the disposal of an inheritance to one, in confidence that he 
C 328 ] should convey it or dispose of the profits at the will of 
another. And it was the business of a particular magistrate, 
the praetor Jidei eommissarius, instituted by Augustus, to en- 
force the observance of this confidence d . So that the right 
thereby given was looked upon as a vested right, and entitled 
to a remedy from a court of justice : which occasioned that 

* Frmm ih* French Tcrb tkfoire, in- h Co. Litt. 837, 
factum mtderc. ~- F/.l.\. 1. 

• Co. Utt. 23*. * Int. S. iiu S3. 
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known division of rights by the Roman law into jus legitimism, 
a legal right, which was remedied by the ordinary course of 
law; Jus Jiduciarium, a right in trust, for which there was a 
remedy in conscience ; and Jus precarium, a right in courtesy, 
for which the remedy was only by entreaty or request e . In 
our law, a use might be ranked under the rights of the second 
kind ; being a confidence reposed in another who was tenant 
of the land, or terre-tenant, that he should dispose of the land 
according to the intentions of cestui/ que use, or him to whose 
use it was granted, and suffer him to take the profits r . As, if 
a feoffment was made to A and his heirs, to the use of (or in 
trust for) B and his heirs ; here at the common law A the terre- 
tenant, had the legal property and possession of the land, but 
B, the cestui/ que use, was in conscience and equity to have the 
profits and disposal of it. 

This notion was transplanted into England from the civil 
law, about the close of the reign of Edward II I. *, by means 
of the foreign ecclesiastics ; who introduced it to evade the 
statutes of mortmain, by obtaining grants of lands, not to 
their religious houses directly, but to the use of the religious 
houses h : which the clerical chancellors of those times held 
to bejideicommissa, and binding in conscience; and therefore 
assumed the jurisdiction which Augustus had vested in his 
praetor, of- compelling the execution of such trusts in the 
court of chancery. And, as it was most easy to obtain such 
grants from dying persons, a maxim was established, that 
though by law the lands themselves were not devisable, yet 
if a testator had enfeoffed another to his own use, and so 
was possessed of the use only, such use was devisable by £ 329 ] 
will. But we have seen 1 how this evasion was crushed in 
it's infancy, by statute 15Ric.II. c.5., with respect to reli- 
gious houses. 

Yet, the idea being once introduced, however fraudulently, 
it afterwards continued to be often innocently, and sometimes 

r JF}f.4S. 26. 1. Bacon on Um, 8m ' « Stat. 50£dw. III.c.6. 1 BicJL 
306. [eft. HUM*. 

' Plowd. 352. » Sec I«get71. 
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very laudably, applied to a number of civil purposes : par- 
ticularly as it removed the restraint of alienations by will, and 
permitted the owner of lands in his lifetime to make various 
designations of their profits, as prudence, or justice, or family 
convenience, might from time to time require* Till at length, 
during our long war* in France and the subsequent civil 
commotions between the houses of York and Lancaster, uses 
grew almost universal; through the desire that men had 
(when their lives were continually in hazard) of providing for 
their children by will, and of securing their estates from for- 
feitures; when each of the contending parties, as they became 
uppermost, alternately attainted the other. Wherefore, about 
the reign of Edward IV. (before whose time, lord Bacon re- 
marks k , there are not six cases to be found relating to the 
doctrine of uses,) the courts of equity began to reduce them 
to something of a regular system. 



Orioinally it was held diat the chancery could give no 
relief, but against the very person himself intrusted for cestuy 
que use, and not against his heir or alienee. This was altered 
in the reign of Henry VI. with respect to the heir ' ; and after- 
wards the same rule, by a parity of reason, was extended to 
such alienees as had purchased either without a valuable 
consideration, or with an express notice of the use™. But a 
purchaser for B valuable consideration, without notice, might 
hold the hind discharged of any trust or confidence. And 
also it was held, that neither the king nor queen, on account 
of their dignity royal % nor any corporation aggregate, on 
[ 330 ] account of it's limited capacity °, could be seised to any use 
but their <mn ; that is, they might hold the lands, but were 
not compellable to execute the trust. And, if the feoffee it> 
uses died without heir, or committed n forfeiture, or married, 
neither the lord who entered for fail MC&Mt or forfeiture, nor 
the husband who retained the possession as tenant by the 
curtesy, nor the wife to whom dower was assigned, were liable 
to perform the use* 1 ; because diey were not parties to the 

fc On U«», SIS. ■ Bro. AW. *, Jbfffc, at w«, SI. 

1 Krilw. 42. Yc*r-book, '22 Edw, Bacon of Utea, 34ti, 347. 
IV. 6, * BfO. Abr. m. Fcnfm. at um, 40, 

■ Kdl*. 46. Bacon oti U«f, 312. Bacon, 347. 

* 1 Rep. IS*. 
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trust, but came in by act of law ; though doubtless their title 
in reason was no better than that of the heir. 

On the other hand, the use itself, or interest of cestuy que 
use, was learnedly refined upon with many elaborate distinc- 
tions. And, 1. It was held that nothing could be granted to 
a use, whereof the use is inseparable from the possession : as 
annuities, ways, commons, and authorities, quae ipso urn 
consumuntur q : or whereof the seisin oould not be instantly 
given r . (21) 2. A use could not be raised without a. sufficient 
consideration. For where a man makes a feoffment to an- 
other, without any consideration, equity presumes that he 
meant it to the use of himself*, unless he expressly declares 
it to be to the use of another, and then nothing shall be pre- 
sumed contrary to his own expressions*. But if either a good 
or a valuable consideration appears, equity will immediately 
raise a use correspondent to such consideration". 3. Uses 
were descendible according to the rules of the common law, 
in the case of inheritances in possession w ; for in this and 
many other respects aequitas sequitur legem, and cannot estab- 
lish a different rule of property from that which the law has 
established. 4. Uses might be assigned by secret deeds 
between the parties 2 , or be devised by last will and testa- 
ment y ; for, as the legal estate in the soil was not transferred 
by these transactions, no livery of seisin was necessary ; and, 

<* 1 Jon. 127. ■ Moor. 684. 

r Cro. Eli*. 401. w 2 Roll. Abr. 780. 

• See page 29G. * Bacon of Uses, 312. 

« 1 And. 37. ' Ibid. 308. 

(21) It is not very easy to understand the distinctions upon this subject ; 
it is said that an annuity could not be granted to a use, because the use is 
inseparable from the possession, yet it was held that a rent might be ; and 
though one be personal, and the other be real, yet in this respect both have 
the same quality. If the principle of distinction be that one relates to the 
realty, and the other to the personalty, then it may be asked why a use 
cannot be raised upon a common. 

The last clause of this sentence is expressed very shortly ; the meaning 
is, where the estate out of which the use is raised, is not in esse at the time; 
as where a man covenants to stand seised to the use of A B of all estates 
which he shall purchase, A B will take nothing. The case cited for the 
law before the statute of uses, is one decided m Elizabeth's time; but the 
rules as to the raising of uses were not altered by the statute. 
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as the intention of the parties was the leading principle hi this 
species of property, any instrument declaring that intention 
was allowed to be binding in equity. But cesluy que use 
could not at common law alieue the legal interest of the lands, 
without the concurrence of his feoffee 1 ; to whom he was ac- 
counted by law to be only tenant at sufferance*. 5. Uses 
were not liable to any of the feodal burthens ; an4 particularly 
did not escheat for felony of other defect of blood j for es- 
cheats, Spe. are the consequence of tenure, and uses are held of 
nobody : but the land itsejf was liable to escheat, whenever 
the blood of the feoffee to uses was extinguished by crime or 
by defect ; and the lord (as was before observed) might hold 
it discharged of the use 1 '. 6. No wife could be endowed, or 
husband have his curtesy, of a use c : for no trust was declared 
for their benefit, at the original grant of the estate. (22) And 
therefore it became customary, when most estates were put in 
use, to settle before marriage some joint estate to the use of 
the husband and wife for their lives; which was the original 
of modern jointures d . 7. A use could not be extended by 
writ of elegit, or other legal process, for the debts ofcesiuy que 
use 9 . For, being merely a creature of equity, the common law, 
which looked no farther than to the person actually seised of 
the land, could award no process against it. 

It is impracticable, upon our present plan, to pursue the 
doctrine of uses through all the refinements and niceties 
which the ingenuity of the times (abounding in subtile dis- 
quisitions) deduced from this child of the imagination, when 
once a departure was permitted from the plain simple rules 
of property established by the antient law. These principal 
outlines will be fully sufficient to shew the ground of lord 
Bacon's complaint f , that this course of proceeding " was 
" turned to deceive many of their just and reasonable rights. 



■ Stat. 1 Ric. Ill, c 1. 
» B*>. Ahr, ibid* S3. 
fr Jena, J 9a 
* 1 Rep, J. 2 And. IS. 



4 See pug. 137. 

■ Bra. Ahr. tit. erfcvltonj), 90. 

*' U«of the law, 153. 



(S3) A more simple rcaton k*ms to be, that neither the husband ill the 
first caae, nor the wife in the second, hod had ieiuti of the lands ; and *etein 
h necesinry both to dower and curtesy. See ante, pp. 137. 1?S, 
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" A man, that had cause to sue for land, knew not against 

" whom to bring his action, nor who was the owner of it C 332 3 

" The wife was defrauded of her thirds ; the husband of being 

" tenant by curtesy j the lord of his wardship, relief, heriot, 

" and escheat ; the creditor of his extent for debt ; and the 

" poor tenant of his lease." To remedy these inconveniences 

abundance of statutes were provided, which made the lands 

liable to be extended by the creditors of cestui/ que use*, 

allowed actions for the freehold to be brought against him if 

in the actual pernancy or enjoyment of the profits h ; made 

him liable to actions of waste J ; established liis conveyances 

and leases made without the concurrence of his feoffees k ; 

and gave the lord the wardship of his heir,, with certain other 

feodal perquisites. 1 . 

These provisions all tended to consider cestuy que use as 
the real owner of the estate ; and at length that idea was. 
carried into full effect by the statute 27 Hen. VIII. c.lO* . 
which is usually called the statute of uses, or, in conveyances 
and pleadings, the statute for transferring uses into possession. 
The hint seems to have been derived from what was done at 
the accession of king Richard HI. ; who, having, when duke 
of Gloucester, been frequently made a feoffee to uses, would 
upon the assumption of the crown (as the law was then, 
understood) have been entitled to hold the lands discharged 
of the use. But to obviate so notorious an injustice, an act 
of parliament was immediately passed m , which ordained, that 
where he had been so enfeoffed joindy with otlier persons, 
the lanji should vest in the other feoffees, as if he had never 
been named ; and that, where he stood solely enfeoffed, the 
estate itself should vest in cestuy que use in like manner as he 
had the iise. And so tlie stat. of Henry VIII., after reciting 
the various inconveniences before mentioned, and many others, 
enacts, that «« where any person shall be seised of lands, %c. 
" to the use, confidence, or trust of any other person or body 1 
" politic, the person or corporation entitled to the use in fee* r 333 -i 

* Stat. 50Edw. III. c.6. 2Ric.II. ' Stat. 11 Hen. VI. c. 5. 
scss. 2. c. 3. 19 Hen. VII c. 15. k Stat. 1 Ric. III. c. 1. 

h Stat. 1 Ric. II. c. * 4H«o. IV. 'Stat. 4 & 5 Hen. VII. q. 17* 

c. T. 11 Hen. VL e, 3. 1 Hen, VII. 19 Hen. VII. c. 15. 
c. l. m 1 *»c. HI. c. 5* 

VOL. II. B a 
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* " simple, fee-tail, for life, or years, or otherwise, shall from 
" thenceforth stand and be seised or possessed of the land, $c. 
* ! of and in the like estates as they have in the use, trust, or 
" confidence ; and that the estate of the person so seised to 
" uses shall be deemed to be in him or them that have the 
** use, in such quality, manner, form, and condition, as they 
** had before in the use." The statute thus executes the use, 
as our lawyers term it ; that is, it conveys the possession to 
the ose, and transfers die use into possession; thereby making 
cestui/ que use complete owner of the lands and tenements, as 
well at law as in equity. 

The statute having thus not abolished the conveyance to 
uses, but only annihilated the intervening estate of the feoffee, 
and turned the interest of cestui/ que use into a legal instead of 
,an equitable ownership ; the courts of common law began to 
take cognizance of uses, instead of sending the party to seek 
his relief in chancery. And, considering them now as merely 
a mode of conveyance, very many of the rules before established 
in equity were adopted with improvements by the judges of 
the common law, The same persons only were held capable 
of being seised to a use, the same considerations were necessary 
jar rajsing it, and it could only be raised of the same here- 
ditaments as formerly. But as the statute, the instant it was 
raised, converted it into an actual possession of the land, a 
great number of the incidents, that formerly attended it in it's 
fiduciary state, were now at an end. The land could not 
escheat or be forfeited by the act or defect of the feoffee, nor 
be aliened to any purchaser discharged of the use, nor be 
liable to dower or curtesy on account of the seisin of such 
feoffee^ because the legal estate never rests hi him for a mo- 
ment, but is instantaneously transferred to cestttj/ qui mc as 
soon as the use is declared. And, as the use and the land 
were now convertible terms, they became liable to dower, 
curtesy, and escheat, in consequence of the seisin of cestuy que 
use, who was now become the tenr-iennnt also; and they 
Likewise were no Longer devisable by will, 

[ 354 J The various necessities of mankind induced also the judges 
very soon to depart from the rigour and simplicity of the rules 
of the common law, and to allow a more minute and complex 
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construction upon conveyances to uses than upon others. 
Hence It was adjudged, that the use need not always be 
executed the instant the conveyance is made : hut, if it cannot 
lake effect at that time, the operation of the statute may wait 
til! the use shall arise upon some future contingency, to happen 
within a reasonable period of time; and in the meanwhile the 
antient use shall remain in the original grantor: as when 
lauds are conveyed to the use of A. and B„ after a marriage 
shall be had between them n , or to the use of A. and his heirs 
till B. shall pay him a sum of money, and then to the use of 
B. and his heirs*. Which doctrine, when devises by will 
were again introduced, and considered as equivalent in point 
of construction to declarations of uses, was also adopted in 
favour of executory devises 9 . But heiein these, which are 
called contingent or springing uses, differ from an executory 
devise ; in that there must be a person seised to such uses at 
the time when the contingency happens, else they can never 
be executed by the statute; and therefore if the estate of the 
feofFee to such use be destroyed by alienation or otherwise, 
before the contingency arises, the use is destroyed for ever q : 
whereas by an executory devise the freehold itself is transferred 
to die future devisee. And, in both these cases, a fee may 
be limited to take effect after a fee r ; because, though that was 
forbidden by the common law in favour of the lord's escheat, 
yet when the legal estate was not extended l>eyond one fee- 
simple, such subsequent uses (after a use in fee) were before 
the statute permitted to b« limited in equity ; and then the 
statute executed the legal estate in the same manner as the 
use before subsisted. It was also held, that a use, though 
executed, may change from one to another by circumstances 
ex post facia s ; as, if A. makes a feoffment to the use of his [ 335 3 
intended wife and her eldest son for their lives, upon the 
marriage the wife takes the whole use in severalty ; and upon 
the birth of a son, the use is executed jointly in them both *. 
This is sometimes called a secondary, sometimes a shifting use. 
And, whene% T er the use limited by the deed expires, or cannot 
vest, it returns back to him who raised it, after such expiration, 

- S Roll- Abr. 791. Cm. EU«.4S9, r Polfcxf. 78. 10 Mod. 423. . 

• Bro. Abr. tit. Feajfrn. al umm, 30. * Bro. Jbr. tiLFnffirt. at %iies, 30. 

* S*e pag. 173. * B*iron of Uses, 351, 
' l R*p. 134. 138. C»o. Ell*. 430, 

BB S 




335 

or during such impossibility, find is styled a resulting use. 
As, if n man makes a feoffment to the use of his intended wife 
for life, wkh remainder to the use of her first-born sou in tail ; 
here, till he marries, the use results back to himself; after 
marriage, it is executed m the wife for life: and, if she dies 
without issue, the whole results back to him in fee u. It was 
likewise held, that the uses originally declared may he revoked 
at any future time, and new uses be declared of the hunk 
provided the grantor reserved to himself such a power at the 
creation of the estate : whereas the utmost that the common 
law would allow, was a deed of defeasance coeval with the 
grant itself, and therefore esteemed a part of it, upon events 
specially mentioned *. And, in case of such a revocation, the 
old uses were held instantly to cease, and the new ones to 
become executed in their stead \ And this was permitted, 
partly to indulge the convenience, and partly the caprice of 
mankind; who (as lord Bacon observes *) have always affected 
to have the disposition of their property revocable in their 
own time, and irrevocable ever afterwards. 

Bv this equitable train of decisions in the courts of law 
the power of the court of chancery over landed property was 
greatly curtailed and diminished. But one or two technical 
scruples, which the judges found it hard to get over, restored 
it with tenfold increase. They held, in the first place, that 
" no use could be limited on a use*;" and that when a man 
bargains and sells his lands for money, which raises a use 
by implication to the bargainee, the limitation of a liirther use 
£ 336* ] to another person is repugnant, and therefore void *. And 
therefore on a feoffment to A. and his heirs, to the use of B. 
and his heirs, in trust for C. and his heirs, they held tluit the 
statute executed only the first use, and that the second was 
a mere nullity : not adverting, that the instant the first use 
was executed in B., lie became seised to the use of C, which 
second use the statute might as well be permitted to execute 
as it did the first; and so the legal estate might be instan- 
taneously transmitted dowu through a hundred uses upon 




M Ii.i4.-on of Uies, :iM. 

* See pug, 327. 

* Co, Litl. KS7. 



1 Rep. UKL 



f OnUic*,3Ki. 

• Dyer, l&3> 

' 1 A nil, 37, ISA. 
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uses, till finally executed in the last cestui/ que use. Again ; 
as the statute mentions only such persons as were seised to 
the use of others, this was held not to extend to terms of 
years, or other chattel interests, whereof the termor is not 
seised but only possessed l> ; and therefore if a term of one 
thousand years be limited to A., to the use of (or in trust for) 
B., the statute does not execute this use, but Leaves it as at 
common law c . And lastly, (by more modern resolutions,) 
where lands are given to one and his heirs, in trust to receive 
and pay over the profits to another, this use is not executed 
by the statute ; for the land must remain in the trustee to 
enable him to perform the trust d . (23) 

Of the two more antient distinctions the courts of equity 
quickly availed themselves. In the first case it was evident, , 
that 8. was never intended by the parties to have any bene- 
ficial interest ; and in the second, the cestui/ que use of the 
term was expressly driven into the court of chancery to seek 
his remedy ; and therefore that court determined, that though 
these were not uses which the statute could execute, yet still 
they were trusts in equity, which in conscience ought to be 
performed .' To this the reason of mankind assented, and the 
doctrine of uses was revived, under the denomination of 
trusts } and thus, by this strict construction of the courts of 
law, a statute made upon great deliberation, and introduced 
in the most solemn manner, has had little other effect than to 
make a slight alteration in the formal words of a conveyance'. 

However, the courts of equity, in the exercise of this C 8S7 3 
new jurisdiction, have wisely avoided in a great degree those 
mischiefs which made uses intolerable. The statute of frauds, 
29 Car. II. c. 3., having required that every declaration, as- 

6 Bacon law of Uses, 335. Jenk.244. e I Hal. P. C. 248. 

c Poph. 76. Dyer, 369. f Vaugh. 50. 1 Atk.59l. 

d 1 Eq. Cas. Abr. 383, 384. 

(23) This case, which is merely put as an instance,, may perhaps be 
doubted, as here stated, and certainly the citation from the Equity Cases. 
Abridged, does not prove it. But the general principle is correctly laid 
down for determining whether the use be executed or not* namely, the 
necessity of the legal estate remaining in the trustee for the due perform- 
ance of the. trust. 
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signmentj or grant of any trust in lands or hereditaments, 
(except such as arise from implication or construction of law*) 
shall be made in writing signed by the party, or by his written 
will: the courts now consider a trust-estate (either when 
expressly declared or resulting by such implication) as equi- 
valent to the legal ownership, governed by the some rules of 
property, and liable to every charge in equity, which the 
other is subject to in law : and by a long series of uniform 
determinations, for now near a century past, with some assist- 
ance from the legislature, they have raised a new system of 
rational jurisprudence, by which trusts are made to answer 
in general all the beneficial ends of uses, without their in- 
convenience or frauds. The trustee is considered as merely 
the instrument of conveyance, and can in no shape affect the 
estate, unless by alienation for a valuable consideration to a 
purchaser without notice 8 ; which, as ccslt/y que use is gene- 
rally in possession of the land, is a thing that can rarely happen. 
The trust will descend, may be aliened, is liable to debts, to 
executions on judgments, statutes, and recognizances, (by the 
express provision of the statute of frauds,} to forfeiture, to 
leases, and other incumbrances, nay* even to the curtesy of 
the husband, as if it was an estate at law. It has not yet in- 
deed been subjected to dower, more from a cautious adherence 
to some hasty precedents ", than from any well-grounded 
principle. It hath also been held not liable to escheat to the 
lord, in consequence of attainder or want of heirs': because 
the trust could never be intended for his benefit. But let us 
now return to the statute of uses (2). 



■ 3 Freem. 4S. 
b I Chanc Hep. 254. 
700. 



' I lord. 494, Uurgcss and Wheat, 
2 1*. Wmi. HA. 32 Geo. IT. in Can*. 



(21) The enumeration which is given in this paragraph of the difference 
between trusts since the statute, and use* before, is an answer to the ob- 
servation at the end of the preceding paragraph. Upon this Mr, Sander? 
remarks, that the observation of Lord llardwicke, that the statute of uses 
" has had no oilier effect t than to add, [it most, three words to a eonvey- 
anec, n is not substantially correct. ; for by cMingutshing the fiduciary exist- 
ence of the use t the statute ha», in effect, been the occasion of raising a 
system of equity, which l/ord Mansfield calls ** noble, rational, and uni- 
form,** in the place of a system at once unjtiit nnd inconvenient. " Trust*," 
says bis lordship, " are made to answer the exigencies of families, and all 

* purposes 
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The only service, as was before observed, to which this 
statute is now consigned, is in giving efficacy to certain new 
and secret species of conveyances; introduced in order to 
render transactions of this sort as private as possible, and to 
save the trouble of making livery of seisin, the only antient [ 338 ] 
conveyance of coqioral freeholds ; the security and notoriety 
of which public investiture abundantly overpaid the labour 
of going to the land, or of sending an attorney in one's stead. 
But this now has given way to 

12. A twelfth species of conveyance, called a covenant 
to stand seised to uses ; by which a man, seised of lands, cove- 
nants in consideration of blood or marriage that he will stand 
seised ot the same to the use of his child, wife, or kinsman : 
for life, in tail, or in fee. Here the statute executes at once 
the estate; for the party intending to be benefited, having 
thus acquired the use, is thereby put at once into corporal 
possession of the land h , without ever seeing it, by a kind of 
parliamentary magic. 3ut this conveyance can only operate, 
when made upon such weighty and interesting considerations 
as those of blood or marriage. (25) 

k Bicpn, Use of the taw, 151. 



w purposes, without producing one inconvenience, fraud, or private nib* 
lt chief, which the statute of Hen. 8. meant to avoid," 

An expression is sometimes to be found in the books, that trusts are now 
what uses formerly were. A use, indeed, before the statute of uses, *v as, as 
a truat since ia, a fiduciary or beneficial interest, distinct from the legal 
estate; and so far the expression is correct: but, abstractedly, no objection 
can arise to the essence or quality, either of the use or trust. It was the 
system adopted with respect to uses by courts of justice, which gave rise 
to the necessity of passing the statute of uses; and the difference between 
uses before, and trusts since the statute, consists in the opposite construc- 
tion adopted by the court of chancery respecting them; or, as it ha* been 
said, ■ there is no difference in the principles, but there is a wide differ- 
ence ia the exercise of them," On Uses and Trusts, I. 365, 

(25) An inconvenience attends the estate raised by this form of convey- 
ance in consequence of which it is now seldom resorted to. As the con- 
veyance operates not by any actual transmutation of [possession, but only 
by way of executory covenant, and as it can only operate in favour of 
persons coming within the consideration of blood or marriage, it follows 
that no uses can arise upon it in favour of strangers, nor even in favour of 
kinsmen, where the words of creation are so general that they will include 

BB + °™ 
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13. A thirteenth species of conveyance, introduced by 
(liis statute, is that of bargain and sale of lands; which is a 
kind of real contract, whereby the bargainor for some pecu- 
niary consideration bargains and sells, that is, contracts to 
convey the land to the bargainee ; and becomes by such a 
bargain a trustee for, or seised t<» the use of," the bargainee : 
;imt then the statute of uses completes the purchase ' ; or, as 
it hath been well expressed °% the bargain first vests the use, 
and then the statute vests the possession. But as it was 
foreseen that conveyances, thus made, would want all those 
benefits of notoriety, which the old common law assurances 
were calculated to give j to prevent therefore clandestine con- 
veyances of freeholds, it was enacted in the same session of 
parliament by statute 27 Hen. VIII. c. 16, that such bargains 
and sales should not enure to pan a freehold, Unless the 
same be made by indenture and enrolled within six months 
in one of the courts of Westminster-hall, or with ibe 
custos rdhdorum of the county. Clandestine bargains and 
sales of chattel interests, or leases for year?, were thought not 
worth regarding, as such interests were very precarious, till 
about six years before n ; which also occasioned them to be 
[ 339 ] overlooked in framing the statute of uses: and therefore such 
bargains and sales are not directed to be enrolled. But how 
impossible it is to foresee, and provide against, all the conse- 
quences of innovations j This omission has given rise to 

14-. A fourteenth species of conveyance, ra>, by lease 
and release; first invented by serjeant Moore, soon alter the 



1 Dftcon, Us* of lha law, 150, 
"' Cro. Jac, «»7. 



Sec pag, H'J. 



one as well as the other. Thm, 1st, If a man covenants to stand seised fib 
his own use for life, remainder to the use of trustees (not being kinsmen), 
for the purpose of preserving contingent remainder*, remainder to his first 
and other sons in tail ; no use vests in the trustees, heeause (he consider- 
ation Ami not reach to them; am! ad, If a mnn covenants to stand ftebed 
tfl Imn own UF.C for life, with remainders over to Is is relations, and provide* 
himself with :i power gtmere% to imike leases, here the power is void | hi 
the frame and contemplation of it it applies to lea*e* to stranger**, u* well 
M kinsmen, end therefore cannot be executed even in favour of the letter 
JfiNkae/i Oeefl, i Rep. I Wi Sanders on Ut.es and Trusts, B. p. 83. 
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statute of uses, and now the most common of any, and there- 
fore not to be shaken ; though very great lawyers (as par- 
ticularly, Mr. Noy, attorney-general to Charles I.) have for- 
merly doubted it's validity. ° It is thus contrived. A lease, 
or rather bargain and sale, upon some pecuniary consider- 
ation, for one year, is made by the tenant of the freehold to 
the lessee or bargainee. Now this, without any enrolment, 
makes the bargainor stand seised to the use of the bargainee, 
and vests in the bargainee the use of the term for a year ; 
and then the statute immediately annexes the possession. He 
therefore, being thus in possession, is capable of receiving a 
release of the freehold and reversion ; which, we have seen 
before p , must be made to a tenant in possession: and, accord- 
ingly, the next day, a release is granted to him q . This is 
held to supply the place of livery of seisin : and so a convey- 
ance by lease and release is said to amount to a feoffment'. (26) 

1 5. To these may be added deeds to lead or declare the 
uses of other more direct conveyances, as feoffments, fines, 
and recoveries ; of which we shall speak in the next chapter : 
and 

16. Deeds of revocation of uses, hinted at in a former 
page 8 , and founded in a previous power, reserved at the 

° 2 Mod. 252. r Co. Litt. 207. Cro. Jac. 604. 

p pag.;S24. * pag. 335. 

i See Appendix, N° II. §1,2. 



(26) Prior to the statute of uses, this form of conveyance was in exist- 
ence; the person wishing to transfer a freehold to another, granted him an 
actual lease for two or three years, the lessee actually entered, and then 
was capable of accepting a release of the freehold, As, however, an actual 
entry was necessary, this mode of conveyance was nearly as inconvenient 
as a feoffment, and when completed was not in all respects so powerful ; it 
was therefore seldom resorted to. The statute of uses has dispensed with 
actual entry, but though the relessee is thus made capable of taking the 
release by the statute, yet the estate which he takes is one at common law, 
exactly as if he had actually entered under his lease. And if the release be not 
to his own use, but to the use of another, that is not a use upon a use 
which the statute will not execute; but the cestuy use will take the legal 
estate. See 2 Sanders, 61. 63. Upon the general subject of conveyances 
at common law, and under the statute, I would refer the student to a use- 
ful and ingenious note by Mr. Buller on Co. Litt. 271. b. 
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raising of the uses to to revoke such as were then declared ; 
and to appoint others in their stead, which is incident to the 
power of revocation f. And this may suffice for a specimen 
of conveyances founded upon the statute of uses : and will 
finish our observations upon such deeds as serve to transfer 
real property. 

[ S40 ] Before we conclude, it will not be improper to subjoin a 
few remarks upon such deeds as are used not to convey, but 
to charge or incumber lands, and to discharge them again : 
of which nature are, obligations or bonds, recognizances, and 
defeazances upon them both. 

1. An obligation or bond, is a deed T whereby the obligor 
obliges himself, his heirs, executors, and administrators, to 
pay a certain sum of money to another at a day appointed, 
If this be all, the bond is called a single one, simplex obligatio : 
but there is generally a condition added, that if the obligor 
does some particular act, the obligation shall be void, or else 
shall remain in full force : as payment of rent ; performance 
of covenants in a deed; or repayment of a principal sura of 
money borrowed of the obligee, with interest, which prin- 
cipal sum is usually one-half of die penal sum specified in 
the bond. In case this condition is not performed, the bond 
becomes forfeited, or absolute at law, and charges the obligor, 
while living; and after his death the obligation descends upon 
his heir, who (on defect of personal assets) is bound to dis- 
charge it, provided he has real assets by descent as a recom- 
pense. So that it may be called, though not a direct, yet 
a collateral, charge upon the lands. (27) How it affects 
the personal property of the obligor will be more properly 
considered hereafter. 



See Appendix, N'lt. p*g>i*< 
Co. LiU. 237, 



See Appcndii, No III, pag.tiji. 



{37} The obligor does not necessarily bind his heir by his bond ; and 
Unless he doe* so expressly, the law will not imply die obligation, Co. Lin. 
209, a. And where the heir U thus expressly bound, his linhility extends 
onty to the amount of the tissets descended. 
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If the condition of a bond be impossible at the time of 
making it, or be to do a thing contrary to some rule of law 
that is merely positive, or be uncertain, or insensible, the con- 
dition alone is void, and the bond shall stand single, and 
unconditional ; for it is the folly of the obligor to enter into 
such an obligation, from which he can never be released. If 
it be to do a thing that is malum in se, the obligation itself is 
void : for the whole is an unlawful contract, and the obligee 
shall k take no advantage from such a transaction. And if 
the condition be possible at the time of making it, and after- 
wards becomes impossible by the act of God, the act of law, [ 341 } 
or the act of the obligee himself, there the penalty of the ob- 
ligation is saved ; for no prudence or foresight of the obligor 
could guard against such a contingency ". On the forfeiture 
of a bond, or it's becoming single, the whole penalty was 
formerly recoverable at law : but here the courts of equity 
interposed, and would not permit a man to take more than 
in conscience he ought ; viz, his principal, interest, and ex- 
penses, in case the forfeiture accrued by non-payment of 
money borrowed ; the damages sustained, upon non-perform- 
ance of covenants ; and the like. And die like practice having 
gained some footing in the courts of law x , the statute 4 & 5 
Ann. c. 16. at length enacted, in the same spirit of equity, 
that, in case of a bond conditioned for the payment of money, 
the payment or tender of the principal sum due, with interest 
and costs, even though the bond be forfeited and a suit com- 
menced thereon, shall be a full satisfaction and discharge. (28) 

2. A recognizance is an obligation of record, which a man 
enters into before some court of record or magistrate duly 
authorised T , with condition to do some particular act ; as to 
appear at the assises, to keep the peace, to pay a debt, or the 
luce. It is in most respects like another bond : the difference 
being chiefly this : that the bond is the creation of a fresh 
debt or obligation de novo, the recognizance is an acknow- 

» Co. Litt. 206. r Bio. Abr. tit. recognisance, 8—14* 

* 2 Keb. 55S. 555. Sdk. 596, 597. 
6 Mod. 11. 60.101. 



(28) See pott, p. 465. 




341 



[ 342 ] 



THE L1IGHTS 



Book II. 



ledgment of a former debt upon record ; the form whereof is, 
" that A. B. doth acknowledge to owe to our lord the king, 
" to the plaintiff, to C. D* or the like, the stun of ten pounds," 
with condition to be void on performance of the thing stipu- 
lated : in which case the king, the plaintiff, C. D-, t$Ch i* 
called the recognizee, " is cui cognoscitur " as he that enters 
into the recognizance is called the cognizor, ** is qui cog- 
tmcit" This being either certified to or taken by the officer 
of some court, is witnessed only by the record of that court, 
and not by the party's seal : so that it is not in strict pro- 
priety a deed, though the effects of it are greater than a 
common obi i gal i mi : being allowed a priority in point of 
payment, and binding the lands of the cognizor [even in the 
hands of a purchaser bona fide and for valuable consideration] 
from the time of enrolment on record *. There are also 
other recognizances, of a private kind, in nature of a statute 
staple^ by virtue of the statute 23 Hen, VIII. c.6. which have 
been already explained a , and shewn to be a charge upon real 
property. 



3, A defeasance, on a bond, or recognizance, or judg- 
ment recovered, is a condition which, when performed, defeats 
or undoes it, in the same manner as a defeazanee of an estate 
before mentioned. It differs only from the common condition 
of a bond, in that the one is always inserted in the deed or 
bond itself, the other is made between the same parties by a 
separate, and frequently a subsequent deed b . This, like the 
condition of a bond, when performed, discharges and disin- 
c umbers the estate of the obligor. 

These ore the principal species of deed* or matter in pais,, 
by which estates may be either conveyed, or at least affected. 
Among which the conveyances to uses are by much the most 
frequent of any : though in these there is certainly one pal- 
pable defect, the want of sufficient notoriety; so that pur- 
chasors or creditor cannot know, with any absolute certainty, 
what the estate, and the title to it, in reality are, upon which 
they are to lay out or to lend their money. In the antienl 

• Slab S9Cvr.II. c f 3, 5eep»g,161. b Co. I jtt. 237- *_> Sauml. 47. 
" See pug. ISO. 
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feodal method of conveyance, (by giving corporal seisin of 
the lands,) this .notoriety was in some measure answ,ered; 
but all the advantages resulting from thence are now totally 
defeated by the introduction of death-bed devises and secret 
conveyances : and there has never been yet any sufficient 
guard provided against fraudulent charges and incumbrances; 
since the disuse of the old Saxon custom of transacting all 
conveyances at the county-court, and entering a memorial of 
them in the chartulary or leger-book of some adjacent mo- 
nastery ; and the failure of the general register established 
by king Richard the first, for the starrs or mortgages made 
to Jews, in the capitula de Judaeis, of which Hoveden has [ 348 1 
preserved a copy. How far the establishment of a like ge- 
neral register, for deeds, and wills, and other acts affecting 
real property, would remedy this inconvenience, deserves to 
be well considered. In Scotland every act and event, re- 
garding the transmission of property, is regularly entered on 
record d . And some of our own provincial divisions, particu- 
larly the extended county of York, and the populous county 
of Middlesex, have prevailed with the legislature e to erect 
such registers in their several districts. But, however plau- 
sible these provisions may appear in theory, it hath been 
doubted by very competent judges, whether more disputes 
have not arisen in those counties by the inattention and 
omission of parties, than prevented by the use of registers. 

c Hickes Ditsertat. epistolar. 9. e Stat. 2&3 Ann. c.4. 6 Ann. c.S& 

d Dalryraple on feodal property, 269. 7 Anq. c.20, 8 Geo. II. c. 6, 
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op ALIENATION by 
RECORD. 



MATTER OF 



A SSU RANGES by matter of record are such as do not 
entirely depend on the act or consent of the parties them- 
selves: but the sanction of a court of record is called in to 
substantiate, preserve, and be a perpetual testimony of the 
transfer of property from one man to another; or of it's estab- 
lishment, when already transferred. Of this nature are, 
1. Private acts of parliament 2. The king's grunts. 3. Fines. 
4. Common recoveries. 

I. Private acts of parliament are, especially of late years, 
become a very common mode of assurance. For it may 
sometimes happen, that by the ingenuity of some, and the 
blunders of other practitioners, an estate m most grievously 
entangled by a multitude of contingent remainders, resulting 
trusts, springing uses, executory devises, and the like artificial 
contrivances ; (a confusion unknown to the simple convey- 
ances of the common law ;) so that it is out of the power of 
either the courts of law or equity to relieve the owner. Or it 
may sometimes happen, that by the strictness or omissions of 
family-settlements, the tenant of the estate is abridged of some 
reasonable power, (as letting leases, making a jointure for a 
wife, or the like,) which power cannot be given him by the 
ordinary judges either in common law or equity. Or it may 
be necessary, in settling an estate, to secure it against the 
claims of infante or others persons under legal disabilities ; who 
are not bound by any judgments or decrees of the ordinary 
courts of justice. In these, or other cases of the like kind, 
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the transcendent power of parliament is called in, to cut the 
Gordian knot ; and by a particular law, enacted for this very 
purpose, to unfetter an estate ; to give it's tenant reasonable 
powers ; or to assure it to a purchasor, against the remote or 
latent claims of infants or disabled persons, by settling a pro- 
per equivalent in proportion to the interest so barred. This 
practice was carried to a great length in the year succeeding the 
restoration; by setting aside many conveyances alleged to 
have been made by constraint, or in order to screen the estates 
from being forfeited during the usurpation. And at last it 
proceeded so far, that, as the noble historian expresses it », 
every man had raised an equity in his own imagination, that 
he thought was entitled to prevail against any descent, testa* 
ment, or act of law, and to find relief in parliament : which 
occasioned the king at the close of the session to remark b , 
that the good old rules of law are the best security ; and to 
wish, that men might not have too much cause to fear, that 
the settlements which they make of their estates, shall be too 
easily unsettled when they are dead, by the power of parlia- 
ment. 

Acts of this kind are however at present carried on, in 
both houses, with great deliberation and caution ; particularly 
in the house of lords they are usually referred to two judges 
to examine and report on the facts alleged, and to settle all 
technical forms. Nothing also is done without the consent, 
expressly given, of all parties in being, and capable of consent, 
that have the remotest interest in the matter: unless such 
consent shall appear to be perversely and without any reason 
withheld. And, as was before hinted, an equivalent in money 
or other estate is usually settled upon infants, or persons not 
in esse, or not of capacity to act for themselves, who are to be 
concluded by this act. And a general saving is constantly 
added, at the close of the bill, of the right and interest of all 
persons whatsoever; except those whose consent is so given 
or purchased, and who are therein particularly named : though 
it hath been holden, that, even if such saving be omitted, the 
act shall bind none but the parties c . 

• Lank CUr. Contin. 162. c 8 Co. 1S8. Godb. 171. 

b Ibid. 163. 
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A law, thus made, though it hi mis all the parties to tile 
bill, is yet looked upon rather as a private conveyance, than 
as the solemn act of the legislature.. It is not therefore 
allowed to be a public, but a mere private statute; it ia m>c 
printed or published among the other laws of die session; it 
hath been relieved against, when obtained upon fraudulent 
suggestions 1 *; it hath been holden lo be void* if contra; 
law and reason J ; and no judge or jury is bound to take 
notice of it, unless the same be specially set forth and pleaded 
to them. It remains however enrolled among the public 
records of the nation, to be for ever preserved as a per- 
petual testimony of the conveyance or assurance so made or 
established. 

II. The khtgs grants are also matter of public record. For 
as St. Germyn says % the king's excellency is so high in the 
law, that no freehold may be given to the king, nor derived 
from him, but by matter of record. And to this end a variety 
of offices are erected, communicating in a regular subordin- 
ation one with another, through which all the king's grants 
must pass, and be transcribed, and enrolled ; that the same 
may be narrowly inspected by his officers, who will inform 
him if any thing contained therein is improper, or unlawful 
to be granted. These grants, whether of lands, honours, 
Iil>erties, franchises, or ought besides, are contained in char- 
ters, or letters patent <> that is, open letters, literae patentes : so 
called because they are not scaled up, but exposed to open 
view, with the great seal pendant at the bottom ; and are 
usually directed or addressed by the king to all his subjects at 
large. And therein they differ from certain other letters of 
the king, sealed also with his great seal, but directed to par- 
ticular persons, and for particular purposes : which therefore, 
not being proper for public inspection, are closed up and 
sealed on the outside, and are thereupon called writs dose, 
Ulnar rfaumir, and are recorded in the close- rolls, in the same 
manner as the others are in the pat cut -rolls. 

Grants or letters patent must fine pass by hill: which Is 
prepared by the attorney and solicitor general, in consequence 
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of a warrant from the crown ; and is then signed, that is, 
subscribed at the top, with the king's own sign manual, and 
sealed with his privy signet, which is always in the custody of 
the principal secretary of state ; and then sometimes it imme- 
diately passes under the great seal, in which case the patent 
is subscribed in these words, " per ipsum regent, by the king 
" himself**." Otherwise the course is to carry an extract of 
the bill to the keeper of the privy seal, who makes out a writ 
or warrant thereupon to the chancery ; so that the sign ma- 
nual is the warrant to the privy seal, and the privy seal is the 
warrant to the great seal : and in this last case the patent is 
subscribed, "per breve de privato sigilto, by writ of privy 
" seaK" But there are some grants which only pass through 
certain offices, as the admiralty or treasury, in consequence of 
a sigti manual, without the confirmation of either the signet, 
the great or the privy seal. 

The manner of granting by the king does not more differ 
from that by a subject, than the construction of his grants, 
when made. 1. A grant made by the king, at the suit of the 
grantee, shall be taken most beneficially for the king, and 
against the party : whereas the grant of a subject is construed 
most strongly against the grantor. Wherefore it is usual to 
insert in the king's grants, that they are made, not at the suit 
of the grantee, but " ex speciali gratia, certa scientia, et mero 
" motu regis " and then they have a more liberal construc- 
tion f . 2. A subject's grant shall be construed to include 
many things, besides what are expressed, if necessary for the 
operation of die grant Therefore, in a private grant of the 
profits of land for one year, free ingress, egress, and regress, 
to cut and carry away those profits, are also inclusively 
granted * : and if a feoffment of land was made by a lord to 
his villein, this operated as a manumission h ; for he was 
otherwise unable to hold it. But the king's grant shall not 
enure to any other intent, than that which is precisely ex- 
pressed in the grant As, if he grants land to an alien, it 
operates nothing; for such grant shall not also enure to C 348 ] 
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make him a denizen, that so be may be capable of taking by 
grant' 1 . 3. When it appears, from the face of the grant, that 
the king is mistaken, or deceived, either in matter of fact or 
matter of law, as in case of false suggestion, misinformation, 
or misrecital of former grants ; or if his own tide to the thing 
granted be different from what he supposes ; or if the grant 
be informal ; or if he grants an estate contrary to the rules of 
law : in any of these cases the grant is absolutely void k . For 
instance, if the king grants lands to one and his heirs male, 
this is merely void : for it shall not be an estate-tail, because 
there want words of procreation, to ascertain the body out of 
which the heirs shall issue : neither is it a fee-simple, as in 
common grant it would be; because it may reasonably be 
supposed, that the king meant to give no more than an estate- 
tail 1 : the grantee is therefore (if any thing) nothing more 
than tenant at will 1 ". And to prevent deceits of the king, 
with regard to the value of the estate granted, it is particularly 
provided by the statute 1 Hen. IV. c 6. that no grant of his 
shall be good, unless, in the grantee's petition for them, 
express mention be made of the real value of the lands. 

III. We are next to consider a very usual species of as- 
surance, which is also of record ; viz. a Jlne of lands and 
tenements. In which it will be necessary to explain, 1. The 
nature of a fine ; 2. It's several kinds ; and 3. It's force and 
effect 

1. A fine is sometimes said to be a feoffment of record : 
though it might with more accuracy be called an acknowledg- 
ment of a feoffment on record. By which is to be under- 1 
stood, that it has at least the same force and effect with a 
feoffment, in the conveying and assuring of lands : though it 
is one of those methods of transferring estates of freehold by 
the common law, in which livery of seisin is not necessary to 
[ 349 ] ^ actually given ; the supposition and acknowledgment 
thereof in a court of record, however fictitious, inducing an 
equal notoriety* But, more particularly, a fine may be 

1 Bro. Abr. tit. Patent, 62. Finch. ro Bro. Abr. tit. Estates, S3, tit. Pa- 
L. 101. tents, 104. Dyer, 270. Dav.45. 

* Frccm. 172. " Co. Litt. 50. 

1 Finch. 101, 102. 
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described to be an amicable composition or agreement of a 
suit, either actual or fictitious, by leave of the king or his 
justices : whereby the lands in question become, or are ac- 
knowledged to be, the right of one of the parties °. In it's 
original it was' founded on an actual suit, commenced at law 
for recovery of possession of land or other hereditaments ; 
and the possession thus gained by such composition was found 
to be so sure and effectual, that fictitious actions were, and 
continue to be, every day commenced, for the sake of obtain- 
ing the same security. 

A fine is so called because it puts an end, not only to the 
suit thus commenced, but also to all other suits and controver- 
sies concerning the same matter. Or, as it is expressed in 
an ancient record of parliament p , 1 8 Edw. I. " Nee in regno 
" Angliae provideatur, vel sit, aliqua securitas major vel solemp- 
" nior, per quam aliquis vel aliqua station certiorem habere 
" possit, vel ad statum suum verificandum aliquod solennius 
" testimonium producere, quam Jmem in curia domini regis 
" levatum : qui quidemjinis sic vocatur, eo quodjinis et consum- 
" matio omnium placitorum esse debet, et hac de causa provide- 
" batur." Fines indeed are of equal antiquity with the first 
rudiments of the law itself; are spoken of by Glanvil q and 
Bracton r in the reigns of Hen. II. and Hen. III. as things 
then well known and long established ; and instances have 
been produced of them even prior to the Norman evasion \ 
So that the statute 18 Edw. I. called modus levandi Jines, did 
not give them original, but only declared and regulated the 
manner in which they should be levied or carried on. And 
that is as follows : 

1. The party to whom the land is to be conveyed or 
assured, commences an action or suit at law against the other, 
generally an action of covenant*, by suing out a writ of £ 350 -j 
praecipe, called a writ of covenant T : the foundation of which 
is a supposed agreement or covenant, that the one shall con- 

Co. LtU. 120- , l A fine may alto be levied on a writ 
v 2 Roll. Abr. IS. of tnesne, of warrantia chariot, or de 

1 /. 8. c 1. consttetudinibut et tervitii*. (Finch. L. 
r 1.5. tr.6. c.28. §7* 278.) 
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vey the lands to the other : on the breach of which agree- 
ment the action is brought. On this writ there js due to the 
the king* by antient prerogative, a primer Jine, or a noble for 
every five murks of land sued for; thnt is, one tenth of tlu j 
annual value u . The suit being thus commenced, then follows, 

2. The licentia cmtcordattdi, or leave to agree the suit ■ 
For, as soon as the action is brought, the defendant, know- 
ing himself to be in the wrong, is supposed to make over- 
tures of peace and accommodation to the plaintiff. Who, 
accepting them, but having, upon suing out the writ, given 
pledges to prosecute his suit, which he endangers if he now 
deserts it without licence, therefore applies to the court 
lor leave to make the matter up, This leave is readily 
granted, but for it there Is also another fine due to tlie king 
by his prerogative, which is an ancient revenue of the crown, 
and is culled the ling's silver^ or sometimes the post Jf tic, with 
respect to the primer Jine before mentioned. And it is as 
much as the priwerjnic* and half as much more, or ten shil- 
lings for every five marks of land ; that is, three-U entietJis of 
the supposed annual value *. 

S. Next comes tlie concord, or agreement itself r, after 
leave obtained from the court: which is usually an acknow- 
ledgment from the deforciants (or those who keep the oilier 
out of possession) thut the lands in question are the right of 
the complainant. And from this acknowledgment, or re- 
cognition of right, the party levying the fine is called the 
cognizor, and he to whom it is levied the cognizee. This ac- 
knowledgment must be made either openly in the court of 
common pleas, or before the lord chief justice of that court ; 
or else before one of the judges of that court, or two or more 
commissioners in the country, empowered by a special autho- 
rity called a writ of dtiimm potrstatem t which judges and 
commissioners are bound by statute 18 Edw.I. st.*, to take 



■ 2 Inst. 511. 
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care that the cognizor s be of full age, sound memory, and 
out of prison. If there be any feme-covert among the cog* 
nizors, she is privately examined where she does it willingly 
and freely or by compulsion of her husband. 

By these acts all the essential parts of a fine are completed: 
and, if the cognizor dies the next moment after the fine is 
acknowledged, provided it be subsequent to the day on which 
the writ is made returnable*,(l) [still the fine shall be carried 
on in all it's remaining parts : of which the next is, 

4. The note of the fine * ; which is only an abstract of 
the writ of covenant, and the concord ; naming the parties, 
the parcels of land, and the agreement This must be en- 
rolled of record in the proper, office, by direction of the 
statute 5 Hen. IV. c.14. 

5. The fifth part is the foot of the fine, or conclusion of 
it: which includes the whole matter, reciting the parties, 
day, year, and place, and before whom it was acknowledged 
or levied b . Of this there are indentures made, or engrossed, 
at the chirographer's office, and delivered to the cognizor 
and the cognizee ; usually beginning thus, " haec est Jinalis 
" concordia, this is the final agreement," and then reciting 
the whole proceeding at length. And thus the fine is com- 
pletely levied at common law. 

Bv several statutes still more solemnities are superadded, 
in order to render the fine more universally public, and less 
liable to be levied by fraud or covin. And, first by 27 Edw. I. 
c, 1 ., the note of the fine shall be openly read in the court of [ 352 ] 
common pleas, at two several days in one week, and during 
such reading all pleas shall cease. By 5 Hen. IV. c.14. and 
23 Eliz. c.S., all the proceedings on fines, either at the time 
of acknowledgment, or previous or subsequent thereto, shall 

» Comb. 71. • Appendix, No. IV. $ 4. b Ibid. $ 5. 

(l) The death of the cognizor before the return day of the writ, would 
have the effect of abating the suit before the court had acquired any juris- 
diction in the matter, and of course before it could grans leave to make 
up the suit. 
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he enrolled of record io the court of riwirwi pleas. By 
1 Rk.UL e.7. confirmed and enforced by 4 Hen. VII- c54-, 
the fine, after engrossment, shall be openly read aad pro- 
claimed in eoort (daring which aD pleas shall cease) sixteen 
tune* ; nz. four times in the term in which it b made, and 
fear times in each of the three succeeding terms; which is 
reduced to once in each term by SI Ebz, c &, and these 
proclamations are indorsed on the back of the record '. It 
is also enacted by 2SHiz. c.3., that the cfairograpber of 
fines shall every term write out a table of the fines levied in 
each county in that term, and shall affix them in some open 
part of the court of common pleas all the next term : and 
shall also deliver the contents of such table to the sheriff of 
every county, who shall at the next assises fix the same in 
some open place in the court, for the more public notoriety 
of the fine. 

2. Fines, thus levied, are of four kinds. 1. What in our 
law French is called a fine " sur cognizance de droit, come ceo 
" que il ad de son done " or, a fine upon acknowledgment of 
the right of the cognizee, as that which he hath of the gift 
of the cognizor d . This is the best and surest kind of fine ; 
for thereby the deforciant, in order to keep his covenant with 
the plaintiff, of conveying to him the lands in question, and 
at the same time to avoid the formality of an actual feoffment 
and livery, acknowledges in court a former feoffment, or gift 
in possession, to have been made by him to the plaintiff. 
This fine is therefore said to be a feoffment of record ; the 
livery thus acknowledged in court, being equivalent to an 
actual livery ; so that this assurance is rather a confession 
of a former conveyance, than a conveyance now originally 
made ; for the deforciant or cognizor acknowledges, cognoscit, 
[ B58 ] tne r 'K nt to Dc m the plaintiff, or cognizee, as that which he 
hath de. son done, of the proper gift of himself, the cognizor. 
2. A fine " sur cognizance de droit tantwn," or upon acknow- 
ledgment of the right merely ; not with the circumstance of 
a preceding gift from the cognizor. This is commonly used 
to paw a reversionary interest, which is in the cognizor. For 

• Appendix, No. IV. $0. 
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of such reversions there can be no feoffment, or donation 
with livery, supposed ; as the possession during the- parti- 
cular estate belongs to a third person c . It is. worded in this 
manner : " that the cognizor acknowledges the right to be in 
" the cognizee ; and grants for himself and his heirs, that the 
u reversion, after the particular estate determines, shall go to 
the cognizee f ." 3. A fine " sitr concessit" is where the cog- 
nizor, in order to make an end of disputes, though he acknow- 
ledges no precedent right, yet grants • to the cognizee an 
estate de novo usually for life or years, by way of supposed* ■ 
composition. And this may be done reserving a rent, or the 
like ; for it operates as a new grant g . 4. A fine, sur done, 
grant, et render" is a double fine, comprehending the fine 
sur cognizance de droit come ceo, fyc, and the fine sur concessit : 
and may be used to create particular limitations of estate : 
whereas the fine sur cognizance de droit come ceo, Sec. conveys 
nothing but an absolute estate, either of inheritance or at least 
of freehold ''. In this last species of fine, the cognizee, after 
the right is acknowledged to be in. him, grants back again r or 
renders to the cognizor, or perhaps to a stranger, some other 
estate in the premises. But, in general, the first species of 
fine, sur cognizance de droit come ceo, Src. is the most used, as 
it conveys a clean and absolute freehold, and gives the cog- 
nizee a seisin in law, without any actual livery ; and is there- 
fore called a fine executed, whereas the others are but exe- 
cutory. 

3. We are next to consider the force and effect of a fine. 
These principally depend, at this day, on the common law, 
and the two statutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. 
c.36. The an tient common law, with respect to this point, 
is very forcibly declared by the statute 18 Edw. I. in these [ 354 ] 
words ; " And the reason, why such solemnity is required 
" in the passing of a fine, is this ; because the fine is so high 
" a bar, and of so great force, and of a nature so powerful 
" in itself, that it precludes not only those which are parties 
" and privies to the fine, and their heirs, but all other per- . 
" sons in the world, who are of full age, out of prison, of 
" sound memory, and within the four seas, the day of the 

« Moor. 629. • Wttt. p. 2. $ 66. 
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" fine levied ; unless they put in their claim on the foot h of 
** the fine within a year and a day." But this doctrine, of 
barring the right by non-claimy was abolished for a time by a 
statute made in 34? Edw.IIL c.lG. which admitted persons to 
claim, and falsify a fine, at any indefinite distance ' j whereby, 
as sir Edward Coke observes k , great contention arose, and 
few men were sure of their possessions, till the parliament held 
4 Hen. VII. reformed that mischief, and excellently moderated 
between the latitude given by the statute and the rigour of 
the common law. For the statute, then made ' restored the 
doctrine of non-claim ; but extended the time of claim. So 
that now, by that statute, the right of all strangers whatso- 
ever is bound, unless they make claim, by way of action or 
lawful entry, not within one year and a day, as by the com- 
mon law, but within Jixv years after proclamation made : ex- 
cept feme-coverts, infants, prisoners, persons beyond the seas, 
and such as are not of whole mind ; who have five years 
allowed to them and their heirs, after the death of their hus- 
bands, their attaining full age, recovering their liberty, re- 
turning into England, or being restored to their right mind. 

It seems to have been the intention of that politic prince, 
king Henry VII., to have covertly by this statute extern In 1 
fines to have been a bar of estates- tail, in order to mi fetter 
[ %55 1 the more easily the estates of his powerful nobility, and lay 
them more open to alienations ; being well aware that power 
will always accompany property. But doubts having arisen 
whether they could, by mere implication, be adjudged a suf- 
ficient bar {which they were expressly declared not to be by 
the statute de donis), the statute 32 Hen. VIII. c. 36. was 
thereupon made; which removes all difficulties, by dec-hiring 
that a fine levied by any person of full age, to whom or to 
whose ancestors lands have been entailed, shall be a perpetual 
bar to them and their heirs claiming by force of such entail : 
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unless the fine be levied by a woman after the death of her 
husband, of lands which were, by the gift of him or his an- 
cestors, assigned to her in tail for her jointure m ; or unless it 
be of lands entailed by act of parliament or letters patent, 
and whereof the reversion belongs to the crown. 

From this view of the common law, regulated by these 
statutes, it appears, that a fine is a solemn conveyance on 
record from the cognizor to the cognizee, and that the per- 
sons bound by a fine are parties, privies, and strangers. 

The paHies are either the cognizors, or cognizees, and 
these are immediately concluded by the fine, and barred of 
any latent right they might have, even though under the legal 
impediment of coverture. And indeed, as this is almost the 
only act that a feme-covert, or married woman, is permitted 
by law to do (and that because she is privately examined as 
to her voluntary consent, which removes the general suspicion 
of compulsion by her husband), it is therefore the usual and 
almost the only safe method, whereby she can join in the sale, 
settlement, or incumbrance of any estate. 

Privies to a fine are such as are any way related to the 
parties who levy the fine, and claim under them by any right 
of blood or other right of representation. Such as are the 
heirs general of the cognizor, the issue in tail since the statute 
of Henry the eighth, the vendee, the devisee, and all others 
who must make title by the persons who levied the fine. 
For the act of the ancestor shall bind the heir, and the act of 
the principal his substitute, or such as claim under any con- £ 555 3 
veyance made by him subsequent to the fine so levied D . 

Strangers to a fine are all other persons in the world, 
except only parties or privies. And these are also bound by 
a fine, unless, within five years after proclamations made, 
they interpose their claim : provided they are under no legal 
impediments, and have then a present interest in the estate. 
The impediments, as hath before been said, are coverture, 
infancy, imprisonment, insanity, and absence beyond sea; and 

m See statute 1 1 Hen. VII. c. 80. ■ S Rep. 87. 
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persons, who are thus incapacitated to prosecute their rights, 
have five years allowed them to put in their claims after such 
impediments are removed. Persons also that have not a 
present, but a future interest only,, as those in remainder or 
reversion, have five years allowed them to claim in, from 
the time that such right accrues °. (2) And if within that time 
tliey neglect to claim, or (by the statute 4 Ann. a 16.) if they 
do not bring an action to try the right within one year after 
making such claim, and prosecute the same with effect, all 
persons whatsoever are barred of whatever right they may 
have, by force of the statute of non-claim. 

But, in order to make a fine of any avail at all it is ne- 
cessary that the parties should have some interest or estate in 
the lands to be affected by it, Else it were possible that two 
strangers, by a mere confederacy, might without any risque 
defraud the owners by levying fines of their lands ; for if the 
attempt be discovered, they can be no sufferers, but must 
only remain in statu quo f whereas if a tenant for life levies 
a fine, it is an absolute forfeiture of his estate to the remain- 
der-man or reversioner p if claimed in proper time. It is 
not therefore to l>c supposed that such tenants will frequently 
run so great a hazard ; but if they do, and the claim is not 
duly made within five years after their respective terms ex- 
pire \ the estate is for ever barred by it. Yet where a 
>l laager, whose presumption cannot be thus punished, offi- 
ciously interferes in an estate which in no wise belongs to him, 
[ 357 ] his fine is of no effect ; and may at any time Lie set aside 
(unless by such as are parties or privies thereunto r ) by plead- 
ing that " jwrtes Jtttis nihil foidi/i-Miit," And, even if a te- 
nant lor years, who hath onlv a chattel interest, and no free- 
hold in the Unit!, levies a line, it operates nothing, but is 
liable to be defeated by the same plea ■ Wherefore when 

* Co. Lttt t Hob. 334. 
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lessee for years is disposed to levy a fine, it is usual for him 
to make a feoffment first, to displace the estate of the rever- 
sioner ', and create a new freehold by disseisin. And thus 
much for the conveyance or assurance by fine ; which not 
only, like other conveyances, binds the grantor himself, and 
his heirs ; but also all mankind, whether concerned in the 
transfer or no, if they fail to put in their claims within tfce 
time allotted by law. (3). 

* Hardr. 402. 2 Lev. 52. 



(5) It will be obvious to the student, that the effect of a fine upon the 
rights of strangers, is one great cause of its frequent use ; because dormant 
titles, which would subsist with a right of entry for twenty year*, and a - 
right of action for many more, are thereby extinguished in ordinary cases 
in five years. This results from the nature of a fine, which being the agree- 
ment of a suit respecting lands or tenements made solemnly by permission 
of the court, was held to be as immediately and extensively binding, ai 
a judgment in a writ of right would have been, and therefore binding all 
the world, after e year and a day, at common law. 

Another effect of fines, I mean their operation on the issue of tenant in 
tail, is attributable merely to statutory provisions. Mr. Hargrave in his 
note on Co. Lit. 121. a. h. 171. discusses at some length the question 
whether the statute which gave them this effect was the 4 H. 7. c. 24. or 
the 32 H.8. It is of little importance, except as marking historically the 
policy pursued by different princes, in facilitating the alienation of lands. 
In this point of view, Mr. Hargrove's remark is worthy of attention, that 
entails received their death-wound from the establishment of common 
recoveries by the opinion pronounced in Taltarum'g case so early as the 
12th of Edward 4. By a common recovery, any^tenant in tail in possession 
before the statute of H.7. might have barred the entail in the most perfect 
and absolute manner ; whereas after that statute, and to this day, a fine 
does it only partially; and with respect to the issue in tail, certainly 
any common reader of the statute would not detect the supposed policy of 
Hen. VII.; indeed Mr.D. Barrington asserts, that instead of destroying, 
it saved estates in tail. Observ. 448. 4th edit. It will naturally be asked 
by the student, if the operation of a fine, whether by the one or the 
other statute, in barring entails is so limited, and that. of a common re- 
covery so complete, why it is ever resorted to for that purpose ? The 
answer is, that under some circumstances its limited operation is all 
that is necessary ; as where a tenant in tail in possession has the immediate 
reversion or remainder in fee; in which case no one can make title to the 
estate, except as his priory or heir, who would be barred immediately by a 
fine. Under other circumstances the party cannot suffer a common re- 
covery, as where the tenant in tail is only a remainder man, and he who 
has the freehold in possession will not join him in the necessary convey- 
ances ; in such a case all that can be done is to bar those claiming under 
the remainder man by his fine. 

Another 



was formerly observed \ that common recoveries were in- 
vented by the ecclesiastics to elude the statutes of mortmain : 
and afterwards encouraged by the finesse of the courts of law 
in 12 Edw.iV. in order to put an end to all fettered inherit- 
ances ^ n d bar not only estates-tail^ but also all remainders 
and reversions expectant thereon, I am now therefore only 
to consider* first, the nature of a common recovery ; and, 
secondly, lujbrc^ mad -effect* 

I, Axd, first, the nature of it; or what a common recovery 
is, A common recovery is so far like a fine, that it is a suit 
or action, either actual or fictitious ; and in it the lands are 
recovered against the tenant of the freehold ; which recovery, 
being a supposed adjudication of the right, binds all persons* 
and vests a free and absolute fee-simple in the recoveror. A 
recovery therefore being in the nature of an action at law, 
not immediately compromised like a fine, but carried on 
through every regular stage of proceeding, 1 am greatly ap- 
prehensive that it's form and method will not be easily under- 
stood by the student who is not^yet acquainted with the 
[ S58 ] course of judicial proceedings •, which cannot be thoroughly 
explained, till treated of at large in the third book of these 
commentaries. However I shall endeavour to state it's nature 



Another effect of fines, the passing the estates of married women, h com- 
monly (at by the author, p., 155.) attributed to their private examination 
by the judge. Mr. Hurgrave observes that if this were the cause, it night 
he presumed that the law would have added the same form to ordinary 
conveyances, and mode them effectual for the same purpose. He there* 
fore ascribes this their effect to their nature and original, as being ike 
agreement of a real suit. Though the Law would not suffer a married 
woman to aliene her land, yet it would not prevent a stranger from pro-* 
securing any claim, which he sui-^ht have to the estate of n woman, because? 
she was married. From allowing her to be sued with her husband for her 
Inn J, it ww an ea*y step to allow them to compromise the suit ; and then 
to make it. certain that such compromise was the free choice of the wife, 
she wu examined apart from him by the court. This reasoning is both 
ingenious and »ati*f«ctory, and I cannot but recommend the whole note to 
the student's attention, 
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and progress, as clearly and concisely as 1 can ; avoiding, as 
far as possible, all technical terms and phrases not ludicrLo 
interpreted. 

Let us, in the first place, suppose David Edwards* to be 
tenant of the freehold, and desirous to suffer a common 
recovery, in order to bar all entails, remainders, and rever- 
sions, and to convey the same in fee-simple to Francis Gold- 
ing. To effect this, Golding is to bring an action against 
him for the lands ; and he accordingly sues out a writ, called 
a praecipe quod reddaU because those were it's initial or 
most operative words, when the law proceedings were in 
Latin. * In this writ the demandant Golding alleges that the 
defendant Edwards (here called the tenant) has no legal tide 
to the land ; but that he came into possession of it after one 
Hugh Hunt had turned the demandant out of it x . The sub- 
sequent proceedings are made up into a record or recovery 
roll *, in which the writ and complaint of the demandant are 
jfirst recited : whereupon the tenant appears, and calls upon 
one Jacob Morland, who is supposed, at the origin ar pur- 
chase, to have warranted the title to the tenant ; and there- 
upon he prays, that the said Jacob Morland may be called 
in to defend the title which be so warranted. This is called 
the voucher^ vocatio, or calling of Jacob Morland to warranty ; 
and Morland is called the vouchee. Upon this, Jacob Mor- 
land, die vouchee appears, is impleaded, and defends the 
title. Whereupon Golding the demandant desires leave of 
the court to unpartf or confer with the vouchee in private ; 
which is (as usual} allowed him. And soon afterwards the 
demandant, Golding, returns to court, but Morland the 
vouchee disappears, or makes default. Whereupon judg- 
ment is given for the demandant, Golding, now called the 
recoveror, to recover the lands in question against the tenant, 
Edwards, who is now the recoveree : and Edwards has judg- [ $59 } 
nient to recover of Jacob Morland lands of equal value, in 
recompense for the lands so warranted by him, and now lost 
by his default ; which is agreeable to the doctrine of war* 
ranty mentioned in the preceding chapter, ■ This is called 
the recompense or recovery in value. But Jacob Morland 

* S« Apptndix, No. V. ' § I. * S 2. * png.301. 
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hsrring no lands of his own, being usually the eryer of the 
court (who from being frequently thus Tou ch ed, is called the 
common vouchee), it is plain that Edwards has only a nominal 
recompense for the land so recovered against him by Gokting; 
which lands are now absolute] y vested in the said recoveror 
by judgment of law, and seisin thereof is delivered by die 
sheriff of the county. So that this collusive recovery operates 
merely in the nature of a conveyance in fee-simple, from 
Edwards the tenant in taO, to Goiding the purchasor. (4) 

The recovery, here described, is with a single voucher 
only; but sometimes it is with double, treble, or farther 
voucher, as the exigency of the case may require. And in- 
deed it is now usual always to have a recovery with double 
voucher at the least; by first conveying an estate of freehold 
to any indifferent person, against whom the praecipe is 
brought ; and then he vouches the tenant in tail, who vouches 
over the common vouchee *. For, if a recovery be had im- 
mediately against tenant in tail, it ban only such estate in 
the premises of which he is then actually seised : whereas if 
the recovery be had against another person, and the tenant 
in tail be vouched, it bars every latent right and interest 
which he may have in the land recovered b . (5) If Edwards 

* See Appendix, pag.xviii. b Bro. Jbr. tit. Tatie, 23. Pkmd. 

Manxel'f Cue [8]. 



(4) Sec vol. iii. p. 193. 

(5) The reason upon which this distinction proceeds is very subtle; 
the estate which a person loses by a judgment, is that of which he h pos- 
sessed at the time it passes, and the same which he, whom he voaefces to 
warranty, is supposed to have granted him ; the recovery over m value, 
from the vouchee also applies itself to this estate; it is intelligible therefore 
why the issue in tail of a person, who has only an estate for Hfe in pos- 
session with remainder in tail, and is not tenant in tail in possession, should 
not be barred by a recover}' against him ; because the judgment does not 
affect that estate under which they claim, nor does the recovery in value 
go to them. But when a person instead of being the tenant himself, 
comes in to warrant the tenant's estate, he is a supposed grantor, defending 
his grant by virtue of all the interests which he ever had, though those 
Interests have been divested out of him, or are discontinued ; every pos- 
sible claimant through him is therefore affected by his warranty, and the 
supposed recovery over from the common vouchee will equally apply itself 
to a claimant in any way through him ; because that estate in virtue of 

which 
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therefore be tenant of the freehold in possession, and John 
Barker be tenant in tail in remainder, here Edwards doth 
first vouch Barker, and then Barker vouches Jacob Morland 
the common vouchee, who is always the last person vouched, 
and always makes default : whereby the demandant Golding 
recovers die land against the tenant Edwards, and Edwards 
recovers a recompense of equal value against Barker the first 
vouchee ; who recovers the like against Morland the common 
vouchee, against whom such ideal recovery in value is always [ 360 ] 
ultimately awarded. 

This supposed recompense in value is the reason why 
the issue in tail is held to be barred by a common recovery. 
For if the recoveree should obtain a recompense in lands 
from the common vouchee (which there is a possibility in 
contemplation of law, though a very improbable one, of his 
doing), these lands would supply the place of those so re* 
covered from him by collusion, and would descend to the 
issue in tail c . This reason will also hold with equal force, 
as to most remainder-men and reversioners; to whom the 
possibility will remain and revert, as a full recompense far 
the reality, which they were otherwise entitled to : but it will 
not always hold : and therefore, as Pigot says d , the judges 
have been even astuti, in inventing other reasons to maintain 
the authority of recoveries. And, in particular, it hath been 
said, that though the estate tail is gone from the recoveree, 
yet it is not destroyed but only transferred t and still subsists, 
and will ever continue to subsist (by construction of law) in 
the recoveror, his heirs and assigns : and, as the estate tail so 
continues to subsist for ever, the remainders or reversions ex- 
pectant on the determination of such estate-tail can never 
take place. 

To such awkward shifts, such subtile refinements, and 
such strange reasoning, were our ancestors obliged to have 
recourse, in order to get the better of that stubborn statute 

c Dr. & St b. 1. dial. 96. * Of com. recov. 13, 14. 

which he claims, will be supposed to be the estate granted by the common 
vouchee, and for the loss of which he pays in value. See Pigot, 109. 114. 
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de donis. The design for which these contrivances were set 
on foot, was certainly laudable; the unriveting the fetters of 
estates-tail, which were attended with a legion of mischiefs to 
the commonwealth ; but, while we applaud the end we 
cannot admire tlie means* Our modern courts of justice 
have indeed adopted a more manly way of treating the subject; 
by considering common recoveries in no other light than as 
the formal mode of conveyance, by which tenant in tail 
enabled to aliene his lands. Hut, since the ill consequences 
of fettered inheritances are now generally seen and allowed, 
[ 361 ] and of course the utility and expedience of setting them at 
liberty are apparent; it hath often been wished that the pro- 
cess of tin's conveyance was shortened, and rendered less sub- 
ject to niceties, by either totally repealing the statute de donis ■ 
which, perhaps, by reviving the old doctrine of conditional 
fees, might give birth to many Litigations : or by vesting in 
every tenant in tail of full age [in possession] the same abso- 
lute tee-simple at once, which now he may obtain whenever 
he pleases, by the collusive fiction of a common recovery ; 
though this might possibly bear hard upon those in remain- 
der or reversion by abridging the- chances they wotdd other- 
wise frequently have, as no recovery can be suffered in the 
intervals between term and term, which sometimes continue 
lbr near five months together : or lastly, by empowering the 
tenant in tail to bar the estate-tail by a solemn deed, to be 
made in term time, and enrolled in some court of record ; 
which is liable to neither of the other objections, and is wor- 
. ranted not only by the usage of our American colonies, urn 
the decisions of our own courts of justice, which allow 
tenant in tail (without fine or recover)') to appoint his estate 
to any charitable use e , but also by the precedent of the sta- 
tute r 21 Jac.I. c.19., which, in case of the bankrupt tenant in 
tail , empowers his commissioners to sell the estate at any 
time, by deed Indented and enrolled. And i(j in so national 
a concern, the emoluments of the officers concerned in pass- 
ing recoveries, are thought to be worthy attention, those 
might be provided for in the fees to be paid upon each en- 
rolment. 



id 
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2. The farce and effect of common recoveries may appear, 
from what has been said, to be an absolute bar not only of 
all estates-tail, but of remainders and reversions expectant 
on the determination of such estates. So that a tenant in 
tail may, by this method of assurance, convey the lands held 
in tail to the recoveror, his heirs and assigns, absolutely free 
and discharged of all conditions and limitations in tail, and 
of all remainders and reversions. But by statute 34 & 35 
Hen. VIII. c. 20., no recovery had against tenant in tail, of 
the king's gift, whereof the remainder or reversion is in the 
king, shall bar such estate-tail, or the remainder or reversion [ 362 ] 
of the crown. (6) And by the statute 11 Hen. VII. c.20. no 
woman, after her husband's death, shall suffer a recovery of 
lands settled on her by her husband, or settled on her hus- 
band and her by any of bis ancestors. And by statute 1 * 
Eliz. c.8. no tenant for life, of any sort, can suffer a recovery, 
so as to bind them in remainder or reversion. For which 
reason, if there be tenant for life, with remainder in tail, and 
other remainders over, and the tenant for life is desirous to 
suffer a valid recovery; either he or the tenant to the praecipe 
by him made, must vouch the remainder-man in tail, other- 
wise the recovery is void : but if he does vouch such re- 
mainder-man, and he appears and vouches the common 
vouchee, it is then good ; for if a man be vouched and ap- 
pears, and suffers the recovery to be had against the tenant 
to the praecipe> it is as effectual to bar the estate tail as if he 
himself were the recoveree f . 

In all recoveries, it is necessary that the recoveree, or te- 
nant to the praecipe) as he is usually called, be actually 
seised of the freehold, else the recovery is void '. For all 
actions, to recover the seisin of lands, must . be brought 
against the actual tenant of the freehold, else the suit will 

f Srik. 571. • Kg*, 28. 



(*) See this statute fully commented upon in Co.Utt.372. and see the 
case of Perkm* v. SewtU, l BLR. CM. in which an entail created by 
Hen. 4. was held not to be within the protection of the statute, became 
the estate appeared not to hare been granted in reward of service*, which 
from reference to the. preamble of the statute and it» connection with the 
enacting part, the ejuct thought necessary. 
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them- 



lose its effect ; since the freehold cannot be recovered of 
who has it not. And though these recoveries are in 
selves fabulous and fictitious, yet it is necessary that there be 
adores fabtdae t properly qualified. But the nicety thought 
by some modem practitioners to be requisite in conveying the 
legal freehold, in order to make a good tenant to the praecipe* 






: 



c 



he 



is removed by the provisions of the statute 14-Geo.IL c.2 
which enacts, with a retrospect and conformity to tho antit-nt 
rule of law \ that though the legal freehold be vested 
lessees, yet those who are entitled to the next freehold estal 
in remainder or reversion may make a good tenant to the 
praecipe ; — ' that, though the deed or fine which creates 
such tenant be subsequent to the judgment of recovery, yet, 
if it be in die same term, the recovery shall be valid in law ; 
, — and that, though the recovery itself do not appear to l>e 
entered, or be not regularly entered, on record, yet the deed 
3C3 ] to make a tenant to the prae cipe f and declare the uses of the 
recovery, shall after a possession of twenty years be sufficient 
evidence, on behalf of a purchasor for valuable consideration. 
diat such recovery was duly suffered. And this may sum 
to give the student a general idea of common recoveries, the 
last species of assurances by matter of record, (7) 

Before I conclude this head, I must add a word concern- 
ing deeds to Uad t or to declare, the uses of lines, and of re- 
coveries. For if they be levied or suffered without any good 
consideration, and without any uses declared, they, like other 
conveyances, enure only to the use of him who levies or 
suffers them '. And if a consideration appears, yet as tl 
most usual fine, " stir cognisance de droit come ceo $c. 
conveys an absolute estate, without any limitations, to the 

h JPigot, 41, £c. I Butr. 115. ' Dyer, 18. 



(?) Even without a good tenant to the praecipe, a recovery would 1 
valid as against the parties, because they would be bound by the estoppel. 
Of course, therefore, a recovery so suffered by the owner of the fee would 
be valid, because there could be no claimant but through him, and of 
ca\ir«G none but persona bound by the estoppel. But this would not hold 
as against the issue of tenant in tuil, because they claim not through 
him, but por'Jitrmamdom, nnd are therefore not bound by hi* estoppel. 
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cognize* ; and as common recoveries do the same to the 
rocoveror ; these assurances could not be made to answer 
the purpose of family settlements (wherein a variety of 
uses tmd designations is very often expedient,) unless their 
force and effect were subjected to the direction of other 
more complicated deeds, wherein particular uses can be 
more particularly expressed. The fine or recovery itself 
like a power once gained in mechanics, may be applied 
and directed to give efficacy to an infinite variety of move* 
mentt in the vast and intricate machine of a voluminous 
family settlement. And if these deeds are made previous to 
the fine or recovery, they are called deeds to lead the uses ; 
if subsequent, deeds to declare them. As if A tenant in tail, 
with reversion to himself in fee, would setde his estate on B 
for life, remainder to C in tail, remainder to D in fee ; that is 
what by law he has no power of doing effectually, while his 
own estate tail is in being. He therefore usually, after 
making the settlement proposed, covenants to levy a fine (or 
if diere be any intermediate remainders to suffer a recovery) 
to E, and directs that the same shall enure to the uses in 
such settlement mentioned, This is now a deed to lead the 
uses of the fine or recovery ; and the fine when levied, or 
recovery when suffered, shall enure to the uses so specified, 
and no other. For though E, the cognizee or recoveror, 
hath a fee-simple vested in himself by the fine or recovery ; [ 
yet, by the operation of this deed, he becomes a mere instru- 
ment or conduit-pipe, seised only to the me of B, C, and D, 
in successive order: which use is executed immediately, by 
force of the statute of uses k . Or, if a fine or recovery be 
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k Tliis doctrine may perhaps be more 
clearly illustrated by example. In the 
deed or marriage settlement in the Ap- 
pendix, N 3 II, | 2, we may suppose the 
lands to have been originally settled on 
Abraham and Cecilia Barker for life, re- 
mainder to John Barker in tail, with 
divers other remainders over, reversion 
to Cecilia Barker in fee ; and now- in- 
tended to be settled to the several uses 
therein expressed, ate. to Abraham and 
Cecilia Barker till the marriage of John 
Barker with Kalherine Edwards t and 
then to John Barker for life ; remainder 



to trustees to preserve the contingent 
remainders ; remainder to his wife Ka- 
tlu-rine for life, for her jointure; re- 
mainder to other trustees, for a term 
of live hundred years ; remainder to 
the firs* and othsr sons of the mar- 
riage in tail ; remainder to the daugh- 
ters in tail ; remainder to John Barker 
in tail ; remainder to Cecilia Barker in 
fee. Now it is necessary, in order to 
bar the estate- tail of Jehn Barker, and 
the remainders expectant tliereon, that 
a recovery be suffered of the premises ; 
and it is thought proper (for though 
D 2 
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had without any previous settlement, and a deed be afterwards 
made between the parties, declaring the uses to which the 
same shall be applied, this will be equally good, as if it had 
been expressly levied or suffered in consequence of a deed 
directing it's operation to those particular uses. For by sta- 
tute 4 & 5 Ann. c,I6. indentures to declare the uses of fines 
and recoveries, made after the fines and recoveries had and 
suffered, shall be good and effectual in law, and the fine and 
recovery shall enure to such uses, and be esteemed to be 
only in trust, notwithstanding any doubts that had arisen on 
the statute of frauds 29 Car. II. c.3. to the contrary. {8} 




usual it is by no means necessary : see 
Forrester, lo7,) thai in order to make 
a good tenant of the freehold or lo- 
rn ant to the praecipe t during the cover- 
ture, a line should to levied by Abra- 
luutif Cecilia, and John Barker; and 
that the recovery itself be su (fared 
against this tenant to the praecifte, who 
shall vouch John Barker, and thereby 
bar his estate-tail, and become tenant 



to the fee-simple by virtue of such re- 
covery; die uses of which estate so 
acquired are to to those express*! in 
this deed. Accordingly the parties co- 
venant to do these sercral acts (see 
pag.viii.) ; and in consequence thereof 
the fine and recovery are bad and suf* 
fered (N°IV. and N°V.) of whie*i 
this conveyance is a deed to lead the 
uses. 






(B) In a note by Mr.Sugden on Gilbert's Uses and Trusts, p. ill. 3d 

edit., the learned editor mistakes this passage as stating that the statute of 
frauds had enacted that all trusts should be declared in writing at, and not 
after the levying or suffering the fine or recover)', which created them. 
But the author only infers what the statute of Aune stales, that doubts 
had arisen on the construction of the statute of fraud*. Mr.Sugden ob- 
serves, that by the 4 & 5 Ann. c. 16. trusts can only be declared after su£> 
Fering the fine or recovery by deed ; the author uses the term indenture*, 
which is not in the statute, nor are they absolutely necessary. 

The remark upon common recoveries, which Mr. Christian has cited 
from Willes C. J. in the case of Martin v. Strachcm and another t I Wilson, 
73. is very just. 
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CHAPTER THE TWENTY-SECOND. 



of ALIENATION by SPECIAL 
CUSTOM. 



^\^E are next to consider assurances by special custom, 
obtaining only in particular places, and relative only to 
a particular species of real property. This therefore is a 
very narrow title; being confined to copyhold lands, and 
such customary estates as are holden in antient demesne, or 
in manors of a similar nature ; which, being of a very peculiar 
kind, and originally no more than tenancies in pure or pri- 
vileged villenage, were never alienable by deed ; for, as that 
might tend to defeat the lord of his signiory, it is therefore a 
forfeiture of a copyhold*. Nor are they transferable by 
matter of record, even in the king's courts, but only in the 
court baron of the lord. The method of doing this is gene- 
rally by surrender; though in some manors, by special cus- 
tom, recoveries may be suffered of copyholds b : but these 
differing in nothing material from recoveries of free land, 
save only that they are not suffered in the king's courts, but 
in the court baron of the manor, I shall confine myself to 
conveyance by surrender, and their consequences. 

Surrender, sursuniredditio, is the yielding up of the estate 
by the tenant into the hands of the lord, for such purposes 
as in the surrender are expressed. As, it may be, to the use 
and behoof -of A and bis heirs; to the use of his own will; 
and the like. The process, in most manors, is, that the 
tenant comes to the steward, either in court, (or if the custom [ 366 ] 

* Liu. § 74. * Moor. «S7. 
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permits, out of court,) (1) or else to two customary tenants 
of the same manor, provided there be also a custom to war- 
rant it j and there, by delivering up a rod, a glove, or other 
symbol, as the custom directs, resigns into the hands of the 
lord, by the hands and acceptance of his said steward, or of 
the said two tenants, all his interest and title to the estate ; 
in trust to be again granted out by the lord, to such persons 
and for such uses as are named in the surrender, and the 
custom of the manor will warrant If the surrender be made 
out of court, then at the next or some subsequent court, the 
jury or homage must present and find it upon their oaths ; 
which presentment is an information to the lord or his 
steward of what has been transacted out of court. Immedi- 
ately upon such surrender, in court, or upon presentment of 
a surrender made out of court, the lord by bis steward grants 
the same land again to cesttty qite use (who is sometimes, 
though rather improperly called the surrenderee), to hold by 
the anttent rents and customary services; and thereupon 
admits him tenant to the copyhold, according to die form 
and effect of the surrender, which must be exactly pursued. 
And this is done by delivering up to the new tenant the rod, 
or glove, or the like, in the name, and as the symbol, of cor- 
poral seisin of the lands and tenements. Upon which ad- 
mission he pays a fine to the lord according to the custom of 
the manor, and takes the oath of fealty. 

In this brief abstract of the manner of transferring copyhold 
estates we may plainly trace the visible loots teps of the fcodal 
institutions. The fief, being of a base nature and tenure, is 
unalienable without the knowledge and consent of the lord. 
For this purpose it is resigned up, or surrendered into his. 
hands. Custom, and the indulgence of the law, which fa- 
vours liberty, has now given the tenant a right to name his 
successor; but formerly it was far otherwise. And I am apt 
to suspect that this right is of much the same antiquity with 
the introduction of uses with respect to freehold lands; for 
the alienee of a copyhold bad merely jus fiduciarium y for 



O) Even without n special custom, tin.- lord or his steward may take 
fcurrendm out of court, or even out of the miuior. Dudjk-ld v, Andrew, 
l Silt, 184. TuMtf v. Haw&itu, t Lord Raym, 75. 
20 
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which there was no remedy at law, but only by sub-pom a in 
chancery c . When therefore the lord had accepted a sur- 
render of his tenant's interest, upon confidence to re-grant 
the estate to another person, either then expressly named or 
to be afterwards named in the tenant's will, the chancery en- 
forced this trust as a matter of conscience ; which jurisdiction, 
though seemingly new in the time of Edward IV. d , was gene- 
rally acquiesced in, as it opened the way for tfee alienation of 
copyholds, as well as of freehold estates, and as it rendered 
the use of them both equally devisable by testament Yet, 
even to this day, the new tenant cannot be admitted but by 
composition with the lord, and paying him a fine by way of 
acknowledgment for the licence of alienation. Add to this 
the plain feodal investiture, by delivering the symbol of seisin 
in presence of the other tenants in open court; " quando 
" hasta vel aliud corporeum quidlibet porrigitw a domino se 
" investituram facere dicente : quae saltern coram duobus va- 
" sallis solemniterjieri debet e .•" and, to crown the whole, the 
oath of fealty is annexed, the very bond of feodal subjection. 
From all which, we may fairly conclude, that had there been 
no other evidence of the fact in the rest of our tenures and 
estates, the very existence of copyholds, and the manner in 
which they are transferred, would incontestibly prove the 
very universal reception which this northern system of pro- 
perty for a long time obtained in this island ; and which com- 
municated itself, or at least its similitude, even to our very 
villeins and bondmen. 

. This method of conveyance is so essential to the nature of 
a copyhold estate, that it cannot properly be transferred by 
any other assurance. No feoffment or grant has any opera- 
tion thereupon. If I would exchange a copyhold estate with 
another, I cannot do it by an ordinary deed of exchange at 
the common law, but we must surrender to each other's use, 
and the lord will admit us accordingly. If I would devise a 
copyhold, I must surrender it to the use of my last will and 
testament : and in my will I must declare my intentions, and 

c Cro. Jac. 368. « Feud. 1.3. t.2. 

d Bro. Abr. tit. Tenant per copk, 10. 
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name a devisee, who will then be entitled to admission '. (2) A 
fine or recovery had of copyhold lands in the king's court 
may, indeed, if not duly reversed, alter the tenure of the 
lands, and convert them into frank fee K , which is defined in 
the old book of tenure h to be " land pleadable at the common 
law ;** but upon an action on the case, in the nature of a writ 
of dtceit, brought by the lord in the king's court, such fine or 
recovery will be reversed, the lord will recover his jurisdiction, 
and the lands will be restored to their former state of copy- 
hold'. 

' CO. Copy*. § 36. » t.tenir enfnmkt fie. 

* Old Nut. Brew. I. brirfe de redo ' See Voi.UL pag.166. 9 

cfettfc. F.N. B. IS. 



(?) By 55G.3. MM. this necessity of a surrender to the use of a wfll 
is done away with, the devisee upon admittance paying all nidi stamp 
duties and fees, as would have been payable if the surrender had been duly 
made; The object of this statute was to supply that mere formal sur- 
render, which the devisor was only prevented from making, by ignorance, 
accident, or sudden death, and which, in many instances, a court of equity 
would have supplied the want of, But it did not intend to enlarge the 
powers pr aher the interests of copyholders, and therefore wfll not supply 
the want of any surrender, which is matter of substance As where there 
was a custom m a manor, that a feme covert might devise her copyhold 
lands after a surrender of them, to die use of her will, by her husband and 
herself, she having been examined by die steward apart from her husband 
and consenting ; this surrender acconm a ni ed by a private evamma t i on to 
see that there was no undue controul of the husband, was held to be a 
substantial protection to the wife, not within die contemplation of the 
statute, nor rendered unnecessary by it, Kctktrcote v. B*rtit, 5E& 
A. 492. 

The effect of this statute will be in a short time to put an end to those 
application* to the court of Chancery which I have alluded to above. It 
will be wiffoient, therefore, to state generally the nature of them, and 
th* principle on which they were granted. The application was to compel 
an heir at law, to whom a copyhold estate had devolved contrary to the 
Intentions of his ancestor, to (xsrfect those intentions as stated in the wilL 
The intention of the testator, in order to be thus helped by a court of 
equity, ought to have been to do something by bis will, which he was 
legally or morally bound to do. And the court recognised three such in- 
tentions > — the payment of creditors, the providing' for his widow, and for 
his younger children, or rather for children, whether elder or younger, 
who were not the customary heirs ; and therefore it was in favour of these 
<hrw <Im*c» of (icrsoni, that it was in the habit of interfering. See Scriven 

Copyholds n\. HiU$ v. Downlon, 5 Vea. 557. 
13 
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In order the more clearly to apprehend the nature of this 
peculiar assurance, let us take a separate view of its several 
parts; the surrender, the presentment, and the admittance. 

1. A surrender, by an admittance subsequent whereto 
the conveyance is to receive its perfection and confirmation, 
is rather a manifestation of the alienor's intention, than a 
transfer of any interest in possession. For, till admittance of 
cestui/ que use, the lord taketh notice of the surrenderor as his 
tenant; and he shall receive the profits of the land to his own 
use, and shall discharge all services due to the lord; Yet the 
interest remains in him not absolutely, but sub modo : for he 
cannot pass away the land to any other, or make it subject to 
any other incumbrance than it was subject to at the time of 
the surrender. But no manner of legal interest is vested in 
the nominee ^before admittance. If he enters, he is a tres- 
passer, and punishable in an action of trespass : and if he 
surrenders to the use of another, such surrender is merely 
void and by no matter ex post facto can be confirmed. For 
though he be admitted in pursuance of the original surrender, 
and thereby acquires afterwards a sufficient and plenary in- 
terest as absolute owner, yet his second surrender previous 
to his own admittance is absolutely void ab initio ,- because at 
the time of such surrender he had but a possibility of an in- 
terest, and could therefore transfer nothing : and no subse- 
quent admittance can make an act good, which was ab initio [ S69 } 
void. Yet, though upon the original surrender the nominee 

hath but a possibility, it is however such a possibility, as may 
whenever he pleases be reduced to a certainty : for he cannot 
either by force or fraud be deprived or deluded of the effects 
and fruits of the surrender; but if the lord refuse to admit 
him, he is compellable to do it by a bill in chancery, or a 
mandamus k : and the surrenderor can in no wise defeat his 
grant : his hands being for ever bound from disposing of the 
land in any other way, and his mouth for ever stopped from 
revoking or countermanding his own deliberate act '. 

2. As to the presentment s that, by the general custom of 
manors, is to be made at the next court baron immediately 

* 2 Roll. R*p. 107. » Co. Copjrb. §39. 
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after the surrender ; but by social custom in some places it 
will be good, though made at the second or other subsequent 
court. And it is to be brought into court by the same per- 
sons that took the surrender, and then to be presented by the 
homage ; and in all points material must correspond with 
the true tenor of the surrender itself. And therefore, if the 
surrender be conditional, and the presentment be absolute, 
both the surrender, presentment, and admittance thereupon, 
are whcJly void m : the surrender, as being never truly pre- 
sented ; the presentment, as being false ; and the admittance, 
as being founded on such untrue presentment. (3) If a man 
surrenders out of court, and dies before presentment, and 
presentment be made after his death according to the cus- 
tom, this is sufficient n . So too, if cestui/ que itse dies before 
presentment, yet, upon presentment made after his death, 
his heir according to the custom shall be admitted. The 
some law is, if those, into whose hands the surrender is made, 
die before presentment; for, upon sufficient proof in court, 
that such a surrender was made, the lord shall be compelled 
to admit accordingly. And if the steward, the tenants, or 
others into whose hands such surrender is made, refuse or 
neglect to bring it in to be presented, upon a petition preferred 
to the lord in his court baron, the party grieved shall find 
remedy. But if the lord will not do him right and justice, he 
] may sue both the lord, and them that took the surrender, 
chancery, and shall there find relief . 



,.. 



3. Admittance is the last stage, or perfection, of copy- 
hold assurances. And this is of three sorts : first, an admit- 
tance upon a voluntary grant from the lord ; secondly, mi 
admittance upon surrender by the former tenant; and, thirdly, 
an admittance upon a descent from the ancestor. 



1 Co. Copjrb. § 4a 

Co. Litt. 62. 



Co. Copyb. § 40. 






(?) Supposing that tUM si ill remains, according to the custom oi the 
maimr, in which the surrender might be truly presented, it should teem an 
unsatisfactory reason for rendering void a valid wzrewkr, that it ho* beta 
falsely present^!. 
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In admittances, even upon a voluntary grant from the lord, 
when copyhold lands have escheated or reverted to him, die 
lord is considered as an instrument. For though it is in his 
power to keep the lands in his own hands ; or to dispose of 
them at his pleasure, by granting an absolute fee-simple, a 
freehold, or a chattel interest therein ; and quite to change 
their nature from copyhold to socage tenure, so that he may 
well be reputed their absolute owner and lord; yet if lie 
will still continue to dispose of them as copyhold, he is bound 
to observe the antient custom precisely in every point, and 
can neither in tenure nor estate introduce any kind of alter- 
ation ; for that were to create a new copyhold : wherefore in 
this respect the law accounts him custom's instrument For 
if a copyhold for life fells into the lord's hands, by the tenant's 
death, though the lord may destroy the tenure and enfranchise 
the land, yet if he grants it out again by copy, he can neither 
add to nor diminish the antient rent, nor make any the mi- 
nutest variation in other respects p : nor is the tenant's estate, 
so granted, subject to any charges or incumbrances by the 
lordV(4) 

In admittance upon surrender of another, the lord is to no 
intent reputed as owner, but wholly as an instrument ; and 
the tenant admitted shall likewise be subject to no charges or 
incumbrances of the lord; for his claim to the estate is solely 
under him that made the surrender \ 

And, as in admittances upon surrenders, so in admitances 
upon descents by the death of the ancestor, the lord is used as 
a mere instrument ; and, as no manner of interest passes into [ 371 ] 
him by the surrender of the death of his tenant, so no inte- 
rest passes out of him by the act of admittance. And there- 

" Co. Copyh. 1 41. r Co. Copyh. § 41. 4 Rep. 37.. Co. 

*■ 8 Rep. 63. Lilt. 59. 



(4) Upon the principle that the greater estate includes the less, the lord 
may regrant the copyhold for a less estate than it was granted for before. 
As if a copyhold in fee were to escheat, it might be granted out in tail or 
for life. Co. Litt. 52. b. 
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fore neither m the one case nor ihe other, is any respect had 



the 



the 



i quantity or quality of the lord's estate m the manor. 
For whether he be tenant in fee or for years, whether he be 
in possession by right or by wrong, it is not material ; since 
the admittances made by him shall not be impeached on ac- 
count of his title, because they are judicial, or rather minis- 
terial acts, which every lord in possession is bound to per- 
form \ 



Admittances, however, upon surrender, differ from ad* 
mittances upon descent in this, that by surrender nothing is 
vested in crstut; que use before admittance, no more than in 
voluntary admittances ; but upon descent the heir is tenant by 
copy immediately upon the death of his ancestor : not indeed 
to all intents and purposes, for he cannot be sworn on the 
homage nor maintain an action in the lord's court as tenant ; 
but to most intents the law taketh notice of him as of a per- 
fect tenant of the land instantly upon the death of his an- 
cestor, especially where he is concerned with any stranger. 
He may enter into the land before admittance ; may take the 
pro liiis j may punish any trespass done upon the ground * ; 
nay, upon satisfying the lord for his fine due upon the de- 
scent, may surrender into the hands of the lord to whatever 
use he pleases. For which reasons we may conclude, that 
the admittance of an heir is principally tor the benefit of the 
lord, to entitle him to his fine, and not so much necessary for 
the strengthening and completing the heir's title. Hence in- 
deed on observation might arise, that if the benefit, which the 
heir is to receive by the admittance, is not equal to the 
charges of the fine, he wHl never come in and be admitted to 
his copyhold in court ; and so the lord may be defrauded of 
his fine. But to tins we may reply in the words of sir Ed- 
ward Coke *, ** I assure myself, if it were in the election of 
*♦ the heir to be admitted or not to be admitted, he would be 
'* best contented without admittance ; but the custom of 
« every manor is in diis point compulsory. For, either upon 



* Co, C0f>yM43. 4ll*ii. ■-'?. 

MO, 



) K. r . 



Co. Copyh. HI- 
1 Copjli. 'f 41. 
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" pain of forfeiture of their copyhold, or of incurring some 
" great "penalty, the heirs of copyholders are in forced, in 
" every manor, to come into court and be admitted accord- 
" ing to the custom, within a short time after notice given of 
" their ancestor's decease." 
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CHAPTER THE TWENTY-THIRD. 



op ALIENATION by DEVISE 



HP HE last method of conveying real property, is, by devise, 
or disposition contained in a man's last will and testa- 
ment And, in considering this subject, I shall not at pre. 
sent inquire into the nature of wills and testaments, which are 
more properly the instruments to convey personal estates ; 
but only into the original and antiquity of devising real estates 
by will, and the construction of the several statutes upon 
which that power is now founded. 

It seems sufficiently clear, that before the conquest, lands 
were devisable by will a . But, upon the introduction of the 
the military tenures, the restraint of devising lands naturally 
took place, as a branch of the feodal doctrine of non-alien- 
ation without the consent of the lord b . And some have 
questioned whether this restraint (which we may trace even 
from the antient Germans c ) was not founded upon truer 
principles of policy, than the power of wantonly disinheriting 
the heir by will, and transferring the estate through the 
dotage or caprice of the ancestor, from those of his blood to 
utter strangers. For this, it is alleged, maintained the ba- 
lance of property, and prevented one man from growing too 
big or powerful for his neighbours ; since it rarely happens, 
[ 374 ] that the same mnn is heir to many others, though by art and 
management he may frequendy become their devisee. Thus 
the antient law of the Athenians directed that the estate of 
the deceased should always descend to his children ; or, on 

* Wright of tenures, 172. « Tacit, de mor. Germ. c.80. 

» See peg. 57. 
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failure of lineal descendants, should go to the collateral re- 
lations: which had an admirable effect in keeping np equality, 
and preventing the accumulation of estates. But when Solon * 
made a slight alteration, by permitting them (though only on 
failure or issue) to dispose of their lands by testament, and 
devise away estates from the collateral heir, this soon pro- 
duced an excess of wealth in some, and of poverty in others : 
which, by a natural progression, first produced popular tu- 
mults and dissensions ; and these at length ended in tyranny, 
and the utter extinction of liberty ; which was quickly fol- 
lowed by a total subversion of their state and nation* On 
the other hand, it would now seem hard, on account of some 
abuses (which are the natural consequences of free agency, 
when coupled with human infirmity), to debar the owner of 
lands from distributing them after his death as the exigence 
of his family affairs, or the justice due to his creditors, may 
perhaps require. And this power, if prudently managed, has 
with us a peculiar propriety? by preventing the very evil 
which resulted from Solon's iiistiuitii.>n, the too great accumu- 
lation of property; which is the natural consequence of our 
doctrine of succession by primogeniture, to which the Athe- 
nians were sti-angers. Of this accumulation the ill effects 
were severely felt even in the feodal times: but it should 
always be strongly discouraged in a commercial country, 
whose welfare depends on the number of moderate fortunes 
engaged in the extension of trade. 

However this be, we find that by the common law of 
England since the conquest, no estate, greater than for term 
of years, could be disposed of by testament * ; except only in 
Kent, and in some antient burghs, and a few particular 
manors, where their Saxon immunities by special indulgence 
subsisted f . And though the feodal restraint on alienations 
by deed vanished very early, yet this on wills continued for £ 375 ] 
some centuries after : from an apprehension of infirmity and 
imposition on the testator in extremis, which made such de- 
vises suspicious*. Besides, in devises there was wanting that 
general notoriety, and public designation of the successor, 

• Plutvch, in vita Soton. ' IJtt, $ 187- 1 Inst. 111. 

c .'lust 7, * GImw. f. 7. c, 1. 
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which in descents is apparent to the neighbourhood, and 
which the simplicity of the common law always required in 
every transfer and new acquisition of property. 

But when ecclesiastical ingenuity had invented the doc- 
trine of uses as a thing distinct from the land, uses began to 
be devised very frequently h , and the devisee of the use could 
in chancery compel it's execution. For it is observed by 
Gilbert \ that, as the popish clergy then generally sate in the 
court of chancery, they considered that men are most liberal 
when they can enjoy their possessions no longer ; and there- 
fore at their death would choose to dispose of them to those, 
who, according to the superstition of the times, could inter- 
cede for their happiness in another world. But, when the 
statute of uses j had annexed the possession to the use, these 
uses, being now the very land itself, became no longer de- 
visable : which might have occasioned a great revolution in 
the law of devises, had not the statute of wills been made 
about jive years after, viz. 32 Hen. VIII. c.l. explained by 
3* Hen. VIII. c. 5. which enacted, that all persons being 
seised in fee-simple (except feme-coverts, infants, idiots, and 
persons of non-sane memory) might by will and testament in 
writing devise to any other pei'san* except to bodies corpo- 
rate, two-thirds of their lands, tenements, and hereditaments, 
held in chivalry, and the whole of those held in socage; 
which now, through the alteration of tenures by the statute of 
Charles the second, amounts to the whole of their land* 
property, except their copyhold tenements. 



led 



Corfobations were excepted in these statutes, to prevent 
the extension of gifts in mortmain ; but now, by construction 
of the statute 43 Eliz. c.4. it is held, that a devise to a cor- 
poration for a charitable use is valid, as operating in the na- 
[ 376 3 ture of an appointment, rather than of a bequest. And indeed 
the piety of the judges hath formerly carried them great 
lengths in supporting such charitable uses k ; it being held 
that the statute of Elizabeth, which favours appointment t fco 
charities, supersedes and repeals all former statutes 1 , and 



h Plowd. 414. 
* On devise*, 7. 
S7 Hen. VIII. c. 10, See J 



k Ch. Pre*. 272. 
1 Gift. H«p. 00. 



1 P.Wmi.m. 



T«r. 143. 
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supplies all defects of assurances m : and therefore not only a 
devise to a corpo ration, but a devise by a copyhold tenant 
without surrendering to the use of his will", and a devise (nay 
even a settlement) by tenant in tail without either fine or re- 
covery, if made to a charitable use, are good by wayW ap- 
pointment °, ( 1 ) 

With regard to devises in general, experience soon shewed 
how difficult and hazardous a thing it is, even in matters of 
public utility, to depart from the rules of the common law ; 
which are so nicely constructed and so artificially connected 
together, that the least breach in any one of them disorders 
for a time the texture of the whole. Innumerable frauds and 
perjuries were quickly introduced by this parliamentary me- 
thod of inheritance ; for so loose was the construction made 
upon this act by the courts of law, that bare notes in the 
hand-writing of another person were allowed to be good 
wills within the statute p » To remedy which, the statute of 
frauds and perjuries> 29 Car.IL c.3. directs, that all devises 
of lands and tenements shall not only be in writing, but 
signed by the testator, or some other person in his presence, 
and by his express direction j and be subscribed, in his pre- 
sence, by three or four credible witnesses. And a solem- 
nity nearly similar is requisite for revoking a devise by writ- 
ing ; though die same may be also revoked by burning, can- 
celling tearing, or obliterating thereof by the devisor, or in 
his presence and with his consent: as likewise impliedly, by 
such a great and entire alteration in the circumstances and 
situation of the devisor, as arises from marriage and the birth 
of a child \ 

n Duke's cbarit. uses, 84, •> Christopher r. Christopher, State. 

■ Moor. 890. C Jul. J 771, Spragge ( .. Stone, at the 

° 2 Vcrn.453. Ch.Prec.10, Cockpit, 27 Mar, 1773, by YVilmot, de 

' Dyer, 72- Cro. Ella. 100, Grey, and Parker. See pag. 50*. 

(I) But copyhold lands are held to be within the provisions of die 
statute, 9G.2.C ,ts. (see ante p. 373.) ; and therefore neither lands so held, 
nor freehold lands intaitcd, nor indeed any lamls, interest in land, or money 
to be laid out in land, can now pass to charitable uses, except in the mode 
prescribed by that statute. See Scriven on Copyholds, 248. Bridgm. 
Duke on Ch, Uses, S3 4. Arnold v. Chapman, 1 Vcs. 10s. Howmoh v. 
Waterton, 3 B. & A. 149, 
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In the construction of this last statute, it has been adjudged 
that the testator's name written with his own hand, at the 
C 377 2 beginning of his will, as, " I, John Mills, do make this my 
* last will and testament," is a sufficient signing, without 
any name at the bottom "' ; though the other is the safer way. 
It lias also been detenu in ed, that though the witnesses must 
all see the testator sign, or at least acknowledge the signing, 
yet they may do it at different times r . But they must all 
subscribe their names as witnesses in Ms presence, lest by any 
possibility they should mistake the instrument \ And, in one 
case determined by the court of king's bench l the judges 
were extremely strict in regard to the credibility, or rather 
the competency, of the witnesses : for they would not allow 
any legatee, nor by consequence a creditor, where the legacies 
and debts were charged on the real estate, to be a compe- 
tent witness to the devise, as being too deeply concerned in 
interest not to wish the establishment of the will ,* for, if it 
were established, he gained a security for his legacy or debt 
from the real estate, whereas otherwise he had no claim but 
on the personal assets. This determination, however, alarmed 
many purchasers and creditors, and threatened to shake most 
of the titles in the kingdom, that depended on devises by will. 
For, if the will was attested by a servant to whom wages were 
due, by the apothecary or attorney whose very attendance 
made them creditors, or by the minister of the parish who 
had any demand for tithes or ecclesiastical dues, (and these 
are the persons most likely to be present in the testator's last 
illness,) and if in such case the testator had charged his real 
estate with the payment of his debts, the whole will, and 
every disposition therein, so far as related to real property, 
were held to be utterly void- This occasioned the statute 
25 Geo. II, c.6. which restored both the competency and the 
credit of such legatees, by declaring void all legacies given 
to witnesses, and thereby removing all possibility of their 
interest affecting their testimony. The same statute likewise 
established the competency of creditors, by directing the testi- 
mony of all such creditors to be admitted, hut leaving "their 









' Frccm. 486. 
Pt.cb.JB5, 



2 Cb. Cm. 109. 
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credit (like that of all other witnesses) to be considered^ on a 
view of all the circumstances, by the court and jury before 
whom such will shall be contested. And in a much later 
ease ^ the testimony of three witnesses who were creditors) 
was held to be sufficiently credible, though the land was 
charged with the payment of debts ; and the reasons given on 
die former determination were said to be insufficient. 

# 
Another inconvenience was found to attend this new 

method of conveyance by devise ; in that creditors by bond 
and other specialties, which affected the heir provided he had 
assets by descent, were now defrauded o^ their securities, not 
having the same remedy against the devisee of their debtor. 
To obviate which the statute 3 & 4 W, 8c M. c. I +. hath 
provided that all wills and testaments, limitations, dispositions, 
and appointments of real estates, by tenants in fee-simple or 
having power to dispose by will, shall (as against such cre- 
ditors only) [\e deemed to be fraudulent and void : nnd that 
such creditors may maintain their actions jointly against both 
the heir and the devisee. (2) 

A wiu. of lands, made by the permission and under the 
control of diese statutes, is considered by the courts of law 
not so much in the nature of a testament, as of a conveyance 
declaring the uses to which the land shall be subject : with 
this difference, that in other conveyances the actual sub- 
scription of the witnesses is not required by law w , though it 
is prudent for them so to do, in order to assist their memory 
when living, and to supply their evidence when deatl ; but 
in devises of lands such subscription is now absolutely neces- 
sary by statute, in order to identify a conveyance, which in 

" M. 31 Geo.U. I Burr, 430, * See pag.W?, 508. 



(3) The statute make* an exception in favour of devises for die payment. 
of just debts, and for the raising portions for younger children in pursuance 
of marriage settlements made bomi fdc before marriage . On the other 
hand it takes care that neither the heir at Jaw nor the devisee shall avoid 
their liability by alienation of the land before action brought j and pro- 
vides that in that case they shall be chargeable for the value of the land so 
aliened. 

£ E 2 
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it's nature can never be set up till after the death of the 
devisor. And upon this notion, that a devise affecting lands 
is merely a species of conveyance, is founded this distinction 
between such devises and testaments of personal chattels; that 
the latter will operate upon whatever the testator dies possessed 
of, the former only upon such real estates as were his at the 
time of executing and publishing his will \ Wherefore no 
after-purchased lands will pass under such devise y , unless, 
subsequent to the purchase or contract % the devisor repub- 
lishes his will'. (3) 



We have now considered the several species of common 
assurances, whereby a title bo lands and tenements may be 
transferred and conveyed from one man to another. But, 
before we conclude this head, it may not he improper to take 
notice of a few general rules and maxims, which have been 
laid down by courts of justice, for the construction and ex- 
position of them all. These are, 



I. That the construction be favourable* and an near th 
minds and apparent intents of the parties, as the rules of law 
will admit b . For the maxims of law are, that u verba tnten- 
" tiotii debent inse t wire /* and " benigne interprelamnr chartas 
*' propter simplkitatem laicorum." And therefore ihe con- 
struction must also be reasonable* and agreeable (o common 
understanding c . 



] P, Wma. 575. J 1 Mod. 148. 

Moor "55. 11 Mod. 1 27. 

1 Cli. Cos. $9. 2 Ch. Cos. 14-1, 



• Salk. 238. 
" And. 60. 
e I BuKtr, 175. 



Hnb»304. 





(3) It WW long a prevailing opinion, that if a man defined particular 
land* by name which he had not at the time, but afterwards purchased ; or 
devised all J an ds which he should die seized o£ that such devises would be 
valid. And it is curious that Chief Justice Saunders, & consummate lawyer, 
under this impression devised " all lands which he hud or afterward* 
should have in Fulhatn ;*' his executors were Holt and Pollexfen Chief 
Justices and Serjeant Mayuard, who differed as to the validity of the de- 
vise ; the Serjeant holding the opinion which is now established, and the 
two Chief Justices that which has been determined not to be law. L>au> 
Trttcc v, Dottuvtf, 1 Lord Raym. 43s, Holt however lived to change hit 
opinion, and the law is now settled m luit] down in the text. 

21 
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2. That quotics in verbis nulla est ambiguitas, ibi nulla ex- 
positio contra verba Jienda est d : but that where the intention 
is clear, too minute a stress be not laid on the strict and 
precise signification of •words ; nam qui haeret in litera, haeret 
in cortice. Therefore, by a grant of a remainder a reversion 
may well pass, and e converso e . And another maxim of law 
is, that " mala grammatica non vitiai chartam " neither false 
English nor bad Latin will destroy a deed 1 . Which perhaps 
a classical critic may think to be no unnecessary caution. 

3. That the construction be made upon the entire deed, 
and not merely upon disjointed parts of it. " Nam ex ante- 
" cedentibus et consequentibus ft optima interpretatio g ." And 
therefore that every part of it be (if possible) made to take C 380 ] 
effect : and no word but what may operate in some shape or 

other h . " Nam verba debent intelligi cum effectuy ut res magis 
*' valeat quern per eat*" 

4. That the deed be taken most strongly against him 
that is the agent or contractor, and in favour of the other 
party. " Verba fortius accipiuntur contra proferentem ." As, 
if tenant in fee-simple grants to anyone an estate for life, 
generally, it shall be construed an estate for the life of the 
grantee 1 . For the principle of self-preservation will make 
men sufficiently careful, not to prejudice their own interest 
by the too extensive meaning of their words : and hereby all 
manner of deceit in any grant is avoided ; for men would 
always affect ambiguous and intricate expressions, provided 
they were afterwards at liberty to put their own construction 
upon them. But here a distinction must be taken between 
an indenture and a deed poll ; for the words of an indenture, 
executed by both parties, are to be considered as the words, 
of them both; for, though delivered as the words of .one 
party, yet they are not his words only, because the other 
party hath given his consent to every one of them. But in a 
deed-poll, executed only by the grantor, they are the words of 
the grantor only, and shall be taken most strongly against 

" 2 Saund. 167. > 1 Bulstr. 101. 

« Hob. 27. h 1 P. Wms. 457. 

' 10 Rep. 133. Co. Litt. 323. ' Plowd. 156. 

2 Show. 334. j Co. Lilt. 42. 
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him k . And, in general, this rule being a rule of some strict- 
ness and rigour, is the last to be resorted to ; and is never to 
be relied upon, but where all other rules of exposition fail '. 

5. That, if the words will bear two senses, one agreeable 
to, and another against law ; that sense be preferred, which 
is most agreeable thereto m . As if tenant in tail lets a lease 
to have and to hold during life generally, it shall be construed 
to be a lease for his own life only, for that stands with the 
law: and not for the life of the lessee, which is beyond his 
power to grant. 

[381] 6, That, in a deed, if there be two clauses so totally re- 
pugnant to each other, that they cannot stand together, the 
first shall be received and the latter rejected " ; wherein it 
differs from a will ; for there, of two such repugnant clauses 
the latter shall stand' 5 . Which is owing to the different 
natures of the two instruments; for the first deed and the 
last will are always most available in law. Yet in both crises 
we should rather attempt to reconcile them p , (*) 

7. That a devise be most favourably expounded, to pur- 
sue if possible the will of the devisor, who For want of advice 
or learning may have omitted the legal or proper phrases. 
And therefore many times the law dispenses with the want 
of words in devises, that are absolutely requisite in all other 
instruments, Thus a fee may be conveyed without words of 
inheritance q ; and an estate-tail without words of procreation r . 
By a will also an estate may pass by mere implication, with- 
out any express words to direct it's course, As, where a 
man devises lauds to his heir at law, after the death of his 
wife I here, though no estate is given to the wife in ex rj 



■ Co. Lilt I SI. 
1 Bncon\ Efan. c. a. 
>» Co, Liu, 4 l i. 
n Hardr, <H. 



■ L\t. Litt. 112, 
' Cro. Eli*. 420. 
f See pag. 106. 
' Seopag. 115, 



I Vera. SO. 




(4) The prevalent opinion now it, that in the ease of two devises of tbe 
name estate to different persons in die same will, the latter shall not defeat 
the forme r t but both devisees Mini I take moieties, and have estates either in 
voinmon or joiut-ttmuncy, aa the words used in the will Mem u> point out 
rice Co. Lilt. I is. b. Hnrgruvc'b atrtt, 144. 




Ch. 23. OF THINGS, 381 



terms, yet she shall have an estate for life by implication * y 
for the intent of the testator is clearly to postpone the heir 
till after her death; and if she does not take it, nobody else 
can. So also where a devise is of black-acre to A and of 
white-acre to B in tail, and if they both die without issue, 
then to C in fee ; here A and B have cross-retnainders by im- 
plication, and on the failure of cither's issue, the other or his 
issue shall take the whole ; and C's remainder over shall be 
postponed till the issue of both shall fail 1 . But, to avoid 
confusion, no such cross remainders are allowed between 
more than two devisees ■ ; (5) and, in general, where any im- 
plications are allowed, they must be such as are necessary (or 
at least highly probable) and not merely possible implicR- £ *»82 ] 
lions*. (6) And herein there is no distinction between the 
rules of law and of equity \ ibr the will, being considered in 
both courts in the light of a limitation of uses ", is construed 
in each with equal favour and benignity, and expounded 
rather ou it's own particular circumstances, tluui by any ge- 
neral rules of positive law* 

* H. 13 Hen. VI L 17, I Veutr. 376. * Vaugb. 262. 
' Freem. 484. ■ Fiteg.236. 11 Mod. 153. 

u Cro, 3ac. 655. 1 Ventr. 324. 
2 Show. 1S9. 



{§) This doctrine is now entirely overruled, and in one of the latest 
decisions ou the subject, {Doe v, W*bb 7 l Taunt, 234.) surprise was ex- 
pressed that it hud ever been established, Chumbrc J. observing that in 
the oldest case on the subject, Dyer, 305 b. cross remainders had without 
difficulty been implied among five. The only principle now acted on it 
to ascertain if possible the testator's intention and to effectuate it so far 
as it can be effectuated according to the rules of for. 

(6) Upon this subject, Lord Eldon has expressed himself thus, " With 
regard to that expression, necessary implication, I will repeat what I have 
before stated, from a note of Lord Hardwicke's judgment in Cory ton v. 
Htffier, that in construing a will, conjecture must not be taken far hnplicH- 
tioo, but necessary implication means not natural necessity, but so strong a 
probability of intention, that an intention contrary to that which is im- 
puted to the testator rannot be supposed." 1 V. & B, 466, 

Therefore if the devise were to a stranger after the death of the wife, 

the wife would not take any thing by implication ; for then it might as 

well be supposed that the testator meant hh heir at law to tuke during 

ihc wife's life, ftp thu wife; and where that is w>> the ptariout title of the 

"fieir at law will be preferred, Smariie v Scholar, % Lev. 207. 
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And thus we have taken a transient view, in this and the 
three preceding chapters, of a very large and diffusive subject, 
the doctrine of common assurances: which concludes our ob- 
servations on the title to things real, or the means by which 
they may be reciprocally lost and acquired. We have be- 
fore considered the estates which may be had in them, with 
regard to their duration or quantity of interest, the time of 
their enjoyment, and the number and connexions of the per- 
sons entitled to hold them ; we have examined the tmures y 
both antient and modern, whereby those estates have been, 
and are now, h olden : and have distinguished the object of 
all these inquiries, namely, things real, into the corporeal 
or substantial, and incorporeal or ideal kind ; and have thus 
considered the rights of real property in every light wherein 
they are contemplated by the laws of England. A system of 
laws, that diners much from every other system, except those 
of the same feodal origin, in it's notions and regulations of 
landed estates ; and which therefore could in this particular 
be very seldom compared with any other. 



The subject, which has thus employed our attention, is 
of very extensive use and of as extensive variety. And yet, 
I am afraid, it has afforded the student less amusement and 
pleasure in the pursuit, than the matters discussed in the pre- 
ceding volume. To say the truth, the vast alterations which 
the doctrine of real property has undergone from the conquest 
to the present time j the infinite determinations upon points 
that continually arise, and which have been heaped one upon 
another for a course of seven centuries, without any order or 
[ 383 ] method ; and the multiplicity of acts of parliament which 
have amended, or sometimes only altered, the common law : 
these causes have made the study of this branch of our na- 
tional jurisprudence a little perplexed and intricate. It hath 
been my endeavour principally to select such parts of it as 
were of the most general use, where the principles were the 
most simple, the reasons of them the most obvious, and the 
practice the least embarrassed, Yet I cannot presume that I 
have always been thoroughly intelligible to such of my readers, 
as were before strangers even to the very terms of art, which 
I have been obliged to make use of; though, whenever those 
have first occurred, I have generally attempted a short ex- 
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plication of their meaning. These are indeed the more nu- 
merous, on account of the different languages, which our 
law has at different periods been taught to speak ; the diffi- 
culty arising from which will insensibly diminish by use and 
familiar acquaintance. And therefore I shall close this branch 
of out enquiries with the words of sir Edward Coke y : " Al- 
" beit the student shall not at any one day, do what he can, 
*' reach to the full meaning of all that is here laid down, 
" yet let him no way discourage himself but proceed : for, 
*' on some other day, in some other place," (or perhaps upon 
a second perusal of the same,) " his doubts will be probably 
z*emoved." 

' Froemo to 1 Inst. 
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CHAPTER THE TWENTY-FOURTH. 



op THINGS PERSONAL. 



TNDER the name of things personal are included all sorts 
of things moveable, which may attend a man's person 
wherever he goes ; and therefore* being only the objects of 
the law while they remain within the Limits of it's jurisdiction, 
and being also of a perishable quality, are not esteemed of so 
high a nature, nor paid so much regard to by the law, as 
things that are in their nature more permanent and immove- 
able, its land and houses, and the profits issuing thereouL 
These being constantly within the reach, and under the pro- 
tection of the law, were the principal favourites of our first 
legislators : who took all imaginable care in ascertaining the 
rights, and directing the disposition, of such property as 
they imagined to be lasting, and which would answer to pos- 
terity the trouble and pains that their ancestors employed 
about them; but at the same entertained a very low and 
contemptuous opinion of all personal estate, which they re- 
garded as only a transient commodity. The amount of ii 
indeed was comparatively very trifling, during the scarcity 
of money and the ignorance of luxurious refinements which 
prevailed in the feodal ages. Hence it was, that a lax of the 
Jifteei it/i f tenth, or sometimes a much larger proportion, of all 
the moveables of the subject, was frequently laid without 
scruple, and is mentioned with much unconcern by our an- 
tietit historians, though now it would justly alarm our opu- 
lent merchants and stockholders. And hence likewise may 
be [derived the frequent forfeitures inflicted by the common 
j law, of ait a man*s goods and chattels, for misbehaviours and 
inadvertencies that at present hardly seeni to deserve so severe 

17 
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a punishment. Our antient law-books, which urn founded 
upon the feodal provisions, do not therefore often condescend 
to regulate this species of property. There is not a chapter 
in Britton or the Mirror, that can fairly be referred to this 
head ; and the little that is to be found in Glanvil, Bracton, 
and Fleta, seems principally borrowed from the civilians. 
But of later years, since the introduction and extension of 
trade and commerce, which are entirely occupied in this 
species of property, and have greatly augmented it's quantity 
and of course it's value, we have learned to conceive different 
ideas of it. Our courts now regard a man's personalty in a 
light nearly, if not quite, equal to his realty : and have adopt- 
ed a more enlarged and less technical mode of considering the 
one than the other : frequently drawn from the rules which 
they found already established by the Roman law, wherever 
those rules appeared to be well grounded and apposite to the 
case in question, but principally from reason and convenience, 
adapted to the circumstances of the times ; preserving withal 
a due regard to antient usages, and a certain feodal tincture, 
which is still to be found in some branches of personal pro- 
perty. 

But things personal, by our law, do not only include 
things moveable, but also something more: the whole of which 
is comprehended under the general name of chattels^ which, 
sir Edward Coke says *, is a French word signifying goods. 
The appellation is in truth derived from the technical Latin 
word cataUa : which primarily signified only beasts of hus- 
bandry, or (as we still call them) cattle, but in its secondary 
sense was applied to all moveables in general 6 . In the grand 
caustumier of Normandy c a chattel is described as a mere 
moveable, but at the same time it is set in opposition to a fief 
or feud : so that not only goods, but whatever was not a feud, 
were accounted chattels. And it is in this latter, more ex- 
tended, negative sense, that our law adopts it ; the idea of 
goods, or moveables only, being not sufficiently cumprehen- [ 3S6' J 
siye to take in every thing that the law considers as a chattel 

1 1 Inst. lie, c e . 87. 

» Dufrestu!, II. 409, 
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interest. For since, as the commentator on the coustumier d 
observes, there are two requisites to make a fief or heritage, 
duration as to time, and immobility with regard to place j 
whatever wants either of these qualities is not, according to 
the Normans, an heritage or fief; or according to us, is not 
a real estate : the consequence of which in both laws is, that 
it must be a personal estate, or chattel. 

Chattels therefore are distributed by the law into two 
kinds; chattels real, and chattels jwrstmal*. 

1. Chattels real, saith sir Edward Coke r , are such as 
concern, or savour o\\ the realty ; as terms for years of land, 
wardships in clilvalry, (while the military tenures subsisted,) 
the next presentation to a church, estates by a statute-mer- 
chant, statute-staple, elegit, or the like ; of all which we have 
already spoken. And these are called real chattels, as being 
interests issuing out of, or annexed to, real estates ; of which 
they have one quality, viz, immobility, which denominates 
them real ; but want the other, viz, a sufficient, legal, inde- 
terminate duration ; and this want it is, that constitutes them 
chattels. The utmost period for which they can last is fixed 
and determinate, either for such a space of time certain, or 
till such a particular sum of money be raised out of such a 
particular income ; so that they are not equal in the eye of 
the law to the lowest estate of freehold, a lease for another's, 
life ; their tenants were considered upon feodal principles, as 
merely bailifis or farmers ; and the tenant of the freehold 
might at any time have destroyed their interest, till the reign 
of Henry VIII. f A freehold, which alone is a real estate, 
and seems (as has been said) to answer to the fief in Nor- 
mandy, is conveyed by corporal investiture and livery of 
seisin ; which gives the tenant so strong a hold of the land, 
that it never after can be wrested from him during his life, 



a It convkudroit q\i 'iifuit non nutup- 
obic el de llurei a tvuriour* K fal. 107.n. 

« So too in die Norman law, Cutout 
Kttti mcuUct et intmeubkt .- a comme bwi 
mrublct jrt«f ifui tmntjHirtcr x j>cuvntf t ct 
eruuivir te corps; trnnuubtct font chose t 



qui ik pcuivnt ttuuiuir te ctrrjw, at ettrr 
traniportrv$ t et tout ce qui *V*f f taint mm- 
heritage. LL, Will. Nodii, ci«H 
Duffle, II. 409. 
' ] Imt, IJfc 
* Sou [Mtgc 14*. 
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but by his own act, of voluntary transfer or of forfeiture ; or 
else by the happening of some future contingency as in estates 
pur coder vie, and the determinable freeholds mentioned in] a 
former chapter h . And even these, being of an uncertain du- 
ration, may by possibility last for the owner's life ; for the law 
will not presuppose the contingency to happen before it 
actually does, and till then the estate is to all intents and 
purposes a life-estate, and therefore a freehold interest. On 
the other hand, a chattel interest in lands, which the Normans 
put in opposition to fief, and we to freehold, is conveyed by 
no seisin or corporal investiture, but the possession is gained 
by the mere entry of the tenant himself; and it will certainly 
expire at a time prefixed and determined, if not sooner. Thus 
a lease for years must necessarily fail at the end and completion 
of the term ; the next presentation to a church is satisfied 
and gone the instant it comes into possession, that is, by the 
first avoidance and presentation to the living; the conditional 
estates by statutes and elegit are determined as soon as the 
debt is paid ; and so guardianships in chivalry expired of 
course the moment that the heir came of age. And if there 
be any other chattel real, it will be found to correspond with 
the rest in this essential quality, that it's duration is limited to 
a time certain, beyond which it cannot subsist. 

2. Chattels personal are, properly and strictly speaking, 
things moveable ; which may be annexed to or attendant on 
the person of the owner, and carried about with him from 
one part of the world to another. Such are animals, house- 
hold stuff, money, jewels, corn, garments, and every thing 
else that can properly be put in motion, and transferred from 
place to place. And of this kind of chattels it is, that we 
are principally to speak in the remainder of this book ; hav- 
ing been unavoidably led to consider the nature of chattels 
real, and their incidents, in the former chapters, which were 
employed upon real estates : that kind of property being of [ 888 ] 
a mongrel amphibious nature, originally endowed with one 
only of the characteristics of each species of things : the im- 
mobility of things real, and the precarious duration of things 
personal. 

fc P*g« ISO. 
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■ Chattel interests being thus distinguished and distributed, 
it will be proper to consider, first, the nature of that property, 
or dominion, to which they are liable ; which must be princi- 
pally, nay solely, referred to personal chattels: and, secondly, 
the tide to that property, or how it may be lost and acquired. 
Of each of these in it's order. 
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CHAPTER THE TWENTY-FIFTH. 



of PROPERTY in THINGS PERSONAL. 



PROPERTY in chattels personal may be either in pos- 
session : which is where a man hath not only the right to 
enjoy, but hath the actual enjoyment ofj the thing : or else it 
is in action ; where a man hath only a bare right, without 
any occupation or enjoyment And of these the former, or 
property in possession, is divided into sorts, an absolute and a 
qualified property. 

I. First, then, of property in possession absolute ,• which is 
where a man hath, solely and exclusively, the right, and also 
the occupation, of any moveable chattels ; so that they can- 
not be transferred from him, or cease to be his, without his 
own act or default Such may be all inanimate things, as 
goods, plate, money, jewels, implements of war, garments, 
and the like : such also may be all vegetable productions, as 
. the fruit or other parts of a plant, when severed from the 
body of it; or the whole plant itself, when severed from the 
ground ; none of which can be moved out of the owner's - 
possession without his own act or consent, or at least without 
doing him an injury, which it is the business of the law to 
prevent or remedy. Of these therefore there remains little 
to be said. 

But with regard to animals which have in themselves a 
principle and power of motion, and (unless particularly con- 
fined) can convey themselves from one part of the world to [ 390 ] 
another, there is a great difference made with respect to their 
several classes, not only in our law, but in the law of nature 
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and of all civilized nations. They are distinguished into 
such as are domilae t and such as are ferae naturae : some 
being of a tame and others of a wild disposition. In such as 
are of a nature tame and domestic, (as horses, kine, sheep, 
poultry* and the like,) a man may have as absolute a property 
as in any inanimate beings; because these continue perpetually 
in his occupation, and will not stray from his house or person, 
unless by accident or fraudulent enticement, in either of 
which cases the owner does not lose his property » : in which 
our law agrees with the laws of France and Holland b . The 
stealing, or forcible abduction, of such property as this, is 
also felony ; for these are things of intrinsic value, serving for 
the food of man j or else for the uses of husbandry c . But in 
animals ferae naturae a man can have no absolute property. 

Of all tame and domestic animals, the brood belongs to the 
owner of the dam or mother ; the English law agreeing with 
the civil, that " partus sequihir ventrcm" in the brute creation, 
though for the most part in the human species It disallows 
that maxim. And therefore in the laws of England d , as well 
as Rome c , ,g si equam meant eqtms turn praegnantem Jeccrii, 
«< Hon est tuum sed mettm quod natum est" And, for this Puf- 
fendorf f gives a sensible reason ! not only because the male is 
frequendy unknown ; but also because the dam, during the 
time of her pregnancy, is almost useless to the proprietor, and 
must be maintained widi greater expence and care ; wherefore 
as her owner is die loser by her pregnancy, he ought to be the 
gainer by her brood. An exception to this rule is in the case 
of young cygnets ; which belong equally to the owner of the 
cock and hen, and shall be divided between them*. But 
[ 391 ] nere tne reasoniS of the general rule cease, and " eassanfe 
w rations cesrni et ipsa lex .-** for the male is well-known, by 
his constant association with the female ; and for the same 
reason the owner of the one doth not suffer more disadvan- 
tage, during the time of pregnancy and nurture, than the 
owner of die other. 



' S Mod. 319. 
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II. Other animals, that are not of a tame and domestic 
nature, are either not the objects of property at all, or else 
fall under our other division, namely, that of qualified, limited, 
or special property ; which is such as is not in it's nature per- 
manent, but may sometimes subsist, and at other times net 
subsist. In discussing which subject, I shall in the first place 
shew, how this species of property may subsist in such ani- , 
mals as are ferae naturae, or of a wild nature ; and then how 
it may subsist in any other things, when under particular 
circumstances. 

First then, a man may be invested with a qualified, but not 
an absolute, property in all creatures that are ferae naturae, 
either per itidustriam, propter impotcntiam, or propter privi- 
hgium. 

]. A qualified property may subsist in animals ferae 
naturae per itidustriam hominis : by a man's reclaiming and 
making them tame by art, industry, and education ; or by so 
confining them within his own immediate power, that they 
cannot escape and use their natural liberty. And under this 
head some writers have ranked all the former species of ani- 
mals we have mentioned, apprehending none to be originally 
and naturally tome, but only made so by art and custom : as 
horses, swine, and other cattle ; which if originally left to them- 
selves, would have chosen to rove up and down, seeking their 
food at large, and are only made domestic by use and fami- 
liarity: and are therefore, say they, called mamueta, quasi 
manui assueta. But however well this notion may be founded, 
abstractedly considered, our law apprehends the most obvious' 
distinction to be, between such animals as we generally see 
tame, and are therefore seldom, if ever, found wandering at 
large, wKich it calls domitae naturae .* and such creatures as £ 392 ] 
are usually found at liberty, which are therefore supposed to 
be more emphatically ferae naturae, though it may happen 
that the latter shall be sometimes tamed and confined by the 
art and industry of man. Such as are deer in a park, hares 
or rabbits in an inclosed warren, doves in a dove-house, 
pheasants or partridges in a mew, hawks that arc fed and 
commanded by their owner, and fish in a private pond or in 
trunks. These are no longer the property of a man, than 

voi- h . F F 
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while tliey continue in bin keeping or actual possession : but 
if at any time they regain their natural liberty, his property 
instantly ceases ; unless they have tummim rfVffptmU, which 
is only to l>e known by their usual custom of returning \ A 
maxim which is borrowed from die civil law 1 ; ** rtrerivniii 
ft animum videntur desimre habere tunc* cum revertendi constw- 
" tudinem dc$ei*uerint" The law therefore extends this pos- 
session farther than the mere manual occupation; for my 
tame hawk that is pursuing his quarry in my presence* though 
he is at liberty to go where he pleases, is nevertheless my 
property ; for he hath animum rtxertemlL So are my pigeons, 
that are flying at a distance from their home, (especially of 
tile currier kind,) and likewise the deer that is chased out of 
ray park or forest, and is instantly pursued by the keeper or 
forester; all which remain still in my possession, and I still 
pn serve my qualified property in them. But if they stray 
without my knowledge, and do not return in the usual manner, 
il is then lawful for any stranger to take them k . But if a 
deer, or any wild animal reclaimed, hath a collar or other 
mark put upon him, and goes and returns at his pleasure; or 
if a wild swan is taken, and marked and turned loose in the 
riwr, the owner's property in luni still continues, and it is not 
lawful for any one else to take him ' : but„otherwise, if the deer 
has been long absent without returning, or the swan leaves the 
neighbourhood. Bees also are Jirac naturae % but, when bftpej] 
and reclaimed, a man may have a qualified property in theui, 
by the law of nature, as well as by the civil law In . And to the 
same purpose, not to say in the same words, with the civil law* 
[ 393 ] speaks Bracton": occupation, that is, hiving or hit hiding diem. 
gives the property in bees: for though a swarm lights upon 
my tree, I have n more property in them till I have hived 
them, than i have in ihe buds which make their nests thereon ; 
and therefore if another hives them, he shall he -their proprie- 
tor: but a swarm, which fly from and out of my hive, are mine 
so long as I can keep them in sight, and have power to pursue 
them; and in ilx . circumstances no one else is untitled to 
take them. But it hath been also said p , that with us the only 

" Bracton,/, 2, C \. 7 Rap, 17. IW, /.4. c, 6, § 5. /**, a, 1. M- 

1 At*. &. Mf. ■ 1,9, c ». §3. 

\ Kindi. U 177. Dro, Abr, tU t /mpm*, 9f. cfcat 
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ownership in bees is ratione soli; and the charter of the forest p , 
which allows every freeman to be entitled to the honey found 
within his own woods, affords great countenance to this doc- 
trine, that a qualified property may be had in bees, in consider- 
ation of the property of the soil whereon they are found. - 

In all these creatures, reclaimed from the wildness of their 
nature, the property is not absolute, but defeasible : a property, 
that may be' destroyed if they resume their antient wildness 
and are found at large. For if the pheasants escape from the 
mew, or the fishes from the trunk, and are seen wandering at 
large in their proper element, they become ferae naturae again; 
and are free and open to the first occupant that hath ability to 
seize them. But while they thus continue my qualified or 
defeasible property, they are as much under the protection of 
the law, as if they were absolutely and indefeasibly mine ; and 
an action will lie against any man that detains them from ine, 
or unlawfully destroys them. It is also as much felony by 
common law to steal such of them as are fit for food (1), as it 
is to steal tame animals q : but not so, if they are only kept for 
pleasure, curiosity, or whim, as dogs, bears, cats, apes, parrots, 
and singing-birds * ; because their value is not intrinsic, but 
dependiug only on the caprice of the owner ' : though it is such 
an invasion of property as may amount to a civil injury, and [ 394 ] 
be redressed by a civil action *. Yet to steal a reclaimed hawk 
is felony both by common law and statute 11 ; which seems to be' 
a relic of the tyranny of our antient sportsmen. And, among 
our elder ancestors, the antient Britons, another species of 

P 9 Hen. HI. c. 13. r Bro. Abr. tU. Iretjtass, 407. 

« 1 Hal. P.O. 512. " 1 H«l. P. C. 512. 1 Hawk. P. C. 

' Lamb. Eiren. 275. e. 33- 37 E.HI, c 19. 

5 7 Rep. IS. 3 Inst. 109. 



(1) In all these cases, however, in which the first presumption is, that 
the animal is not a subject of property, it seems that it must be shown, 
that the thief knew that it was reclaimed; a fact to be made out by the 
same circumstantial evidence, by which a guilty knowledge is commonly 
brought home to a party, such as the place where, and the manner in 
which it was taken, kept, or used, the means of knowledge in the party, 
Wa.denial of the fact, or giving a false account, &c 1 Hawk. P. C. c 33. 
s. 26. East's P. C. c. xvl s. 41. 

rrS 
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reclaimed animals, viz. cats, were looked upon as creatures of 
intrinsic value ; and the killing or stealing one was a grievous 
crime, and subjected the offender to a fine ; especially if it be- 
longed to the king's household, and was the custos horrei regit, 
for which there was a very peculiar forfeiture w . And thus 
much of qualified property* in wild animals, reclaimed per 
industrial*. 

2. A qualified property may also subsist with relation to 
•Ai\\ma\s ferae naturae, ratione impotentiae, on account of their 
own inability. As when hawks, herons, or other birds build 
in my trees, or coneys or other creatures make their nests or 
burrows in my land, and have young ones there ; I have a 
qualified property in those young ones till such time as they 
can fly or run away, and then my property expires * : but, 
till then, it is in some cases trespass, and in others felony, for 
a stranger to take them away K For here, as the owner of the 
land has it in his power to do what he pleases with them, the 
law therefore vests a property in him of the young ones, in the 
same manner as it does of the old ones if reclaimed and con- 
fined; for these cannot through weakness, any more than 
the others through restraint, use their natural liberty and 
forsake him. (2) 

w " Si quit felem, horrei regit ctuto- meat similar to which, sir Edward Coke 

" dem, Occident velfurio abttuterit, fetis tells as, (7 Rep. 18.) there anciently was 

" tumma cauda suspendatur, capite art- for stealing swans ; only suspending 

" am attinqente, el in earn grama tritici them by the beak, instead of the tail. 
" effundantur, vsquedum tummitat cau- * Carta de forest. 9 Hen. III. c.13. 
u dae tritico co-operiatur." Wotton. > 7 Rep. 17. Lamb. Eiren.274. 

J.L.WaU. I.'a. c 5. ij 5. An amerce- 

(2) The property ratione impotentiae seems resolvable into the property 
ratione toll, which the author mentions in chapter twenty-seven. It may 
be laid down as a general rule, that the owner of land has a qualified pro- 
perty in all wild animals commorant on the land, which seems to be a 
natural result of the right, which he has to bring trespass against any one, 
who breaks into the land to take them. But it is more than coextensive 
with that right, as may be seen by the instances cited hereinafter, p. 419. 

Property ratione privilegH suspends property ratione ««&, and is of a 
still more extensive nature, because it is not taken away by a stranger's 
<lriving the animal beyond the limits of the privilege. Thus if A starts a 
hare in a forest or warren of B, hunts it into the ground of C, and kills it 
there, the property remains in B. Sutton v. Moody, 1 Ld. Ray. 250. 
IM Mod. 1 45. Churchyard v. Studdy, 1 4 East, 249. See post, 419. 
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3. A man may, lastly, have a qualified property hi animals, 
ferae naturae, propter pritnlegium : that is, he may have the 
privilege of hunting, taking, and killing them, in exclusion of 
other persons. Here he has a transient property in these C 395 2 
animals, usually called game, so long as they continue within 
his liberty * ; and may restrain any stranger from taking them 
therein : but the instant they depart into another liberty, this 
qualified property ceases. The manner, in which this privi- 
lege is acquired, will be shewn in a subsequent chapter. 

The qualified property, which, we have hitherto considered, 
extends only to animals Jerae naturae, when either reclaimed, 
impotent, or privileged. Many other things may also be the 
objects of qualified property. It may subsist in the very ele- 
ments, of fire or light, of air, and of water. A man can have 
no absolute permanent property in these, as he may in the 
earth and land ; since these are of a vague and fugitive nature, 
and therefore can admit only of a precarious and qualified 
ownership, which lasts so long as they are in actual use and 
occupation, but no longer. If a man disturbs another, and 
deprives him of the lawful enjoyment of these; if one obstructs 
another's antient windows a , corrupts the air of his house or 
gardens b , fouls his water c , or unpens and lets it out, or if he 
diverts an antient watercourse that used to run to the other's 
mill or meadow d ; the law will animadvert hereon as an injury, 
and protect the party injured in his possession. But the pro- 
perty in them ceases the instant they are out of possession ; 
for, when no man is engaged in their actual occupation, they 
become again common, and every man has an equal right to 
appropriate them to his own use. 

These kinds of qualification in property depend upon the 
peculiar circumstances of the subject-matter, which is not ca- 
pable of being under the absolute dominion of any proprietor. 
But property may also be of a qualified or special nature, on 
account of the peculiar circumstances of the owner, when the 
thing itself is very capable of absolute ownership. As incase 

* Cro. Cnr.554. M»r.48. 5 Mod. h 9 Hep. 59. Lut. <nt. 
:;-6. 12 Mod. 144. '9Kcp.59. 

* Rep. 58. " 1 Leon. lild. Skin. :»89. 

r f 3 
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of bailment, or delivery of goods to another person far a par- 
ticular use ; as to a carrier to convey to London, to an inn- 
keeper to secure in bis inn, or the tike. Here there is no 
absolute property in either the bailor or the bailee, the person 
delivering, or him to whom it is delivered : for the bailor hath 
only the right, and not the immediate possession ; the bailee 
hath the possession, and only a tem p o r ary right. But it is a 
qualified property in them both ; and each of them i> entitled 
to an action, in case the goods be damaged or taken away : 
the bailee on account of his immediate possession : the bailor, 
because the possession of the bailee is, mediately, his posses- 
' sion also e . So also in case of goods pledged or pawned upon 
condition, either to repay money or otherwise; both the 
pledgor and pledgee hare a qualified, but neither of them an 
absolute, property in them : the pledgor's property is condi- 
tional, and depends upon the performance of the condition of 
repayment, $c.\ and so too is that of the pledgee, which de- 
pends upon it's non-performance r . The same may be said 
of goods distreined for rent, or other cause of distress: which 
are in the nature of a pledge, and are not, at the first taking, 
the absolute property of either the distrainor, or party dis- 
treined upon ; but may be redeemed, or else forfeited, by the 
subsequent conduct of the latter. But a servant, who hath 
the care of his master's goods or chattels, as a butler of plate, 
a shepherd of sheep, and the like, hath not any property or 
possession either absolute or qualified, but only a mere charge 
or oversight *. 

Having thus considered the several divisions of property 
in possession, which subsists there only, where a man hath both 
the right and also the occupation of the thing ; we will proceed 
next to take a short view of the nature of property in action, 
or such where a man hath not the occupation, hot merely a 
bare right to occupy the tiling in question ; the possession 
whereof may however be recovered by a suit or action at law ; 
from whence the thing so recoverable is called a things or 
fj 397 ] ctow '» action h . Thus money due on a bond is a chose in 

1 1 Hull. Abr. 607. h The same uien, and Uw same, d*. 

' Cro. Juc. '245. nomination, of property prevailed in 

• ) Jn»t. lOS. i he civil law. " Hem in bum mutru 
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action ; for a property in the debt vests at the time of forfeiture 
mentioned in the obligation, but there is no possession till 
recovered by course of law. If a man promises, or covenants 
with me, to do any act, and fails in it, whereby I suffer damage, 
the recompence for this damage is a chose in action ; for thoogh 
a right to some recompence vests in me at the time of the 
damage done, yet what and how large such recompence shall 
be» can only be ascertained by verdict ; and the possession 
can only be given me by legal judgment and execution. . In 
the former of these cases the student will observe, that the 
property, or right of action, depends upon an express contract 
or obligation to pay a stated sum : and in the latter it depends 
upon an implied contract, that if the covenantor does not per- 
form the act he engaged to do, he shall pay me the damages 
I sustain by this breach of covenant. And hence it may be 
collected, that all property in action depends entirely upon 
contracts, either express or implied ; which are the only regular 
means of acquiring a chose hi action, and of the nature of which 
we Shall discourse at large m a subsequent chapter. 

At present we have only to remark, that upon all contracts 
or promises, either express or implied, and the infinite variety 
of Cases into which they are and may be spun out, the law gives 
an action of some sort or other to the party injured in case of 
non-performance ; to compel the wrongdoer to do justice to 
the party with whom he has contracted, and, on failure of 
performing the identical thing he engaged to do, to render 
a satisfaction equivalent to the damage sustained. But while 
the thing, or it's equivalent, remains in suspense, and the in- 
jured party has only the right and not the occupation, it is 
called a chose in action ; being a thing rather in potentia than 
in esse ; though the owner may have as absolute a property in, 
and be as well entitled to, such things in action, as to things in [ 398 J 
possession. 

And, having thus distinguished the different degree or quan- 
tity of dominion ox property to which things personal are subject, 

" habere intelligimur, quotient ad rem- "jicliowbus, petitionibus, pertecuHoni- 
'" perandum earn actionem habeamus." ** but.' Nam et kaec in bonit ette vidtn 
(Ff.41.l. 52.) And •grta,«aeque bonis. " tut." (JJT. 30.T6. 49.) 
" adnumerabilur etiam, d quid ett in 

F F 4 
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w« may add a word or two concerning the time of their enjoy- 
ment, and the number of their Gamers , in conformity to the me- 
thod before observed in treating of the property of things real. 

First, as to the time of enjoyment. By the rules of the 
antient common law, there could be no future property, to 
take place in expectancy, created in personal goods and chat- 
tels ; because, being things transitory, and by many accidents 
subject to be lost, destroyed, or otherwise impaired, and the 
exigencies of trade requiring also a frequent circulation there- 
of, it would occasion perpetual suits and quarrels, and put a 
stop to the freedom of commerce, if such limitations in re- 
mainder were generally tolerated and allowed. But yet in 
last wills and testaments such limitations of personal goods 
and chattels, in remainder after a 'bequest for life, were per- 
mitted ' : though originally that indulgence was only shewn, 
when merely the use of the goods, and not the goods them- 
selves, was given to the first legatee 11 ; the property being 
supposed to continue all the time in the executor of the devi- 
sor. But now thai distinction is disregarded 1 : and therefore 
if a man either by deed or will limits his books or furniture 
to A. for life, with remainder over to B., this remainder is 
good. (3) But, where an estate-tail in things personal is given 
to the first orany subsequent possessor, it vests in him the total 
property, and no remainder over shall be permitted on such 
a limitation m . For this, if allowed, would tend to a perpe- 
tuity, as the devisee or grantee in tail of a chattel has no me- 
thod of barring the entail : and therefore the law vests in him 
at once the entire dominion of goods, being analogous to the 
fee-simple which a tenant in tail may acquire in a real estate. 

[ 399 ] Next, as to the number of owners. Things personal may 
belong to their owners, not only in severalty, but also \n joint- 
tenancy, and in common, as well as real estates. They can- 

' 1 JEqu. Cas. abr. 360. , > 2 Freem. 206. 

k Mar. 106. • 1 P. Wms.290. 



(3) But it is questionable, whether such u limitation by deed would be 
valid ; it is iibual, I believe, in such a case, to employ the intervention of 
trustees. 
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not indeed be vested' in coparcenary ; because they do not 
descend from the ancestor to the heir, which is necessary to 
constitute coparceners. But if a horse, or other personal chat- 
tel, be given to two or more, absolutely, they are joint-tenants 
hereof ; and, unless the jointure be severed, the same doctrine 
of survivorship shall take place as in estates of lands and tene- 
ments n . And, in like manner, if the jointure be severed, as 
by either of them selling his share, the vendee and the remain- 
ing part-owner shall be tenants in common, without any jus 
accreseendi or survivorship °. So also, if 100/. be given by will 
to two or more, equally to be divided between them, this makes 
them tenants in common p ; as we have formerly seen q , the 
same word would have done in regard to real estates. But 
for the encouragement of husbandry and trade, it is held 
that a stock on a farm, though occupied jointly, and also a 
stock used in a joint undertaking, by way of partnership in 
trade, shall always be considered as common and not as joint 
property, and there shall be no survivorship therein r . 

" Litt. § 281. 1 Vera. 482. i pag. 193. 

• Litt. §321. r 1 Vera. 217. Co. Litt. 182, 

p 1 Equ. Cm. «br. 292. - 
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CUA1TEK THE TWENTY-SIXTH. 

or TITLE to THINGS PERSONAL 
by OCCUPANCY. 



\\TE are next to consider the title to things personal, or the 
various means of acquiring, and of losing, such property 
as may be had therein : both which considerations of gain 
and loss shall be blended together in one and the same view, 
as was done in oar observations upon real property ; since it 
is for the most part impossible to contemplate the one, with- 
out contemplating the other also. And these methods of 
acquisition or loss are principally twelve : — 1. By occupancy. 
2. By prerogative. 3. By forfeiture. 4. By custom. 5. By 
succession. 6. By marriage. 7. By judgments 8. By gift or 
grant. 9. By contract. 10. By bankruptcy. 1 1. By testa- 
ment. 12. By administration. 

And, first, a property in goods and chattels may be 
acquired by occupancy: which we have more than once 
remarked *, was the original and only primitive method of 
acquiring any property at all ; but which has since been re- 
strained and abridged, by the positive laws of society, in 
order to maintain peace and harmony among mankind. 
For this purpose, by the laws of England, gifts, and con- 
tracts, testaments, legacies, and administrations, have been 
introduced and countenanced in order to transfer and con- 
tinue that property and possession in things personal, which 
[ 401 ] has once been acquired by the owner. And, where such 
things are found without any other owner, they for the most 
part belong to the king by virtue of his prerogative ; except 

- See peg. 3. 8. 358. 
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in some lew instances, wherein the original and natural right 
of occupancy is still permitted to subsist, and which we are 
now to consider. 

J. Thus, in the first place, it hath been said, that any- 
body may seize to his own use such goods as belong to an 
alien enemy b . For such enemies, not being looked upon as 
members of our society, are not entitled, during their state of 
enmity, to the benefit or protection of the laws ; and there- 
fore every man, that has opportunity, is permitted to seize upon 
their chattels, without being compelled as in other cases to 
make restitution or satisfaction to the owner. But this, how- . 
ever generally laid down by some of our writers, must in 
reason and justice be restrained to such captors as are autho- 
rized by the public authority of the state, residing in the 
crown c ; and to such goods as are brought into this country 
by an alien enemy, after a declaration of war, without a sale- 
conduct or passport. And therefore it hath been hold en \ 
that where a foreigner is resident in England, and afterwards 
a war breaks out between his country and ours, his goods 
are not liable to be seized. It hath also been adjudged, that 
if an enemy take the goods of -an Englishman, which are 
afterVards retaken by another subject of this kingdom, the 
former owner shall lose his property therein, and it shall be 
indefeasibly vested in the second taker ; unless they were re^ 
taken the same day, and the owner before sun-set puts in his 
claim of property e . Which is agreeable to the law of nations, 
as understood in the time of Grotius f , even with regard to 
captures made at sea ; which were held to be the property of 
the captors after a possession of ^wenty-four hours ; though 
the modern authorities 8 require, that before the property 
can be changed, the goods must have been brought into port^ 
and have continued a night intra prasidia, in a place of safe [ 402 3 
custody, so that all hope of recovering them was lost (1) 

h Finch. L. 178. c Ibid. 

* Freem. 40. f dej. b. $p. L 8. c.6. $ 8. 

* Bra. Abr. tit, properties 88. forfeit- « Bynkerah. quae*. Jur. puil. I. 4. 
we. 57. Rocc de Auecur. not. 66. 

( 1 ) The question what is a complete capture, so a* to divest the owner's 
property, is coiuideied by the Bogtieh Law in different nninjg+feiew, witlv 

**■ reference 
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And, :k> iii the goods of an enemy, no also in his persott, a 
man may acquire a sort of qualified property, by taking him 
a prisoner in war h ; at least till his ransom be paid 1 , (2) And 

h Bro. Ahr. tit. prapertte, 18. tmpus in the register : 102.) for break- 

j We meet with a curious writ of ing a man's house, taid setting such hi* 




reference to different parties. 1st, As between the captor and owner, it i ? 
said that the property never changes, bat that the latter may, at any dis- 
tancc of time, and after any solemnities pitted, retake his own again. If 
by this is meant, that during the war he may seize his vessel or other goods 
wherever he can find them in an enemy's hands, and that upon recapture she 
wit! be his own again without condemnation, it b probably quite correct ; 
but in a general sense, the terms would require some limitation ; because, 
I conceive, after the conclusion of the war, when the right to take by force 
had ceased, the captor would have a good title as against the original 
owner, and that even, if the vessel had never been regularly condemned. 
This seems warranted by the decision in the case of the Harmony, 
Vol. III. p. 108. n. (13). She had been captured by an American, and 
before condemnation, recaptured after the cessation of hostilities ; she was 
then, by a decree of the court, restored to the owner, on payment of ml- 
vage; yet upon the claim of the captors, she was decreed to be delivered 
up to them by the original owner. 

2d, As between the captor's vendee, and the owner, 1 conceive the law 
would be the same as in the former case ; except where the captor, during 
the war, and while the right of recapture subsisted against him, sells to a 
neutral, against whom the right of recapture does not subsist. In this case 
it is possible that the captor might be able to confer a title, though he had 
none himself; and it seems, that a regular condemnation of the vessel in. 
a competent court is necessary and sufficient for that purpose. See a Burr. 
694. 

3d, As between the recaptor and the owner, if the thing taken he a ship 
or vessel, or any goods therein, the legislature has provided for the cane by 
43 G.J. c. 160., and enacted in effect, that the recaptor can never 
acquire a property a* against the owner, hut must deliver up the thing 
taken on payment of salvage ; which is one eighth of the value if the re- 
eupture be made by any of H, M's. ships, and one siith if by a priviittvr or 
any other ship. Supposing the thing taken were not within the provisions 
of the statute, the law of nations would determine the question, and I pre- 
sume the principle would be such a possession by the original captor, as 
destroyed all hope of recovery by the owner. 

4th, As between the owner insured, and the insurer, the capture i* com- 
plete, so that the former may abandon to the latter, and claim as for a 
total loss, the moment it is made. Whether the recovery take place be- 
fore or after condemnation, will make no difference, but the insurer will 
then stand in the place of the famed ; and fen entitled to the ship or other 
thing on payment of the salvage. Pork on Ins. 10fl! 7th edit. 

(2) The wealth to be amassed by the ransom of prisoners of war was one 
*>l the sieat inducement!) to military ttrviot* and Ottritnii JB rtaiWI of the 

inmutUui.it 
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this doctrine seems to have been extended to negro-servant* ', 
who are purchased, when captives, of the nations with whom 
they are at war, and are therefore supposed to continue in 
some degree the property of their masters who buy them : 
though, accurately speaking, that property (if it indeed con- 
tinues,) consists rather in the perpetual service, than in the 
body or person of the captive k . 

1. Thus again, whatever moveables are found upon the 
surface of the earth, or in the sea, and lire unclaimed by any 
owner, are supposed to be abandoned by the last proprietor ; 
and, as such, are returned into the common stock and mass 
of things : and therefore they belong, as in a state of nature, 
to the first occupant or fortunate finder, unless they fall 
within the description of waifs or estrays, or wreck, or hid- 
den treasure ; for these, we have formerly seen l , are veste4 
by law in the king, and form a part of the ordinary revenue 
of the crown. 

3. Thus too the benefit of the elements, the light, the 
air, and the water, can only be appropriated by occupancy. 
If I have an antient window overlooking my neighbour's 
ground, he may not erect any blind to obstruct the light : 
but if I build my house close to his wall, which darkens it, 

prisoner at large. " Quart domum ipdut " satisfactum font, detinuit) Jregit, et 

" IV. apud. A. (in qua idem W. quendam " iptum H. cejnt et abduxit, vet quo 

" H. Scotum per iptum W. de guerra " voluit abire permirit, $c. 

" capium tanquam prisonem juum, ' 2 Ler. 801. 

" quoutque sibi de centum litrit,per quai k Carth. 396. Ld. Raym. 147. Salk. 

" idem H. redemptionem tuam cumprae- 667. 

"fato W. pro vita sua talvanda fecerat ' Book I. ch. 8. 



importance which was attached to this consideration, occur in history. 
Thus, when the Maid of Orleans was to be brought to her disgraceful trial, 
the advisers of the measure thought it right to pay her captors, whose pro- 
perty she had become, a sum equal to what it was supposed they might be 
able to make by her ransom. Turner's Hist. vol. iii. p. 101. In Fenn's Let- 
ters is one from an English admiral, stating his determination to kill or 
drown the crews of one hundred merchantmen which he had taken, unless 
the council wish to preserve their lives. Vol. i. p. 213. Lingard's Hist. 
vol.v. 1 1 8. Sometimes in the contracts of service, the king stipulates that he 
should be allowed to buy captives of a certain rank from the captors at a 
certain price. 
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J cannot compel him to demolish his wall ; for there the first 
occupancy is rather in him, than in me. If my neighbour 
C 403 ] makes a tan-yard, so as to annoy and render less salubrious 
the air of my house or gardens, the law will furnish me with 
a remedy ; but if he is first in possession of the air, and I 
fix my habitation near him, the nuisance is of my own seeking, 
and may continue. If a stream be unoccupied, I may erect 
* mill thereon, and detain the water ; yet not so as to injure 
my neighbour's prior mill, or his meadow: for he hath by 
the first occupancy acquired a property in the current. 

4. With regard likewise to animals ferae naturae^ all 
mankind had by the original grant of the Creator a right to 
pursue and take any fowl or insect of the air, any fish or 
inhabitant of the waters, and-any beast or reptile of the field ; 
and this natural right still continues in every individual, 
unless where it is restrained by the civil laws of the country. 
And when a man has once so seized them, they become while 
living his qualified property, or if dead, are absolutely his own : 
so that to steal them, or otherwise invade this property, is, 
according to their respective values, sometimes a criminal 
offence, sometimes only a civil injury. The restrictions, 
which are laid upon this right, by the laws of England, relate 
principally to royal fish, as whale and sturgeon, and such 
terrestrial, aerial, or aquatic animals as go under the deno- 
mination of game ; the taking of which is made the exclusive 
right of the prince, and such of his subjects to whom he has 
granted the same royal privilege. (3) But those animals which 
are not expressly so reserved, are still liable to be taken and 
appropriated by any of the king's subjects, upon their own 
territories ; in the same manner as they might have taken 
even game itself, till these civil prohibitions were issued : 
there being in nature no distinction between one species of 
wfld animals and another, between the right of acquiring 
property in a hare or a squirrel, in a partridge or a butterfly : 
but the difference, at present made, arises merely from the 
positive municipal law. 



(8) See post. p. 415. 
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5. To this principle of occupancy also must be referred 
the method of acquiring a special personal property in corn, 
growing on the ground, or other emblements, by any possessor 

of the land who hath sown or planted it, whether he be [ 404 ] 
owner of the inheritance, or of a less estate : which emble- 
ments are distinct from the real estate in the land, and subject 
to many, though not all, the incidents attending personal 
chattels. (4) They were devisable by testaments before the sta- 
tute of wills , m , and at the death of the owner shall vest in hia 
executor and not his heir ; they are forfeitable by outlawry 
in a personal action": and by the statute 11 Geo. II. c.19. 
though not by the common law °, they may be distreined for 
rent arrere. The reason for admitting the acquisition of this 
special property, by tenants who have temporary interests, 
was formerly given p ; and it was extended to tenants in fee, 
principally for the benefit of their creditors : and therefore, 
though the emblements are assets in the hands of the executor, 
are forfeitable upon outlawry, and distremable for rent, they 
are not in other respects considered as personal chattels : and 
particularly they are not the object of larceny before they 
are severed from the ground *. 

6. The doctrine of property arising from accession is also 
grounded on the right of occupancy. By the Roman law, 

"> Perk. § 512. ° I Eoll.Abr.66S. 

" Bro. Abr. tit. emblements, 31. p page 123. 146. 
.5 Rep. 116. i 3 Inst. 109. 



(4) Mr. Christian controverts this doctrine, and I think, with justice; the 
right to emblements, so far from being a natural right founded on occu- 
pancy, seems to be one of the most strictly technical rights in the law. 
Possession and cultivation of land, indeed, while they continued, would 
naturally give a right to the crops and product of every kind ; but this is a 
right to certain specified products, not to all, continued after the posses- 
sion of the land, and all interest in it has ceased. The reason too is ob- 
vious, and artificial, encouragement of cultivation, by assuring to the culti- 
vator the produce of his labour. This reason equally applies to tenant ' 
in fee, as to tenant for life, or years ; it is the same thing to give a man 
the right of disposition, as to give him the thing itself, and when land was 
not devisable, the doctrine of emblements had this effect as to the crops. 
The oldest tenant in fee might continue to cultivate with care, secure that 
he might dispose of the produce as he pleased. 
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if any given corporeal substance received afterwards an 
accession by natural or by artificial means, as by the growth 
of vegetables, the pregnancy of animals, the embroidering of 
cloth, or the conversion of wood or metal into vessels and 
utensils, the original owner of the thing was entitled by his 
right of possession to the property of it under such it's state 
of improvement ' : but if the thing itself, by such operation, 
was changed into a different species, as by making wine, oil, 
or bread, out of another's grapes, olives, or wheat, it belonged 
to the new operator ; who was only to make a satisfaction to 
the former proprietor for the materials which he had so con- 
verted*. And these doctrines are implicitly copied and 
adopted by our Bracton*, and have since been confirmed by 
[ 405 ] many resolutions of die courts u . It hath even been held, 
that if one takes away and clothes another's wife or son, and 
afterwards they return home, the garments shall cease to 1h? 
his property who provided them, being annexed to the person 
of the child or woman w . 

7. But in the case of confusion of goods, where those of 
two persons are so intermixed that the several portions can 
be ' no longer distinguished, the English law partly agrees 
with, and partly differs from, the civil. If the intermixture 
be by consent, I apprehend that in both laws the proprietors 
have an interest in common, in proportion to their respective 
shares \ But if one wilfully intermixes his money, corn, 
or hay, with that of another man, without his approbation 
or knowledge, or casts gold in like manner into another's 
melting pot or crucible, the civil law, though it gives the sole 
property of the whole to him, who has not interfered in the 
mixture, yet allows a satisfaction to the other for what he 
has so improvidently lost y . But our law, to guard against 
fraud, gives the entire property, without any account, to him 
whose original dominion is invaded, and endeavoured to be 
rendered uncertain without his own consent \ 

' Intl. 2.1.25, 26. St. Ff. 6. 1. 5. w Moor. 214. 

• Inst. 2.1. 25. 34. * Intt. 2. 1. 27, 28. 1 Vera. 217. 

• 1.2. C.2&S. ' Intt. 2. 1.28. 

• Bro.Jbr. til. jmjKHie, 23. $Ioor. ■ Popb.38. 2 Bulsir. 325. 1 Hal. 
20. Popb.38. P. C. 513. 2 Vera. 516. 
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8. There is still another species of property, which (if it 
subsists by the common law) being grounded on lalxrar and 
invention, is more properly reducible to the head of occu- 
pancy than any other; since the right of occupancy itself is 
supposed by Mr. Locke * and many others b , to be founded 
on the personal labour of the occupant. And this is the 
right, which an author may be supposed to have in his own 
original literary compositions : so that no other person with- 
out his leave may publish or make profit of the copies. When 
a man by the exertion of his rational powers has produced 
an original work, he seems to have clearly a right to dispose of 
that identical work as he pleases, and any attempt to vary the 
disposition he has made of it, appears to be an invasion of that [ 406 ] 
right. Now the identity of a literary composition consists en- 
tirely in the sentiment and the language; the same conceptions, 
clothed in the same words, must necessarily be the same com- 
position : and whatever method be taken of exhibiting that 
composition to the ear or the eye of another, by recital, by 
writing, or by printing, in any number of copies, or at any 
period of time, it is always the identical work of the author 
which is so exhibited; and no other man (it hath been thought) 
can have a right to exhibit it, especially for profit, without 
the author's consent. This consent may perhaps be tacitly 
given to all mankind, when an author suffers his work to be 
published by another hand, without any claim or reserve of 
right, and without stamping on it any marks of ownership ; it 
being then a present to the public, like building a church or 
bridge, or laying out a new highway ; but, in case the author 
sells a single book, or totally grants the copyright, it hath 
been supposed, in the one case, that the buyer hath no more 
right to multiply copies of that book for sale, than he hath to 
imitate for the like purpose the ticket which is bought for ad- 
mission to an opera or a concert; and that in the other, the 
whole property, with all it's exclusive rights, is perpetually 
transferred to the grantee. On the other hand it is urged, 
that though the exclusive property of the manuscript, and all 
which it contains, undoubtedly belongs to the author, before 
it is printed or published ; yet, from the instant of publica- 
tion, the exclusive right of an author or his assigns to the 

* on Gov. part 2. ch J b Sea png. 8. 
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sole communication of his ideas immediately vanishes and 
evaporates; as being a right of too subtile and unsubstantial 
a nature to become the subject of property at the common 
Jaw, and only capable of being guarded by positive statutes 
and special provisions of the magistrate. 

The Roman law adjudged, that if one man wrote any thing 
on the paper or parchment of another, the writing should be- 
long to the owner of the blank materials : meaning thereby 
the mechanical operation of writing, for which it directed the 
[ 407 ] scribe to receive a satisfaction ; for in works of genius and 
invention, as in painting on another man's canvas, the same 
law d gave the canvas to the painter. As to any other pro- 
perty in the works of the understand Ing, the law is silent ; 
though the sale of literary copies, for the purposes of recital 
or multiplication, is certainly as antient as the times of Te- 
rence % Martial f , and Stattus «. Neither with us in Eng- 
land hath there been (till very lately) any final 11 determination 
upon the right of authors at the common law. 

But whatever inherent copyright might have been sup- 
posed to subsist by the common law, the statute 8 Ann. c. 19. 
(amended by stat. 15 Geo. Ill, e,5S.) hath now declared that 
the author and his assigns shall have the sole liberty of print- 
ing and reprinting his works lot the term of fourteen years, 
and no longer i ,- and hath also protected that property by ad- 
ditional penalties and forfeitures : directing farther, that if, at 
the end of that term, the author himself be living, the right 
shall then return to him for another term of the same dura- 



' Si in ctiartis m?mbrnnisve tuts car- 
men ret ttutormm. i>d (trtitianem Tiiiut 
$cri}iserit t Aujut corporis non Titiux mi 
lit domiHUi am viderit, But, L'. 1.3JJ. 
See pag. 404. 

* Ibid. § 34- 

* Frol. in Eunuch. 20. 

* Epigr, U 67, iv.7£. xiii,3. *ir.J94. 

* Juik vii. 83. 

h Since this tv*s first write en, it tm 
determined in the c*» of ffltler v. 7Wy- 
Ur, in B, R. Patch. V Geo. III. IT*!;!, 



tlmt an eicluitec and permanent copy- 
right in author* su busted by the com- 
mon i»w. But after war da, in the caae 
of Dvnatdsi.ni x,Becktl t befurc the house 
of lords, 22 Febr. 1774, it wm held thai 
no copyright now siibsleU in author*, 
after the expiration of the several icttiu 
created by the statute of queen Anne. 

1 By statute 15 Geo, III. c. 53! some 
additional privileges In this respect are 
granted tu A* univenttiej, and certain 
oilier learned societies. 
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tion(5) : — and a similar privilege is extended lo the inventors 
of prints and engravings, for the term of eigbt-nnd-twenty 



(5) By the 54 G.. t, c. 156, the term of copj'right in the author and his 
assignee by instrument in writing, is extended to twenty- eight years abso- 
lutely, and fur the life of the author if he survives that period; whoever 
violates it, is liable to a special action on the case with double costs, and 
forfeiture of the pirated edition to the owners of the copyright ; as well as 
to a penalty of threepence a sheet, to he paid one moiety to the king, and 
the other to any informer who shall sue for it. 

No subject has been more discussed, either in its general principles, or 
particular details, than that of literary property; the abstract and absolute 
rights of authors to a property in the production of their intellects was 
long maintained by the greatest ornaments of the bench and bar; and 
ainee the decision of that point finally in the negative, the extent to which, 
and the terms upon which a limited property should be grunted by tin- 
legislature, have been equally matters of warm dispute. These question* 
do not seem finally settled. 

Under the last Bet it is expressly provided, that the neglect to enter a 
work at Starioncr's Hall shall not at .all affect the copyright ,* but that 
neglect h punishable with a penalty to be recovered by any common in- 
former ; and the publisher is still obliged to supply eleven copies of the 
first edition to the British Museum, and ten other public libraries, the 
copy for the British Museum to be on the best paper on which the work 
is printed, and those for the others on the paper of which the largest 
impression tor sale consists. It is against this regulation that the prin- 
cipal complaints are now made ; it is said to be an oppressive tax on the 
publishers of expensive works, and to operate as a restraint amounting 
almost to a prohibition of the publication of certain works, which are very 
costly, and limited in the number of copies. It is probable that this ques- 
tion will again be submitted to the consideration of the legislature. 

Upon the principle of preventing a civil injury which a court of law can 
only redress, the court of chancery interferes to protect the owners of 
copyright by issuing an injunction to restrain the sale of pirated copies, 
and an order to produce an account of such copies printed and sold. This 
lias carried the greater number of eases on the subject into those courts. 
The principle on which the court interferes, i» the protection of property ; 
it requires, therefore, a clear title in the party complaining, us the condition 
of its interference. It follows from this, that the work must be of such a 
nature, that damages might be recovered in a court of common law for 
pirating it ; that is, it must be a work neither of an immoral, scandalous, 
or libellous character. Whether the work was in manuscript or print, and 
whether the author did or did not intend to make a profit by its publi- 
cation, is immaterial. If the right or the infringment be disputed in fact, the 
court will sometimes direct an issue to be tried in a court of common law, 
and finally sustain or dissolve die injunction according to the result of 
that trial. See tValcot v. ]V,Uk<r, 7 Ves. J. I. Sauthey v. Sherwood, 
3 Mer. 43 ft 
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years, by the statutes of 8 Geo. II. c. 13. and 7 Geo. III. c.SS. 
besides an action for damages, with double costs, by statute 
17 Geo. III. c,57. (6) All which parliamentary protections 
appear to have been suggested by the exception in the statute 
of monopolies, 21 Jac. I. c.3. which allows a royal patent of 
privilege to be granted for fourteen years to any inventor of a 
new manufacture, for the sole working or making of die same; 
by virtue whereof it is held, that a temporary property therein 
becomes vested in the king's patentee k . (7) 

* 1 Venn. 62. 



It should be observed in conclusion, tlmt the statute* of copyright arc 
considered to have reference to British printing, and British publication. 
If an author prints and publishes abroad, and does not use due diligence 
to become the first printer and publisher here also, any third person pro- 
curing the work from abroad, may innocently print and publish it here. 
dementi v, Walter, 2 B. & C. B61. 

(6) The principle of these acts has been extended by the 38 G, 3. e.7l., 
and the 54G.S. c.56. to the case of sculpture. The copyright (if it may he 
so called) of all models, copies, or casts, of any subject being matter of inven- 
tion in sculpture or relief, is vested in the first author or Ms assignee, for the 
term of fourteen years, and fourteen more if the author is alive at the end 
of the first fourteen, provided the proprietor's name with the date be 
affixed before the first publication. Whoever violates this right, is subject 
to an action on the case by the proprietor, in which, besides such damage* 
as a jury shall give, he shah pay double costs of suit j but the action must 
be brought within sin months after discovery of the offence. 

(7 J I forbear to go into any analysis of the numerous cases, which are lu- 
be found in the books on the subject o( patents* The two main conditions 
of a legal patent are implied in the text — the thing in favour of which it 
is granted, mu^t he a new original invention, as brought into practice; and 
the patentee must furnish so clear u specification of it, that the public may 
be able to have the benefit of it as fully and as cheaply as the patentee 
himself, at the end of the fourteen years, during which he is rewarded for 
his ingenuity by having the sole making of it. I beg to refer the student 
to Sir W. D. E van's note on the Hat. of James, in his Collection of tho 
Statutes, vol. ii. p. 3. 
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CHAPTER THE TWENTY SEVENTH. 

of TITLE by PREROGATIVE and 
FORFEITURE. 



A SECOND method oC acquiring property in personal 

chattels is by the kings prerogative s whereby a right may 
accrue either to the crown itself, or to such as claim under 
the title of the crown, as by the king's grant, or by prescrip- 
tion, which supposes an antient grant. 

Sucit in the first place are all tribute*) ta-irs, aud customs, 
whether constitutionally inherent in the crown, as flowers of 
the prerogative and branches of the census regalis or antient 
royal revenue, or whether they be occasionally created by 
authority of parliament ; of both which species of revenue 
we treated largely in the former volume. In these the king 
acquires ami the subject loses a property, the instant they 
become due: if paid, they are a chase in possession; if unpaid, 
a chose in action. Hither also may be referred all forfeitures, 
fines, and amercements due to the king, which accrue by 
virtue of his antient prerogative, or by particular modern 
statutes : which revenues created by statute do always assi- 
milate, or take the same nature, with the antient revenues ; 
and may therefore be looked upon as arising from a kind of 
artificial or secondary prerogative. And, in cither case, the 
owner of the thing forfeited, and the person fined or amerced, 
Jose and part with the property of the forfeiture, fine, or 
amercement, the instant the king or his grantee acquires it. 

In these several methods of acquiring property by preroga- [ 4Q9 1 
tive there is also this peculiar quality, that the king cannot 
have a joint property with any person in one entire chattel, 

a a 3 




/ 




Mi 



THE RIGHTS 



Book 1L 



or such a one as is not capable of division or separation ; but 
where the titles of the king and a subject concur, the king 
shall have the whole : in like manner as the king cannot, 
either by grant or contract, become a joint-tenant of a chattel 
real with another person"; but by such grant or contract shall 
become entitled to the whole in severalty. Thus, if a horse 
be given to the king and: a private person* the king shall 
have the sole property : if a bond be mode to the king and u 
subject, the king shall have the whole penalty; the debt or 
duty being one single chattel b ; and so, if two persons hove 
the property of a horse between them, or have a joint debt 
owing them on bond, and one of them assigns his part to the 
king, or is attainted, whereby his moiety is forfeited to the 
crown ; the king shall have the entire horse, and entire debt*. 
For, as it is not consistent with the dignity of- the crown to 
be partner with a subject, so neither does the king ever lose 
his right in any instance; but where they interfere, his is 
always preferred to that of another person d : from which two 
principles it is a necessary consequence, that the innocent 
though unfortunate partner must lose his share in both the 
debt and the horse, or in any other chattel in the same cir- 
cumstances. 

This doctrine has no opportunity to take place in certain 
other instances of title by prerogative, that remain to be 
mentioned : as the chattels thereby vested are originally and 
solely vested in die crown, without any transfer or derivative 
assignment either by deed or Jaw from any tbrmer proprietor. 
Such is the acquisition of property in wreck, in treasure-trove, 
in waifs, in estrays, in royal fish, in swans, and the like : 
[ 410 ] which are not transferred to the sovereign from any former 
owner, but are originally itthncnt in him by the rules of law, 
and are derived to particular subjects, as royal franchises, by 
his bounty. These are ascribed to him, partly upon the 
particular reasons mentioned in the eighth chapter of die 
former book ; and partly upon the general principle of their 
being bona vacantia, and therefore vested in the king, as well 



* &* pug, J HI. 

* Fi«2. At*, u Jtiur, 38. 
211. 



* Cro. Elii. 90S. Vlowit 323. 
Ploti'd. Finch. Law. J7«. 10 Mwi- IMS, 

* C«. Uf- TO. 
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to preserve the peace of the public, as in trust to employ 
them for the safety and ornament of die commonwealth. 

There is also a kind of prerogative copyright subsisting in 
certain books, which is held to be vested in the crown upon 
different reasons. Thus, ]. The king, as the executive 
magistrate, has the right of promulgating to the people all 
acts of state and government. This gives him the exclusive 
privilege of printings at his own press, or that of -his grantees, 
all acts of "parliament) proclamations, and orders of council. 
2. As supreme head of the church, he hath a right to the 
publication of all liturgies and books of divine service. 3. He 
is also said to have a right by purchase to the copies of such 
law-books, grammars, and other compositions, as were com- 
piled or translated at the expence of the crown. And upon 
these two last principles, combined, the exclusive right of 
printing the translation of the Bible is founded. (1) 

There still remains * another species of prerogative pro- 
perty, founded upon a very different principle from any that 
have been mentioned before ; the property of such animals 
ferae naturae, as are known by the denomination of game, 
with the right of pursuing, taking, and destroying them: 
which is vested in the king alone, and from him derived to 
such of his subjects as have received the grants of a chase, a 
park, a free warren, or free fishery. This may lead us into 



(1) It- has been argued that copyright in the king and his subjects stands 
on the same foundation of property, and therefore lhat when it was deter* 
mined, that] no such right existed in the latter, it should have followed, 
that there was none in the former. See Evans' Coll. of Stat, vol.ii. p. 15. 
But it should be remembered, that in the case of Donaldson v. Beckett, re- 
ferred to at p. 407., a majority of judges, affirmed the existence of such a' 
right in the subject at common law, but held that it was restrained or taken 
away by the statute, which statute would have no operation on the same 
right in the king. 

Lord Camden, however, treated this foundation of copyright in the 
crown with great contempt, and specifically as applied to the translation 
of the Bible. It seems perhaps, therefore, safer to rest it on those grounds 
of public convenience, which are the best foundations of all prerogative 
rights ; and at all events, the right itself has now been admitted for so 
many centuries, that even they who oppose it in theory, confess that it 
cannot in practice be attacked with any success. 
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an inquiry concerning the original of these Iran cl uses, or 
royalties, on which we touched a little in a former chapter 1 : 
[ *f 1 ] the right itself being an incorporeal hereditament, though the 
fruits and profits of it are of a personal nature. 

In the first place then we have already shewn, and indeed 
it cannot be denied, that by the law of nature every man, 
from the prince to the peasant, has an equal right of pur- 
suing, anil taking to his own use, all such creatures as are 
ferat naturae, and therefore the property of nobody, but 
liable to be seized by the first occupant. And so it was held 
by the imperial law, even so late its Justinian's time : ** Ferae 
4t igitttr bestiae^ et xfoittcres, et pisces, et omnia a tu media quae 
(t mar^ ccelo, et te/ra luiscuvtttr, simnl atque ab aliqtto cajtta 
" J'utrint, jure gentium statim Wins esse i/irtpittnt. Quod enim 
u ante nullitts est, id tuitarafi rationc occupant i couccrfitio *" 
But it follows from the very end and constitution of society, 
that this natural right, as well as many others belonging to 
man as an individual, may be restrained by positive laws 
enacted for reasons of state, or for the supposed benefit of 
the community. This restriction may be either with respect 
to the place, in which this right may or may not be exercised ; 
with respect to the animals, that are the subject of this right ; 
or with respect to the persons allowed or forbidden to exer- 
cise it. And, in consequence of this authority, we find that 
the municipal laws of many nations have exerted such power 
nf restraint ; have in general forbidden the entering on an- 
other man's grounds, for any cause, without the owner's 
leave; have extended their protection to such partkuhu 
animals as are usually the objects of pursuit ; and have in- 
vested the prerogative of hunting and taking such animals in 
the sovereign of the state only, and such as he shall authorise 1 '. 
Many reasons have concurred for making these constitutions: 
<> 1. For the en co urageme ut of agriculture and improvement 
of lands, by giving every man an exclusive dominion over his 
own soil, 2. For preservation of the several species of these 
animals, which would soon be extirpated by general liberty* 
U For prevention of idleness ami dissipation in husbandmen, 
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artificers, unci others of lower rank; which would be the un- 
avoidable consequence of universal licence. 4. For pre- 
vention of popular insurrections and resistance to the govern- 
ment, by disarming the bulk of the people ' ; which last is a 
reason oftener meant than avowed by the makers of forest or 
game laws* Nor, certainly, in these prohibitions is there 
any natural injustice, as wane have weakly enough sup- 
posed j since, as PuflTentlorff observes, the law does not 
hereby take from any man his present property, or what was 
already his own, but barely abridges him of one means of 
acquiring a future property, that of occupancy : which indeed 
the law of nature would allow him, but of which the laws of 
society have in most instances very justly and reasonably 
deprived him. 

Yet, however defensible these provisions in general may 
be, on the footing o( reason, or justice, or civil policy, we 
must notwithstanding acknowledge that, in their present 
shape, they owe their immediate original to slavery. It is not 
till after the irruption of the northern nations into the Roman 
empire, that we read of any other prohibitions, than that 
natural one of not sporting on any private grounds without 
the owner's leave ; and another of a more spiritual nature, 
which was rather a rule of ecclesiastical discipline, than n 
branch of municipal law. The Roman or civil law, though 
it knew no restriction as to persons or animals, so far regarded 
the article of place, that it allowed no rnun to hunt or sport 
upon another's ground, but by consent of the owner of the 
soil. " Qui aliemtmftmdnm ingreditur, venandi aut aunt fundi 
" gratia, potest a dnmino, si is prtwiderit, prohiberi nc ^w 
diatur V For if there can, by the law of nature, be any 
inchoate imperfect property supposed in wild animals before 
they are taken, it seems most probable to fix it in him upon 
whose land they are found. And as to the other restriction 
which relates to persons and not to jtlttce f the pontifical or 
canon law l interdicts " venat tones, el sylvaticas wgat tones cum 
4 * canibus et accipttHbtts" to all clergymen without distinction ; 
grounded on a saying of St. Jerome m that it never is recorded [ +13 J 

■ -WuburhHi'-. Alliiini'i-, JJ-I. Iterttat. t.5. itl.84. t',2. 

k Jitil. L'. 1. i I ft m Demt. {Mrf. ]. di*t. L14. L t. 








that these diversions were used bv the saints, or primitive 
fathers. And the canons of our Saxon church, published in 
the reign of king Edgar n , concur in the same prohibition ; 
though our secular laws, at least after the conquest, did, even 
in the times of poperj, dispense with this canonical impedi- 
ment : and spiritual persons were allowed by the common 
law to hunt for their recreation, in order to render them fitter 
for the performance of their duty : as a confirmation whereof 
we may observe, that it is to this day a branch of the king's 
prerogative, at the death of every bishop, to have his kennel 
of hounds, or a composition in lieu thereof '. 

But, with regard to the rise and original of our present 
civil prohibitions, it will be found that all forest and game 
laws were introduced into Europe at the same time, and by 
the same policy which gave birth to the feodnl system ; when 
those swarms of barbarians issued from their northern hive, 
and laid the foundations of most of the present kingdoms of 
Europe on the ruins of the western empire. For when a 
conquering general came to settle the economy of a van- 
quished country, and to part it out among his soldiers or 
feudatories, who were to render him military service for such 
donations ; it behoved him, in order to secure his new acqui- 
sitions, to keep the rt4Stici t or natives of the country, and all 
who were not his military tenants, in as low a condition as 
possible, and especially to prohibit them the use of arms. 
Nothing could do this more effectually than a prohibition 
of hunting and sporting : and therefore it was the policy of 
the conqueror to reserve this right to himself, and such on 
whom he should bestow it; which were only his capital 
feudatories or greater barons. And accordingly we find, in the 
feudal constitutions »*, one and the same law prohibiting the 
rtistki in general from carrying arms, and also proscribing the 
use of nets, snares, or other engines for destroying the game. 
Q 414 3 This exclusive privilege well suited the martial genius of the 
conquering troops, who delighted in a sport * which, in it's 



* cap. 64, Wilk, 86. founder of the Mogul and Tartarian 

* 4 Init 309. empire, published A, D. 1205. there 

* Few!, t. 3. lil. 21. i 5. h one which prohibit- the killing or all 
f In tha law* of Jaogtua Khan, gam* from March to October \ that 
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pursuit and slaughter, bore some resemblance to war. Vita. 
omnh (says Caesar, speaking of the antient Germans) in 
venat iambus of que in studiis ret miliiaris consist it T , And 
Tacitus in like manner observes, that qvetUs bella turn incuitt, 
mult urn venatibuSi plus per otium han&igunt *. And indeed, 
like some of their modern successors, they had no other 
amusement to entertain their vacant hours ; despising all arts 
as effeuiiimk', and having no other learning, than was couched 
in such rude ditties as were sung at the solemn carousals 
which succeeded these antient huntings. And it is remarkable 
that, in those nations where the feodal policy remains the 
most uncorrupted, the forest or gume laws continue in their 
highest rigour, In France all game is properly the king's; {2) 
and in some parts of Germany it is death tor a peasant to be 
found hunting in the woods of the nobility '■ 

With us in England also, hunting has ever been esteemed 
a most princely diversion and exercise. The whole island 

the court and ioldieiy might find plenty * c. 15. 

enough in the winter, during their recess ' Motiheus de Crimin. c. '3. tit- I. 

from war. ( Mod. UniT. Hist. it. 468.) Carpzo*. Practic. Saxvnie, p, 2. c, 84. 
* Be Bell. Gall* t.6. c.20. 

(2) In 1789 the antient game laws of France were repealed; according 
to the present system, game is not property, nor is the right of sporting 
unlimited. Every man who possesses landed property may sport on it, at 
limited times, and with a license, called a permit de eftatte, or port (Forme* ; 
and any man sporting, even at those times, and with apart d'ermci, on 
another*s land without his permission's liable to an action for damages, and 
to pay the proprietor and the commune each a fine ; such fine increasing in 
amount if the land be inclosed, and doubled and trebled on repetition of 
the oflencc. Under certain circumstances, the arms, and even the person 
may be seized ; but in ail cases, the game killed is the property of the 
sportsman killing it. 

For the execution of these laws there are certain officers called gardes 
champttret, and garde* chaste ; the former every proprietor may have for 
his own domains, and they answer very much to our game-keepers, the 
latter are public officers — the HHM persons often fill both functions. 

The port d*armtrs seems partly a financial, partly a municipal regulation, 
it is paid for, as our certificate ; the price in 1816 was reduced to fifteen 
rrancs. And I find that a loss of the droit du port d y arme* is a consequence 
of conviction of several crimes, distinct from an incapacity of serving in 
the army. See Code Penal. 28. 49. 

See Manuel dc* Chw§eur* ; oa Code tie la Ckaue, Par Bktnc Si. Sonnet. 
Paris 1831, 
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was replenished with all sorts of game In the times of the 
Britons; who lived in a wild and pastoral manner, without 
enclosing or improving their grounds, and derived much of 
their subsistence from the chase, which they all enjoyed in 
common, But when husbandry took place under the Saxon 
government, and lands began to be cultivated, improved, and 
enclosed, the beasts naturally fled into the woody and desart 
tracts ; which were called the forests, and, having never been 
disposed of in the first distribution of lands, were therefore 
held to belong to the crown. These were filled with great 
plenty of game, which our royal spoilsmen reserved for their 
£ +15 ] own diversion, on pain of a pecuniary forfeiture for such as 
interfered with their sovereign. But every freeholder had the 
full liberty of sporting upon his own territories, provided be 
abstained from the king's forests : as is fully expressed in the 
laws of Canute v , and of Edward the Confessor u ; " Sit quiiibet 
w homo dignris venatione sua, in sj/lva, el in agjis t sihi propriis, 
u et in dominio sua : et abstinent omnis homo a venarus regiis, 
" ubicunqite pacem cis habere vohierit :" winch indeed was the 
antient law of the Scandinavian continent, from whence Canute 
probably derived it. " Cuiqtte entm in propria Jundo qtmrnUhet 
** feram quoqtto modo immri permission V 



However, upon the Norman conquest, a new doctrine 
took place: and the right of pursuing and taking all beasts 
of chase or venaty, and such other animals as were accounted 
game, was then held to belong to the king, or to such «'dy 
as were authorised under him. And this as well upon the 
principles of the feodal law, that the king is the ultimate pro- 
prietor of all the lands in the kingdom, they being all held of 
him as the chief lord, or lord paramount of the fee ; and that 
therefore he has the right of the universal soil, to enter thereon, 
and to chase and take such creatures at his pleasure: as also 
upon another maxim of the common law, which we have fre- 
quently cited and illustrated, that these animals are bona m- 
caniia, and, having no other owner, belong to the king by his 
prerogative. As therefore the former reason was held to vest 
in the king a right to pursue and take them any where; the 



" e. 77. 



* Sticrnhook dc jurr Surun, /. -. K.8. 
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latter was supposed to give tire king, and such as he should 
authorize, a sole and exclusive right. 

This right, thus newly vested in the crown, was exerted 
with the utmost rigour, at and after the time of the Norman 
establishment ; not only in the antient forests, but in the new 
ones which the conqueror made, by taping together vast tracts 
of country depopulated for that purpose, and reserved solely 
for the king's royal diversion; in which were exercised the [ *H> ] 
most horrid tyrannies and oppressions, under colour of forest 
law, for the sake of preserving the beasts of chase ; to kill any 
of which, within the limits of the forest* was as penal as the 
death of a man. And, in pursuance of the same principle, 
king John laid a total interdict upon the winged as well as the 
Jour- footed creation : m ccrpturam avium ]tcr totam Angliam 
inierrfijrit V* The cruel and insupportable hardships, which 
these forest laws created to the subject, occasioned our ances- 
tors to be as zealous for their reformation, as tor the relaxation 
of the feodal rigours and the other exactions introduced by the 
Norman family, and accordingly we find the immunities of 
carta deforesta as warmly contended for, and extorted from 
the king with as much difficulty, as those ofmagtta carta itself. 
By this charter, confirmed in parliament *, many forests were 
disafforested, or stripped of their oppressive privileges and 
regulations were made in the regimen of such as remained ; 
particularly * killing the king's deer was made no longer a 
capital offence, but only punished by a fine, imprisonment, or 
abjuration of the realm, And by a variety of subsequent sta- 
tutes, together with the long acquiescence of the crown without 
exerting the forest laws, this prerogative is now become no 
longer a grievance to the subject. 

But, as the king reserved to himself the forests for his own 
exclusive diversion, so he granted out from time to time other 
tracts of lands to his subjects under the names of chases or 
parks* f or gave them licence to make such in their own 
grounds ; which indeed are smaller forests, in the hands of 
a subject, but not governed by the forest laws : and by the 

* M. Paris, 303. * cap, io. 

' 1 Htn. III. » Str pig. 3S. 
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common law no person is at liberty to take or kill any beasts 
of chase, but such as hath an antient chase or park ; unless 
they be also beasts of prey. 

[ 417 2 As to aU inferior species of game, called beasts and fowls 
of warren, the liberty of taking or killing them is another 
franchise or royalty, derived likewise from the crown, and 
called free warren; a word which signifies preservation or 
custody : as the exclusive liberty of taking or killing fish in a 
public stream or river is called afreej&kery .■ of which, how- 
ever, no new franchise can at present be granted, by the ex- 
press provision of magna carta^ c, 16, b The principal inten- 
tion of granting to any one these franchises or liberties was in 
order to protect the game, by giving the grantee a sole anil 
exclusive power of killing it himself, provided he prevented 
other persons. And no man, but he who has a chase or free 
warren, by grant from the crown, or prescription, which sup- 
poses one, can justify hunting or sporting upon another man's 
soil ; nor indeed, in thorough strictness of common law, either 
hunting or sporting at all. 

However novel this doctrine may seem, to such as call 
themselves qualified sportsmen, it is a regular consequence 
from what has been before delivered \ that the sole right of 
taking and destroying game belongs exclusively lo the king. 
This appears, as well from the historical deduction here made, 
as because he may grant to his subjects an exclusive right of 
taking them ; which he could not do, unless such a right was 
first inherent in himself. And hence it will follow, that uo 
person whatever, but he who has such derivative right from 
the crown, is by common law entitled to take or kill any beasts 
of chase, or other game whatsoever. It is true, that by tjbfi 
acquiescence of the crown, the frequent grants of free warren 
in antient times, and the introduction of new penalties of late 
by certain statutes tor preserving the game, this exclusive pre- 
rogative of the king is little known or considered ; every man 
that Ls exempted from these modern penalties, looking upon 
himself as at liberty to do what he pleases with the game : 
whereas the contrary is strictly true, that no man, howcv 

• Ma*. c.5. $S. Sn pig. Hi). 
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well qualified he may vulgarly be esteemed, has a right to en- 
croach on the royal prerogative by the killing of game, unless 
he can shew a particular grant of free warren ; or a prescription, 
which presumes a grant ; or some authority under an act of 
parliament. As for the latter, I recollect but two instances 
wherein an express permission to kill game was ever given by 
statute; the one by 1 Jac. I. cap, 27. altered by 7 Jac.I. cap.l 1. 
and virtually repealed by 22&2S Car. If. e.25. which gave 
authority, so long as they remained in force, to the owners of 
free warren., to lords of manors, and to all freeholders having 
40/. per annum in lands of inheritance, or 80/. for life or lives, 
or 4-00/, personal estate (and their servants), to take partridges 
and pheasants upon their own, or their master's, free warren, 
inheritance, or freehold: the other by 5 Ann. c. 1*. which 
empowers lords and ladies of manors to appoint gamekeepers 
to kill game for the use of such lord or lady : which with some 
alteration still subsists, and plainly supposes such power not 
to have been in them before. The truth of the matter is, that 
these game laws (of which we shall have occasion to speak 
again in the fourth book of these Commentaries,) do indeed 
qualify nobody, except in the instance of a gamekeeper, to kill 
game ; but only, to save the trouble and forma! process of an 
action by the person injured, who perhaps too might remit the 
offence, these statutes inflict additional penalties, to be reco- 
vered either in a regular or summary way, by any of the king's 
subjects from certain persons of inferior rank who may be 
found offending in this particular, But it does not follow 
that persons, excused from these additional penalties, are 
therefore authorized to kill game. The circumstance of having 
lOOljh'r annum, and the rest, are not properly qualifications, 
but exemptions. And these persons, so exempted from the 
penalties of the game statutes, are not only liable to actions of 
trespass by the owners of the land ; but also, if they kill game 
within the limits of any royal franchise, they are liable to the 
actions of such who may have the right of chase or free warren 
therein. 

Upon the whole it appears, that the king, by his prero- [ 419 ]] 
gative, and such persons as have, under his authority, the 
royal franchises of chase, park, free warren, or free fishery, 
are the only persons who may acquire any property, however 
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fugitive and transitory, in these animals ferae naturae, while 
living; which is said to be vested in them, as was observed 
in a former chapter, propter privilegiitni* (3) And it must also 
be remembered, that such persons as may thus lawfully hunt* 
fish, or fowl, ratione privilegiiy have (as has been said) only 
a qualified property in these animals ; it not being absolute or 
permanent, but lasting only so long as the creatures remain 
within the limits ot such respective franchise or liberty* and 
ceasing the instant they voluntarily pass out of it. It is held 
indeed, that if a man starts any game within his own grounds, 
and follows it into another's, and kills it there, the property 
remains in himself". And this is grounded on reason and 
natural justice* 5 : for the property consists in the possession ; 
which possession commences by the finding it in his own 
liberty, and is continued by the immediate pursuit. And so 
if a stranger starts game in one man's chase or free warren, 
and hunts it into another liberty, the property continues in the 
owner of the chase or warren ; this property arising from 
privilege*, and not being changed by the act of a mere 
stranger. Or if a man starts game on another's private 
grounds and kills it there, the property belongs to him in 
whose ground it was killed, because it was also started there '. 
the property arising rat tone solL Whereas, if, after being 



« ] 1 Mod. 75. 

* Puff", de. j. ii. *g. I. 4. c. r>. 



' Lord lUym. 251. 
' Ibid. 



(S) Mr, Christian, in a note on this passage ha*, I think, successfully 
MmiroTcrtcd the general doctrine laid down by the author. He ha* 
j.uintrd out, that it cannot follow that the king aud his grantees have n 
sole right to take game cither from feudal principles, because he is the 
ultimate proprietor of all land* nor from the fact that animals/crtr wtttrte 
are bona vacantia. And lie has cited a good deal of milhority to show- 
that at common law every person rat tone toti had a right to take game on 
his own lands. 

The question is not of much practical importance ; on the one himd it 
is clear that by statute law a person unqualified cannot kill the game even 
on hi* own estate ; on the other, it h equally clear by common law, that 
he may preserve it, and thnt no man, however qualified, or whatever 
ultimate rights he may have in the soil, unless he has the franchise of 
chase or free warren, can enter to destroy game without subjecting himself 
to an action of trespass. Even the lord of a mnnor cannot enter on Mb 
eopyholder** land without the Mme i-nnsripuwe. 
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started there, it is killed in the grounds of a third person, the 
property lielongs not to the owner of the first ground, because 
the property is local ; nor yet to the owner of the second, be- 
cause it was not started in his soil j but it vests in the person 
who started and killed it *> though guilty of a trespass against 
both the owners. 

III. I proceed now to a third method, whereby a tide ( +20 ] 
to goods and chattels may be acquired and lost, viz* by Jbr~ 
Jeitttre ; as a punishment for some crime or misdemesnor 
in the party forfeiting, and as a compensation for the offence 
and injury committed against him to whom they are forfeited. 
Of forfeitures, considered as the means whereby real pro- 
perty might be lost and acquired, we treated in a former 
chapter h . It remains therefore in this place only to mention 
by what means, or for what offences, goods and chattels 
become liable to forfeiture, 

Irr the variety of penal laws with which the subject is at 
present encumbered, it were a tedious and impracticable task 
to reckon up the various forfeitures, inflicted by special sta- 
tutes, for particular crimes and misdemesnors ; some of 
which are mala in se, of offences, against the divine law, 
either natural or revealed ; but by far the greatest part are 
mala prokibita^ or such as derive their guilt merely from their 
prohibition by the laws of the land ; such as is the forfeiture 
of 40s. per month by the statute 5 Eliz. c. *. for exercising 
a trade without having served seven years as an apprentice 
thereto (4); and the forfeiture of 10/. by 9 Ann. c. 23. for 
printing an almanack without a stamp. I shall therefore con- 
fine myself to those offences only, by which all the goods 
and chattels of the offender are forfeited : referring the stu- 
dent for such, where pecuniary mulcts of different quantities 
are inflicted, to their several proper heads, under which very 
many of them have been or will be mentioned ; or else to- 
the collections of Hawkins and Burn, and other laborious 



Fitr. IS. lord Raym, L\jl. 



h See ptg, 2G7. 



(4) This it repealed by 54G.J. e,96. M $& b the forfeiture under the sta-* 
tiite erf 9 Anne, c.25, by subsequent stamp acts. 
VOL, II. h n 
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compilers. Indeed, as most of these forfeitures belong to 
the crown, they may seem as if they ought to have been 
referred to the preceding method of acquiring personal pro- 
perty, namely, by prerogative. But as, in the instance of 
partial forfeitures, a moiety often goes to the informer, the 
poor, or sometimes to other persons ; and as one total for- 
feiture, namely, that by a bankrupt who is guilty of felony 
t 421 ] by concealing his effects, accrues entirely to his creditors, 
I have therefore made it a distinct head of transferring 
property- 

Goods and chattels then are totally forfeited by convic- 
tion of high treason or misprision of treason ; of petit treason •, 
of felony in general, and particularly of f dotty de se, and of 
manslaughter t nay even by conviction of excusable homicide l ; 
by outlawry for treason or felony, by conviction of petit, lar- 
ceny by fight, in treason or felony, even though the party 
be acquitted of the fact ; by standing mute, when arraigned 
of felony; by drawing a weapon ona Judge, or striking way 
one in the presence of the kings courts .- by praemunire ; by pre- 
tended prophecies, upon a second conviction ; by ending ; 
by the residing abroad of artificers (5) ; and by challenging to 
fight on account of money won at gaming. All these of* 
fences, as will more fully appear in the fourth book of 
these Commentaries, induce a total forfeiture of goods and 
chattels. 

And this forfeiture commences from the time of conviction, 
not the time of committing the fact, as in forfeitures of 
real property. For chattels are of so vague and fluctuating 
a nature, that to affect them by any relation back, would be 
attended with more inconvenience than in the case of landed 

1 Co. Litt. 391. 2 lust. 316. 3 lost. 56. 



' (5) See Vol.IV. p. 160. n.(l3). and 154. n.(l). But it had escaped me 
when the latter note was written and printed, that the offence of owliog may 
be considered to have been expunged from the statute book by the SG. IV. 
c. 47. which repealed all the prohibiting statutes on the subject, imposing 
only a moderate duty on the exportation of wool, hare and coney skins, 
and leaving that of sheep or lambs alive, perfectly unrestrained. 
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estates : and part, if not the whole of them, must be ex- 
pended in maintaining the delinquent, between the time of 
committing the fact and his conviction. Yet a fraudulent 
conveyance of them, to defeat the interest of the crown, is 
made void by statute IS Eliz. c. 5. 
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of TITLE bx CUSTOM. 



A FOURTH method of acquiring property in things 
persona], or chattels^ is by custom : whereby a right 
vests in some particular persons either by the local usage of 
some particular place, or by the almost general and universal 
usage of the kingdom. It were endless should 1 attempt to 
enumerate all the several kinds of special customs, which may 
entitle a man to a chattel interest in different parts of the 
kingdom ; I shall therefore content myself, with making some 
observations on three sorts of customary interests, which ob- 
tain pretty generally throughout most parts of the nation, 
and are therefore of more universal concern ; viz. heriots, 
mortuaries, and heiv-homs* 

}. Heriots* which were slightly touched upon in a for- 
mer chapter *, are usually divided into two sorts, heriot-*er- 
vice, and heriot-aistom. The former are such as are due upon 
a special reservation in a grant or lease of lands, and therefore 
amount to little more than a mere rent b : the latter arise 
upon no special reservation whatsoever, but depend merely 
upon immemorial usage and custom c . Of these therefore we 
are here principally to speak : and they are defined to be a 
customary tribute of goods and chattels, payable to the lord 
of the fee on the decease of the owner of the land. (1 ) 

• Pag.97. * 2 Saund. 166. b Co. Cop. § 24. 



(1) By custom, a hcriot may be due upon alienation, as well as on the 
decease of the tenant. 1 Scriven. 43 1 . 
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The first establishment, if not introduction, of compul- 
sory heriots into England, was by the Danes : and we find 
in the laws of king Canute d the several hwegeatex or heriots 
specified which were then exacted by the king on the death 
of divers of his subjects, according to their respective digni- 
ties ; from the highest eorlc down to the most inferior thegiie 
or landholder. These for the most part, consisted in arms, 
horses, and habiliments of war ; which the word itself, ac- 
cording to sir Henry Spelman % signifies. These were de- 
livered up to the sovereign on die death of the vasal, who 
could no longer use them, to be put into other hands for the 
service and defence of the country. And upon the plan of 
this Danish establishment did William the Conqueror fashion 
his law of reliefs, as was formerly observed f ; when he ascer- 
tained the precise relief to be taken of every tenant in chi- 
valry, and, contrary to the feodal custom and the usage of his 
own duchy of Normandy, required arms and implements .of 
war to be paid instead of money. B 

The Danish compulsive heriots being thus transmuted 
into reliefs, underwent the same several vicissitudes as the 
feodal tenures, and in socage estates do frequently remain to 
this day in the shape of a double rent payable at the death of 
the tenant : the heriots which now continue among us, and 
preserve that name, seeming rather to be of Snxon pa- 
rentage, and at first to have been merely discretionary ■■. 
These are now for the most part confined to copyhold 
tenures, and are due by custom only, which is the life of all 
estates by copy : aud perhaps are the only instance where 
custom has favoured the lord. For this payment was ori- 
ginally a voluntary donation, or gratuitous legacy of the te- 
nant ; perhaps hi acknowledgment of his having been raised a 
degree above villenage, when all his goods and chattels were 
quite at the mercy of the lord ; and custom, which has on the 
one hand confirmed the tenant's interests in exclusion of the C *24> ] 
lord's will, has on the other hand established this discretional 
piece of gratitude into a permanent duty. An heriot may 



* c, 69. 

* offeudi,£,ls. 

f p»g, 65. 



■ LL. C*N- Conq. c 22, 23, 24. 
" L«intmrd. Pcnxob. of Krai, 492. 
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also appertain to free land, that is held by service and suit 
of court ; in which case it is most commonly a copyhold 
enfranchised, whereupon the heriot is still due by custom. 
Bracton* speaks of he riots as frequently due on the death of 
both species of tenants : " est quidem alia praestatio quaenomi- 
** natur Jteriettum el que nuUam amparationem habeat ad 
" relevium, scilicet; ubi tenens t liber vel servus* inmorte sua, 
*' dominum statin, de quo tenuerit, respicit de meliori averionw, 
u vel de secundo meliori, seamdum diversam locorum ctmsuetudi- 
" nem " And this he adds, " magis Jit de gratia qttam de 
M jure." in which Fleta k and Britton ■ agree : thereby plainly 
intimating the original of this custom to have been merely 
voluntary* as a legacy from the tenant : though now the im- 
memorial usage has established it as of right in the lord. 

This heriot is sometimes the best live beast, or overturn, 
which the tenant dies possessed of (which is particularly de* 
nominated the villein's relief in the twenty-ninth law of king 
William the Conqueror), sometimes the best inanimate good, 
under which a jewel or piece of plate may be included : but 
it is always a personal chattel, which, immediately on the 
death of the tenant who was the owner of it, being ascer- 
tained by the option of the lord IQ , becomes vested in him 
as his property ; and is no charge upon the lands, but merely 
on the goods and chattels. The tenant must be the owner 
of it, else it cannot be due ; and therefore on the death of 
a feme-covert no heriot can be taken ; for she can have no 
ownership in things personal \ In some places there is a 
customary composition in money, as ten or twenty shillings 
in lieu of a heriot, by which the lord and tenant are both 
bound, if it be an indisputably antient custom : but a new 
composition of this sort will not bind the representatives of 
either party ; for that amounts to the creation of a new cus- 
tom, which is now impossible . (2) 



1 Ll.c.SC. §9. 

* /. 3. c. is. 

* *.69. 



» Hub. da 

- Co. Cop. f 31. 



I*) In a recent case of Garland v. lekyU, % Bingh. 273, the subject of 
heriot custom was much considered ; and some doubt was thrown upon 

the 
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2. Mortuaries are a sort of ecclesiastical heriots, being 
a customary gift claimed by and due to the minister in very 
many parishes on the death of his parishioners. They seem 
originally to have been, like lay heriots, only a voluntary 
bequest to the church; being intended, as Lyndewode in- 
forms us from a constitution of archbishop Langham, as a 
kind of expiation and amends to the clergy for die personal 
tithes, and other ecclesiastical duties, which the laity in their 
lifetime might have neglected or forgotten to pay. For this 
purpose, after p the lord's heriot or best good was taken out, 
the second best chattel was reserved to the church as a mor- 
tuary : " si decedens plura habuerit animalia, optima cui de 
" jurejuerit debitum reseroato y ecdesiae suae sine dolo, Jbaude, 
" seu contradiction* qualibet, pro recompensatione subtractions 
" decimarum personalium, necnon et oblationum, secundum 
" melius animal reservetur t post obitumypro salute animae suae*" 
And therefore in the laws of king Canute r this mortuary is 
called soul-scot (raplrceae) or st/mbohim animae. (3) And, 

•» Co. Litt. 185. r e. 13. Wilk.130. 

« Provinc. 1. 1. Ht.S. 

the notion that heriots were originally rather matter of favour than of 
right, as not being reconcileable with the state of things at their first origin, 
when not only the land, but also the personal property of the tenant (he 
being a villein) was the property of the lord. It was observed that the heir 
alone rendered the heriot, and the court threw it out as a conjecture, that 
the custom was referable to a state of society, still existing in some other 
countries, in which an inferior approaching a superior to ask a favour, 
always offered a gift ; and that, so considered, a heriot was mere analogous 
to a relief, a species of tribute paid by the heir to the lord in order to 
secure his protection, and to induce the lord to confer on him the interest 
which had been determined by the decease of his former tenant. 

The important point determined in the case was this, that though where 
a tenement subject to heriot custom was divided, a heriot, being an entire 
thing, would be due in respect of each portion ; yet when it was reunited, 
the several heriots would cease (there being no special custom to preserve 
them alive) and only one would be payable. This determination over-roles 
the decision of the court of K. B. in the case of Attree v. Scutt, 6 East 
476. 

(5) In the chapter of Canute's laws, just referred to by the author, the 
expression is, aquiumtm est ut pecwna tepulchralis temper coneedatur ad 
apcrturn tepulchrum. The expression is almost precisely the same in the 
Liber Constitutionum of Ethelred. Wilk. 1 14. In the Consilium JBnhamense, 
the payment is called anmee census, and is directed as before, to be paid ad 
apertwn tepulchrum. Wilk. 131. 
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in pursuance of the same principle, by llie laws of Venice, 
where no personal tithes have been paid during ihe life of the 
party, they are paid at his death out of his merchandize* 
jewels, and other moveables \ So also, by a similar policy, 
in France, every man that died without bequeathing a part of 
his estate to the church, which was called dying without con- 
fession, was formerly deprived of Christian burial : or, if he 
died intestate, the relations of the deceased, jointly with the 
bishop, named proper arbitrators to determine what he ought 
to have given to the church, m case he had made a will. 
But the parliament, in 1409, redressed this grievance*. 

It was antiently usual in this kingdom to bring the mor- 
tuary to church along with the corpse when it came to be 
buried ; and thence u it is sometimes called a corse-present ; a 
term which bespeaks it to have been once a voluntary dona- 
[ i26 ] tion. However in Bracton's time, so early as Henry III., we 
find it rivetted into an established custom : insomuch that the 
bequests of heriots and mortuaries were held to be necessary 
ingredients in every testament of chattels. " Imprimis mttcm 
" debet quitibet, qui testamcntum Jacerit, dominum statm de me- 
u liori re qttam habucrit recogtiosccre t - et pastea ccclesiam de 
*' ctlia meliori " the lord must have the best good left him as an 
heriot, and the church the second best as a mortuary. But 
yet this custom was different in different places : " quibusdam 
t* loci's habet ecclesia melius averium de consuetudine f vet se- 
** cundum^ vet tertium melius .- in quibusdam nihil: et ideo con- 
" sideranda est consuetudo loci *.** This custom still varies in 
different places, not only as to the mortuary to be paid, but the 
person to whom it is payable. In Wales a mortuary or 
corse-present was due upon the death of every clergyman to 
the bishop of the diocese ; till abolished, upon a recompence 
given to the bishop, by (he stat. 1 2 Ann. sL 2. C 6. And in 
the archdeaconry of Chester, a custom also prevailed, that 
the bishop, who is also archdeacon, should have, at the death 
of every clergyman dying therein, his best horse or man 1 , 
bridle, saddle, and spurs, his best gown or cloak, hat, upper 



* FatiormiUn. *<i Decrrtol. L % f.SO. 
■ Sp. JUb.2P. c. <i. 



■ Seidell, Hilt, of tithes fc IO. 

* Bracton, L 2. c. 26- Flw*. /.2. <r.$7 
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garment under his gown, and tippet, and also his best signet 
or ring*. But by statute 28 Geo. II. c 6, this mortuary is 
directed to cease, and the act has settled upon the bishop an 
equivalent in its room. The king's claim to many goods, on 
the death of all prelates in England, seems to be of the same 
nature : though sir Edward Coke y apprehends, that this is a 
duttj dm upon death and not a mortuary : a distinction which 
seems to be without a difference. For not only the king's 
ecclesiastical character, as supreme ordinary* but also the 
species of the goods claimed, which bear so near a resemblance 
to those in the archdeaconry of Chester, which was an ac- 
knowledged mortuary, puts the matter out of dispute. The 
king, according to the record vouched by sir Edward Coke, 
is entitled to six tilings ; the bishop's best horse or palfrey, 
with his furniture ; his cloak, or gown, and tippet ; his cup [ 42T ] 
and cover ; his bason and ewer ; his gold ring; and, lastly, 
his mtita camim, his mew or kennel of hounds ; as was men* 
tioned in the preceding chapter* ■ 



Tins variety of customs, with regard to mortuaries, giving 
frequently a handle to exactions on the one side, and frauds 
or expensive litigations on the other ; it was thought proper 
by statute 21 Hen. VI II. c.6. to reduce them to some kind 
of certainty. For this purpose it is enacted, that all mortu- 
aries or corse-presents to parsons of any parish, shall be taken 
in the following manner ; unless where by custom less or 
none at all is due: viz. for every person who does not leave 
goods to the value of ten marks, nothing : for every person 
who leaves goods to the value of ten marks and nnder thirty 
pounds, 3s. id* j if above thirty pounds and under forty 
pounds, 6s, Hd, ; if above forty pounds, of what value soever 
they may be, 10s. and no more. And no mortuary shall 
throughout the kingdom be paid for the death of any feme- 
covert ; nor for any child j nor for any one of full age, that 
is not a housekeeper ; nor for any wayfaring man ; but such 
wayfaring man's mortuary shall be paid in the parish to which 
he belongs. And upon this statute stands the law of mortu- 
aries to this day. 






■ Cro. Car. 237. 
* S I nal. 491. 
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3. Hrir-looms are such goods and personal chattels, as 
contrary to the nature of chattels, shah* go by special custom 
to the heir along with the inheritance, and not to the execu- 
tor of die last proprietor. The termination loom is of Saxon 
original ; in which language it signifies a limb orj member * ; 
so that an heir- loom is nothing else but a limb or member of 
the inheritance. They are generally such things as cannot 
be liikui a Way without damaging or dismembering the free- 
hold : otherwise the general rule is, that no chattel Interest 
whatsoever shall go to the heir, notwithstanding it be ex- 
pressly limited to a man and his heirs, but shall vest in the 
executor b . But deer in a real authorised park, fishes in a 
[ 428 ] pond, doves in a dove-house, &c. though in iluui selves per- 
sonal chattels, yet are so annexed to and so necessary to the 
well-being of the inheritance, that they shall accompany the 
land wherever it vests, by either descent or purchase e < For 
this reason also I apprehend it is, that the antient jewels of 
the crown are held to be heir-looms d ; for they arc necessary 
to maintain the state, and support the dignity, of the sove- 
reign for the time being. Charters likewise, and deeds, 
court-rolls, and other evidences of the land, together with the 
chests in which they are contained, shall pass together with 
the land to the heir, in the nature of heir-looms, and shall 
not go to the executor.* (4-) By special custom also, in some 
places, carriages, utensils, and other household implements, 
may be heir-looms f ; but such custom must be strictly 
proved. On the other hand, by almost general custom, 
whatever is strongly fixed to the freehold or inheritance, and 
cannot be severed from thence without violence or damage, 
" quod alt aetlihiw m»t Jheite rax-Uitur* ;" is become ■ member 
of the inheritance, and shall thereupon pass to the heir ; as 



S|»]m, Gt<>a. 277. 
Co. Litt. 388. 

fltf* H. 

1 Hid, is. 



* Bro. Ahr. tit. rkaltclta, 1 8, 
' Co. Litt. 18.185. 
■ Spclm. Clou, 277. 



(4) It is perhaps hardly worth observing, that Drunk makes a tlist iui'tioii 
between a chest aeal«d (and I suppose lockedj or not ; if it be not scaled up, 
the executor h to have it, The same distinction is taken in argument m 

Ptowd. p. 32,5. 13 
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chimney-pieces, pumps, old fixed or dormant tables, benches, 
and the like h . A very similar notion to which prevails in 
the duchy of Brabant; where they rank certain things move- 
able among those of the immoveable kind, calling them by a 
very particular appellation, praedi a volantia, or volatile estates; 
such as beds, tables, and other heavy implements of furniture, 
which (as an author of their own oberves) " dignitatem islam 
" nacta sunt, ut villi's, sylvis, et aedibus, aliisque praediis, com-' 
" parentur; quod solidiora mobilia ipsis aedibus ex destinations 
" patrisfamilias cohaerere videantur, et pro parte ipsarum aedium 
" aestimentur 1 ." 

' Other personal chattels there are, which also descend to 
the heir in the nature of heir-looms, as a monument or tomb- 
stone in a church, or the coat-armour of his ancestor there 
hung up, with the pennons and other ensigns of honour, [ 429 ] 
suited to his degree. In this case, albeit the freehold of the 
church is in the parson, and these are annexed to that free- 
hold, yet cannot the parson or any other take them away or 
deface them, but is liable to an action from the heir k . Pews 
in a church are somewhat of the same nature, which may 
descend by custom immemorial (without any ecclesiastical 
concurrence) from the ancestor to the heir ! . But though the 
heir has a property in the monuments and escutcheons of his 
ancestors, yet he has none in their bodies or ashes ; nor can 
he bring any civil action against such as indecently at least, 
if not impiously, violate and disturb their remains, when dead 
and buried. The parson, indeed, who has the freehold of the 
soil, may bring an action of trespass against such as dig and 
disturb it ; and if any one in taking up a dead body steals the 
shroud or other apparel, it will be felony " ; for the property 
thereof remains in the executor, or whoever was at the charge 
of the funeral. 

But to return to heir-looms ; these, though they be mere 
chattels, yet cannot be devised away from the heir by will ; 



» 12 Mod. 52a ' S Inst. 208. 12 Rep. 105. 

1 Stockman's dejure devolutions, c 3. ■ 3 Inst. 110. 12 Rep. 113. I Hal. 

§16. P. C515. 
k 12 Rep. 105. Co. Litt. 18. 
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but such a devise is void n , even by a tenant in fee-simple. (£) 
For though the owner might during his life have sold or dis- 
posed of them, as he might of the timber of the estate, since 
as the inheritance was his own, he might mangle or dismem- 
ber it as he pleased; yet they being, at his death -instantly 
vested in the heir, the devise (which is subsequent and not 
to take effect tfll after his death) shall be postponed to the 
custom, whereby they have already descended. 

• 1 Co. Liu. 185. 



(5) That is, if the inheritance, to which they are attached, be allowed to 
descend to him ; but if that be devised away, the heir-looms, I conceive, 
would go wkh it to the devisee. 
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CHAPTER THE TWENTY-NINTH, 



of TITLE bv SUCCESSION, MAR-^ 
RIAGE, and JUDGMENT. 



JN the present chapter we shall take into consideration- 
three other species of title to goods and chattels. 

V. The fifth method therefore of gaining a property in 
chattels, either personal or real, is by succession ; which is, 
in strictness of law 1 , only applicable to corporations aggregate 
of many, as dean and chapter, mayor and commonalty, mas- 
ter and fellows, and the like ; in which one set of men may, 
by succeeding another set, acquire a property in all the goods, 
moveables, and other chattels of the corporation. The true 
reason whereof is, because in judgment of law a corporation 
never dies: and therefore the predecessors, who lived a 
century ago,, and their successors now in being, are one and' 
the same body corporate «. Which identity is a property so 
inherent in the nature of a body politic, that, even when it is 
meant to give any thing to be taken in succession by such a 
body, that succession need not be expressed: but the law 
will of itself imply it. So that a gift to such a corporation, 
either of lands or of chattels, without naming their successors, 
vests an absolute property in them so long as the corporation 
subsists b . And thus a lease for years, an obligation, a jewel, 
a flock of sheep, or other chattel interest, will vest in the £ 491 ] 
successors, by succession, as well as in the identical members 
to whom it was originally given. 

- 4 Rep. 65. b Bro. Abr. t. estate*, 90. ' Cro. Eli*. 464. 
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But, with regartl to sole corporations, a considerable dis- 
tinction must be made. For if such sole corporation be the 
representative of a number of persons ; as the master of an 
hospital, who is a corporation for the benefit of the poor bre- 
thren : an abbot, or prior, by the old law before the reform- 
ation, who represented the whole convent; or the dean of 
some aniic-nt cathedral, who stands in the place of and re- 
presents, in his corporate capacity, the chapter; such sole 
corporations as these have, in this respect, the same powers 
as corporations aggregate have, to take persona! property or 
chattels in succession. And therefore- u bond to such a mas- 
ter, abbot, or dean, and his successors, is good in taw; and 
the successor shall have- the advantage of it, for the benefit of 
the aggregate society, of which he is in law the representa- 
tive c . Whereas hi the case of sole corporations, which re- 
present no others but themselves, as bishops, parsons, and 
the like, no chattel interest can regularly go in succession : 
and therefore if a lease for years be made to the bishop of 
Oxford and his successors, In such case his executors or ad- 
ministrators, and not his successors, shall have it. d For tin* 
word mccessors, when applied to a person in his political ca- 
pacity, is equivalent to the word fairs in his natural; and as 
such a lease for years, if made to John and his heirs, would 
not vest in his heirs but his executors; so if it be made to 
John bishop of Oxford and his successors, who are the heirs 
of his body politic, it shall still vest in his executors and 
not in such of his successors. The reason of this is obvious ; 
for besides that the Jaw looks upon goods and chattels as of 
too low and perishable a nature to be limited either to heirs, 
or such successors as are equivalent to heirs j Jt would also 
follow, that if any such chattel Interest (granted to a sole cor- 
poration and his successors) were allowed to descend. to sucli 
successor, the properly thereof must be in abeyance from the 
4 32 ] death of the present owner until the successor be appointed : 
and this is contrary to the nature of a chattel interest, which 
can never be in abeyance or without an owner * ; but a man's 
right therein, when once suspended, is gone for ever. Tins 
is not the case in corporations aggregate, where the right is 
never in suspense ; nor in the other sole corporations before 



* Dyw, 4«.- Cra. EH*. #G4. * Co. Lkt. 4fi. • Hrownl. I «. 
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mentioned, who are rather to be considered as heads of an 
aggregate body, than subsisting merely in their own right : 
the chattel interest, therefore, in such a case, is really and 
substantially vested in the hospital, convent, chapter, or 
other aggregate body ; though the head is the visible person 
in whose name every act is carried on, and in whom every 
interest is therefore said (in point of form) to vest But the 
general rule, with regard to corporations merely sole, is this, 
that no chattel can go to or be acquired by them in right of 
succession'. 

Yet to this rule there are two exceptions. One in the 
case of the king, in whom a chattel may vest by a grant of it 
formerly made to a preceding king and his successors *. The 
other exception is, where, by a 'particular custom, some 
particular corporations sole have acquired .a power of taking 
particular chattel interests in succession. And this custom, 
being against the general tenor of the common law, must be 
strictly interpreted, and not extended to any other chattel 
interests than such immemorial usage will strictly warrant. 
Thus the chamberlain of London, who is a corporation sole, 
may by the *custom of London take bonds and recognizances to 
himself and his successors, for the benefit of the orphan's 
fund '' : but it will not follow from thence,' that he has a capa- 
city to take a lease for years to himself and his successors for 
the same purpose ; for the custom extends not to that : nor 
that he may take a bond to himself and his successors, for any 
other purpose than the benefit of the orphan's fund ; for that 
also is not warranted by the custom. Wherefore, upon the 
whole, we may close this head with laying down this general 
rule, that such right of succession to chattels is universally 
inherent by the common law in all aggregate corporations, in [ 433 ] 
the king, and in such single corporations as represent a num- 
ber of persons; and may, by special custom, belong to certain 
other sole corporations for some particular purposes ; although 
generally, in sole corporations, no such right can exist. (1) 

' Co. Litt. 46. h 4 Rcp.65. Cro. Elw. 464. 68*. 

* Ibid. 90. 
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VI. A sixth method of acquiring property in goods and 
chattel* is by marriage; whereby those chattels, which be- 
longed formerly to the wife, are by act of law vested in the 
husband, with the same degree of property and with the same 
powers, as the wife, when sole, had over them. 

This depends entirely on the notion of an unity of person 
between the husband and wife : it being held that they Ore one 
person in law ', so that the very being and existence of the 
woman is suspended during the coverture, or entirely merged 
or incorporated in that of the husband. And hence it follows, 
that whatever personal property belonged to the wife, before 
marriage, is by marriage absolutely vested in the husband. 
In a real estate, he only gains a tide to the rents and profits 
during coverture : for that, depending upon feodal principles, 
remains entire to the wife after the death of her husband, or 
to her heirs, if she dies before him ; unless by the birth of a 
child, he becomes tenant for life by the curtesy. But, in 
ehattel interests, the sole and absolute property vests in the 
husband, to be disposed of at his pleasure, if he chooses to 
take possession of them; for, unless he reduces them to pos- 
session, by exercising some act of ownership upon them, no 
property vests in him, but they shall remain to the wife, or to 
her representatives, after the coverture is determined. 

There is therefore a very considerable difference in die 
acquisition of this species of property by die husband, accord- 
ing to the subject-matter ; viz, whether it be a chattel real or 
£ 43* ] a chattel personal ; and, of chattels personal, whether it be in 
possession) or in action only. A chattel real vests in the hus- 
band, not absolutely, but sub modo. As, in case of a lease for 
years, the husband shall receive all the rents and profits of it, 
and may, if he pleases, sell, surrender, or dispose of it during 
coverture* 1 : if he be outlawed or attainted, it shall be forfeited 
to the king 1 1 it is liable to execution for his debts ■ : and, if 



i See book I. c 15, 
k Co. Liu. 46. 



1 Plowd. MS, 
* Co. Liu. 351. 
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he survives his wife, it is to all intents and purposes his own ". 
Yet, if he has made no disposition thereof in his lifetime, and 
dies before his wife, he cannot dispone of it by will ° : for, the 
husband having made no alteration in the property during his 
life, it never was transferred from the wife ; but after his death 
she shall remain in her antient possession, and it shall not go 
to his executors. So it is also of chattels personal (or choscs) 
in action,- as debts upon bond, contracts, and the like: these 
the husband may have if lie pleases ; that is, if lie reduces 
them into possession by receiving or recovering them at law. 
And, upon such receipt or recovery they are absolutely and 
entirely his own; and shall go to his executors or admini- 
strators, or as he shall bequeath them by will, and shall not 
revest in the wife. But if he dies before he has recovered or 
reduced them into possession, so that at his death they still 
continue chases in action* they shall survive to the wife; for 
the husband never exerted the power he had of obtaining an 
exclusive property in them \ And so, if an estray comes into 
the wife's franchise, and the husband seizes it, it is absolutely 
his property, but if he dies without seizing it, his executors are 
not now at liberty to seize it, but the wife or her heirs *■ ; for 
the husband never exerted the right he had, which right de- 
termined with the coverture. Thus, m both these species of 
property the law is the same, in case the wife survives the 
husband ; but, in case the husband survives the wife, the law 
is very different with respect to chattels real and choses in ac- 
tion ; for he shall have the chattel real by survivorship, but 
not the chose in action* ; except in the case of arrears for rent, 
due to die wife before her coverture, which in case of her 
death are given to the husband by statute 32 Hen. VIII. 
c, 37. (2) And the reason for tlxe general law is this ; that 
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h Co* Litt. 300. 

• Poph. 5. Co. Litt, Sttt. 

* Co. LiU. 351, 



i Ibid. 

• 3 Mod. 186. 



(S) The word* of the statute do not seem to import this, but they were 
so construed in Ognets ease. 4 Hep. 51. 

The distinction between the wife's chattels real, and her choses in action, 

where the husband survives, is become unimportant, since the S9C.2. c. 5. 

has given the husband administration of all her personal property of every 

description for his own benefit- And even supposing him to die after her, 
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the husband is in absolute possession of the c/mttel real during 
the coverture, by a kind of joint tenancy with his wife ; where- 
fore the law wiii not wrest it out of his hands, and give it to 
her representatives; though, in case he had died first, it would 
have survived to the wife, unless he had thought prwper in his 
life-time to alter the possession. But a chose'Jn action shall not 
survive to him, because he never was in possession of it at all 
dining the coverture; and the only method he had to gain 
possession of it, w:is by suing in his wife's right j but as, after 
her death he cannot (as husband) bring an action in her rigbfe 
because they are no longer one and the same person in law, 
therefore he can never (as such) recover the possession. Hut 
he still will be entitled to be her administrator; and may, in 
that capacity, recover such things in action as became due to 
her before or during the coverture. 

Thus, and upon these reasons, stands the law between 
husband and wife, with regard to chattels real and chases in 
action : but, as to chattels personal (or chases) in possession \ 
which the wife hath in her own right, as ready money, jewels. 
household goods, and the Uke, the husband hath therein an 
immediate mid absolute property, devolved to him by the 
marriage, not only potentially but in fact, which never can 
again revest in the wife or her representatives \ (3) 



m 



And, as the husband may thus generally acquire a property 
all the personal substance of the wife, so in one particular 



Co. Lilt. 351. 



and before he has reduced her chose* in action into possession, Am persona] 
rcprcietitativc will be entitled to them, and not her next of kin. Elliott v. 
Cutit/er $ I Wilis. 168. 

(3) A* the law, which thus gives a husband, cither directly or mrHtcctlj, 
a power to vest in himself all his wife's personal pro[>etty during coverture, 
might often bear hard upon the wife in eases where no settlement bad been 
made on hen equity will always interpose, where it has jurisdiction, to pro- 
tect the wife j that is, wherever the property » to circumstanced that the 
husband i» obliged to have recourse to a court of equity for the reducing it 
into possession, that court will only interfere on condition pf his malting a 
competent settlement on his wife, unless indeed the free dOMMI of the 
wife ii satisfactorily ascertained to the court. Bm iIk- CMti collected U* 
Mr. Butler's Notes to Co. Litt. *5i,a . n, 304, 
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instance tlie wife may acquire a property in some of her hus- 
band's goods; which shall remain to her after his death and 
not go to his executors. These are called her paraphernalia ; 
which is a term borrowed from the civil law ', and is derived [ +36 ] 
from the Greek language, signifying something over and above 
her dower. Our law uses it to signify the apparel and orna- 
menLs of the wife, suitable to her rank ami degree ; nud there- 
fore even the jewels of a peeress usually worn by her, have 
been held to be paraphernalia \ These she becomes entitled 
to at the death of her husband, over and above her jointure 
or dower, and preferably to all other representatives *. Nei- 
ther can the husband devise by his will such ornaments and 
jewels of his wife; though during his life perhaps he hath the 
power (if unkindly inclined to exert it) to sell them or give 
them away 1 . But if she continues in the use of them till his 
death, she shall afterwards retain I hem against his executors 
and administrators, and all other persons, except creditors 
where there is a deficiency of assets *. And her necessary ap- 
parel is protected even against the claim of creditors r . 

VII. A judgment, in consequence of some suit or action 
in a court of justice, is frequently the means of vesting the 
right and property of chattel interests in the prevailing party. 
And here we must be careful to distinguish between property, 
the right of which is before vested in the party, and of which 
only possession is recovered by suit or action ; and property, to 
which a man before had no determinate title or certain claim, 
but he gains as well the right as the possession by the process 
and judgment of the law. Of the former sort are all debts and 
chosen in action ; as if a man gives bond for 20/., or agrees to 
buy a horse at a stated sum, or takes up goods of a tradesman 
upon an implied contract to pay as much as they are reason- 
ably worth : in all these cases the right accrues to the creditor, 
and is completely vested in him, at the limti of the bond being 
sealed, or the contract or agreement made ; aut\ the law only 
gives him a remedy to recover the possession of that right, [ 4-37 ] 
which already in justice belongs to hum But there is also a 

( Ff. fiS. 3. 9, § 3. ■ Nay's Max. c. 49. Grahine v. Ld. 

u Moor. S13. Londutidajry. 24 Not. 1146* C*nc\ 

* Oft. C«\ 5*3. 1 Roll. Abr. 91 1. MP. Wins. 7SO. 

S Leon. 156, ' ao)'* Mm. c. 49. 
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species of property to which a man has not any claim or title 
whatsoever, till after suit commenced and judgment obtained 
in a court of law : where the right and the remedy do not 
follow each other, as in common cases, but accrue at one and 
the same time; and where, before judgment had, no man can 
say that he has any absolute property, either in possession or 
in action, Of this nature are, 



1 , Such penalties as are given by particular statutes, to be 
recovered in an action popular; or, in other words, to be re- 
covered by him or them that will sue for the same. Such as 
the penalty of 500/., which those persons are by several acts 
of parliament made liable to forfeit, that being in particular 
offices or situations in life, neglect to take the oaths to the 
government: which penalty is given to him or them that will 
sue for the same, Now here it is clear that no particular 
person, A or B, has any right, claim, or demand, in or upon 
this penal sum, till after action brought a ; for he that brings 
his action, and can tonajide obtain judgment first, will un- 
doubtedly secure a title to it, in exclusion of every body else. 
He obtains an inchoate imperfect degree of property, by com- 
mencing his suit: but it is not consummated till judgment; 
for, if any collusion appears, he loses the priority he had 
gained b . But, otherwise, the right so attaches in the first 
informer, that the king (who before action brought may grant 
a pardon which shall be a bar to all the world) cannot after 
suit commenced remit any thing but his own part of tbi* pe- 
nalty*. For by commencing the suit the informer has made 
the popular action his own private action, and it is not in the 
power of the crown, or of any tiling but parliament, to release 
the informer's interest. This therefore is one Instance, where 
\_ +98 ] a suit and judgment at law are not only the means of recover- 
ing, but also of acquiring, property. And what is said of this 
one penalty is equally true of all odiers, that are given thus at 
large to a common intbrmer, or to any person that will sue 
for the same. They are placed, as it were, in a state of nature, 
accessible by all the king's subjects, but the acquired right of 
none of them ; open therefore to the first occupant, who de- 



* y L#v. 141, Sum. 1169. Comb* 
ir, Pitt, B.R, Tr. 3G«o. III. 3 Bum 

im 



Stat, 4 Hen. VI L c. 20. 

Cro.Eli«,l3S. 11 Hep. t>5. 
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clares his intention to possess tliem by bringing his action ; 
and who carries that intention' into execution, by obtaining 
judgment to recover them. 

2. Another species of property, that is acquired and lost 
by suit and judgment at law, is that of damages given to a man 
by a jury, as a compensation and satisfaction for some injury 
sustained ; as for a battery, for imprisonment, for slander, or 
for trespass. Here the plaintiff has no certain demand till 
after verdict ; but when the jury has assessed his damages, 
and judgment is given thereupon, whether they amount to 
twenty pounds or twenty shillings, he instantly acquires, and 
the defendant loses at the same time, a right to that specific 
sum. It is true, that this is not an acquisition so perfectly 
original as in the former instance : for here the injured party 
has unquestionably a vague and indeterminate right to some 
damages or other the instant he receives the injury ; and the 
verdict of the jurors, and judgment of the court thereupon, 
do not in this case so properly vest a new title in him, as fix 
and ascertain the old one ; they do not give, but define^ the right. 
But, however, though strictly speaking, the primary right to 
a satisfaction for injuries is given by the law of nature, and the 
suit is only the means of ascertaining and recovering that 
satisfaction ; yet, as the legal proceedings are the only visible 
means of this acquisition of property, we may fairly enough rank 
such damages, or satisfaction assessed, under the head of pro- 
perty acquired by suit and judgment at law. 

3. Hither also may be referred, upon the same principle, [ 439 } 
all title to costs and expences of suit ; which are often arbi- 
trary, and rest entirely on the determination of the court, upon 
weighing all circumstances, both as to the quantum, and also 

(in the courts of equity especially, and upon motions in the . 
courts of law) whether there shall be any costs at all. These - 
costs, therefore, when given by the court to either party, may ; 
be looked upon as an acquisition- made by the judgment of 
law. 
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CHAPTER THE THIRTIETH. 

of TITLE by GIFT, GRANT, and 
CONTRACT. 



"\\TE are now to proceed, according to the order marke 

out, lo the discussion of two of the remaining methods 
of acquiring a title to property in things personal, which are , 
inuch connected together, and answer in some measure to the 
conveyances of real estates ; being those by gift or grant, and . 
by contract : whereof the former vests a property in jxxsessiott, 
die latter a property in action* 

VIII. Gifts then, or grants, which are the eighth method of 
transferring personal property, are thus to be distinguished 
from each other, that gift* arc always gratuitous, grants are 
upon some consideration or equivalent; and they may tie 
divided, with regard to their subject-matter, into gifts or grants 
of chattels tail, and gifts or grants of chattels personal* Under 
the head of gills or grants of chattels >.«/, may be included 
all leases for years of land, assignments, and surrenders wf. 
those leases ; and all the other methods of conveying an estate 
less than freehold, which were consklejed in the twentieth 
chapter of the present book, and therefore need not be here 
again repeated : though these very seldom carry the outward 
appearance of a gift, however freely bestowed ; being usually 
expressed to be made in consideration of blood, or natural 
u flection, or of five or ten shillings nominally paid to the, 
grantor; and in case of leases, always, reserving a rent, though 
it be but a pepper- corn : any of which considerations will, in 
the eye of die law, convert the gift, if executed, into a grant ; 
if not executed, into a contract. 
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Grants or gifts, of chattel; ju-rsona/ t are die net of trans- 
ferring the right and the possession of them ; whereby one man 
renounces, and another man immediately acquires, all title and 
interest therein : which may be done either in writing, or by 
word of mouth a , attested by sufficient evidence, of which the 
delivery of possession is the strongest and most essential. Dut 
this conveyance, when merely voluntary, is somewhat suspi- 
cious- and is usually construed to be fraudulent, if creditors 
or others become sufferers thereby. And, particularly, by 
statute 3 Hen. VII. c. 4. all deeds of gift of goods, made in 
trust to the use of the donor, shall be void : because otherwise 
persons might be tempted to commit treason or ielony, without 
danger of forfeiture ; anil the creditors of the donor might also 
be defrauded of their rights. And by statute 13 Eliz. e*& 
every grant or gift of chattels, as well as lands, with an intent 
to defraud creditors or others b , sliall be void as against 
such persons to whom such fraud would be prejudicial; but, 
as against die grantor himself, shall stand good and effectual ; 
and all persons partakers in, or privy to, such fraudulent grants, 
shall forfeit the whole value of the goods, one moiety to the 
king,, and another moiety to the party grieved ; and also on 
conviction shall suffer imprisonment for half a year. (1) 

* Perk. 5.57. b See 3 Rep. 82. 




U) The statute contains a proviso in ftivour of grants made '*npon good 
consideration, and botnl fide" Upon tbeM words it was held in Twyncs 
case (3 Rep, ft],), the leading ease on ibe subject, that no grant was pro- 
tected, unless it was both on good consideration and bonCi Jfdc And it is 
also laid down in the same case, that the good consideration here intended 
is not what the words in law usually import, u com tie ration of natural 
love and affection, but a valuable consideration. On (he other hand, the 
main object of the statute is, that the money or goods should be realty 
iipplicd to the payment of the party's debt, and not reserved to his own 
iis.e ; it docs not interfere with the right which a debtor has, at common 
law, to prefer one creditor over another ; and, therefore, a grant may be 
made to ■ creditor in trust for the general body of the grantor** creditors, 
although made with intent to delay some particular creditor who had 
gained a priority by suitj or with the same object, a mnn sued by one < re- 
ditu r, even to judgment, may voluntarily confess a judgment to another 
creditor ; and if the last creditor obtain execution first, the preference i> 
not void by the statute. In both cases the grantor parts with the goods 
actually ; but if he be allowed to retain possession, and manages, and uses 
them as the ostensible owner, then a secret trust in his favour is implied 
\a the grant or judgment, and they become void. 

I l 4 Possession 




A TRUE and proper gift or grant is always accompanied 
with delivery of possession, and takes effect immediately : as 
if A gives to B 1 00/., or a flock of sheep, and puts him in 
possession of them directly* it is then a gift executed in the 
donee; and it is not in the donor's power to retract it, though 
he did it widiout any consideration or recompense c : unless it 
be prejudicial to creditors; or the donor were under any legal 
incapacity, as infancy, coverture, duress, or the like ; or if he 
were drawn in, circumvented, or imposed upon, by false pre- 
tences, ebriety, or surprise. But if the gift does not lake effect, 
by delivery of immediate possession, it is then not properly a 
** 2 ^ gift* but a contract ; and this a man cannot be compelled lo 
perform, but upon good and sufficient consideration ; as we 
shall see under our next division, 

IX, A contract, which usually conveys an interest merely 
hi action, is thus defined : " an agreement upon sufficient con- 
" sideration, to ilo or not to do a particular thing," Flam 
which definition there arise three points to be contemplated in 
all contracts; 1. The agree/unit ,- (2) 2. The consideration; 
and 3. The Ming to be don© or omitted, or the different species 
of contracts. 



First then it is an agreement, a mutual bargain or conven- 
tion j and therefore there must at least be two contracting 
parties, of sufficient ability to make a contract ; as where A 
contracts with B to pay him 100/. and thereby transfers a 
property in such sum to B. Which property is however nut 
in possession, but in action merely, and recoverable by suit at 

* Jenk.105. 







Possession in ihe grantor, however, i* not by itself cemoli&fae, though 
strong evidence of fraud ; a man may srll hii own goods bonijtde t and for 
u valuable consideration, and yet be allowed to retain possession of them 
as tenant to the grantee ; in such cases, the validity of the transaction will 
depend, in great measure, on its notoriety, Pickttoek v. Letter t 3 M. 
&S.371, Sec Hvibltd f. Anderson, 5 T. R.23.5, Jczcph v. Ingram, I B. 
Moore, 189. 

(2) According to the decision in Wain v. Wgrttcn, 5 Ea*t. lo., and Sattn- 
dm v. Wakefietd, 4B.&A.595, the word agreement, legally imports both 
promise end consideration ; the author, however, evidently uses it here in 
the popular unite of a promise or engagement. 
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law ; wherefore it could not be transferred to another person 
by the strict rules of the antient common far; for no ckose hi 
action could be assigned or granted over ri , because it was 
thought to be a great encouragement to litigiousness, if a man 
were allowed to make over to a stranger hts right of going to 
law. But this nicety is now disregarded : though, in com- 
pliance with the (indent principle, the form of assigning acAose 
in action is in the nature of a declaration of trust, and an 
agreement to permit the assignee to make use of the name of 
the assignor, in order to recover the possession. And there- 
fore, when in common acceptation a debt or bond is said to 
be assigned over, it must still be sued in the original creditor's 
name; the person to whom it is transferred being rather an 
attorney than an assignee, But the king is an exception to 
this general rule, for he might always either grant or receive 
a chose in action by assignment": and our courts of equity, 
considering that in a commercial country almost all personal 
property must necessarily lie in contract, will protect the 
assignment of a e hose in action, as much as the law will that of 
a chose in possession f. 

This contract or agreement may be either express or im- [ 443 j 
plied. Express contracts are where the terms of the agreement 
are openly uttered and avowed at the time of the making, as 
to deliver an ox, or ten loads of limber, or to pay a stated price 
for certain goods. Implied are such as reason and justice dic- 
tate, and which therefore the law presumes that every man 
undertakes to perform. As, if I employ a person to do any 
business for me, or perform any work j the law implies that I 
undertook, or contracted, to pay him as much as his labour 
deserves. If I take up wares from a tradesman, without any 
agreement of price, the law concludes that I contracted to pay 
their real value. And there is also one species of implied con- 
tracts, which runs through and is annexed to all other con- 
tracts, conditions, and covenants, viz, that if 1 fail in my part 
of the agreement, I shall pay the other party such damages as 
he has sustained by such my neglect or refusal. In short, 
almost all the rights of personal property {when not in actual 

a Co. Litt. SH. r a P. Win*. 199. 

• Djer, HO. Bru. *tbr. til. cAtf*e in 
at-tiun, l£4. 
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possesion} do in great measure depend upon contracts, of oik:' 
kind or other, or at least might be reduced under some of 
them : which indeed is the method taken by the civil law ; it 
having referred the greatest part of the duties and rights, 
which it treats of, to the head of obligations m contractu and 
//nasi m contractu*, 

A contract may also be either executed^ as if A agrees to 
change horses with B, and they do it immediately ; in which 
case the possession and the right are transferred together : or 
it may be. executory t as if they agree to change next week ; here 
the right only vests, and their reciprocal property in each 
other's horse is not in possession but in action ; for a contract 
executed (which differs nothing from a grant) conveys a those in 
possession?; a con tract executory conveys only a chose in action. | 

Having thus shewn the general nature of a contract, we 
are, secondly, to proceed to the consideration upon which it is 
founded ; or the reason which moves the contracting party to 
r 444 ] enter into the contract. " It is an agreement, upon wfficicjtt 
** consideration." The civilians hold, that in all controls, 
tit her express or implied, there must he something given in 
exchange, something that is mutual or reciprocal K This 
thing, which is the price or motive of the contract, we call the 
consideration ; and it must be a thing lawful in itself, or else 
die contract is void. A good consideration, we have before 
seen ', is that of blood or natural affection between near rela- 
tions j the satisfaction accruing from which the law esteems an 
equivalent for whatever benefit may move from one relation to 
another L This consideration may sometimes however be set 
aside, and the contract become void, when it tends in its con- 
sequences to defraud creditors, or other third persons, of their 
just rights. But a contract for any valuable consideration, as 
for marriage, for money, for work done, or for other reciprocal 
contracts, can never be impeached at law ; and, if it be of a 
sufficient adequate value, is never set aside in equity ; lor the 
person contracted with has then given an equivalent to recoro- 

• /*j», S. M.S. ' p****^ 7 - 

* In omnibu* ctmtmcti&tu, ri« nami- -> 3 iU'p. 83. 
naiitt Jttv truuinunatt*, /n mulatto cm- 
tuxiun Gruviu. (.2. § 12. 
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petise, and Is therefore as much an owner, or a creditor, as any 
other person. 

- These valuable considerations are divided by the civilians' 1 
into fbar species. 1. Do, td des: as when 1 give money or 
goods, on a contract that I shall be repaid money or goods 
for them again. Of this kind are all loans of money upon 
bond, or promise of repayment ; and all sales of goods, in 
winch there is either an express contract to pay so much for 
them, or else the law implies a contract to pay so much as 
they are worth. 2. The second species is, Jacio, id facias,* as, 
when I agree with a man to do his work for him, if he will do 
uvine for me; or if two persons agree to many together; or 
to do any other positive acts on both sides. Or, it may be to 
forbear on one side on consideration of something done on the 
other; as, that in consideration A, the tenant, will repair his 
house, II, the landlord* will not sue him for waste* Or, it may 
be for mutual forbearance on both sides ; a% that in consider- 
ation that A will not trade to Lisbon, B will not trade to [ 445 j 
Marseilles ; so as to avoid interfering with each other. 3. The 
third species of consideration is, facto, id des; when a man, 
agrees to perforin any thing for a price, either specifically 
mentioned, or left to the determination of the law to set a value 
to it. As when a servant hires himself to his master for 
certain wages or an agreed sum of money : here the servant 
contracts to do his master's service, ui order to earn that spe- 
cific sum* Otherwise, if he be hired generally ; for then he is 
under an implied contract to perform this service for what it 
shall be reasonably worth. 4. The fourth species is, do, td 
facias ; which is the direct counterpart of the preceding. As 
when I agree with a servant to give him such wages upon his 
performing such work: which, we see, is nothing else but the 
last species inverted : for saxwsjacit) id hems det, and bents 
dat, ui scrvusfaciat. 

A consideration of wtiiG sort or other is so absolutely 
necessary to the forming of a contract, that a nudum pactum, 
or agreement to do or pay any thing on one side, without any 
compensation on the other, is totally void hi law; and a man 

* Ff» is. 5. s. 
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cannot be compelled to perform it ] . At if one man pro- 
mises to give another 100/-, here there is nothing contracted 
for or given on the one side, find therefore there is nothing 
binding on the other. And, however a man may or may not 
be bound to perform it, in honour or conscience, which the 
municipal laws do not take upon them to decide; certainly 
those municipal laws will not compel the execution of what he 
had no visible inducement to engage for; and therefore our 
law has adopted m the maxim of the civil law n , that tvr undo 
pacta non oritur actio. (3) But any degree of reciprocity will 
prevent the pact from being nude ; nay, even if the thing be 
founded on a prior moral obligation {as a promise to pay a 
just debt, though barred by the statute of limitations), it is no 
longer nudum pactum. And as this rule was principally esta- 
blished, to avoid the inconvenience that would arise from set- 
ting up mere verbal promises, for which no good reason could 
[ 446 ] be assigned it therefore does not hold in some cases, where 
such promise is authentically proved by written documents. 
For if a man enter into a voluntary bond, or gives a promis- 
sory note, he shall not be allowed to aver the want of a consi- 
deration in order to evade the payment : for every bond from 
the solemnity of the instrument p , and every note from the 
subscription of the drawer" 1 carries with it an internal evi- 
dence of a good consideration. Courts of justice will there- 
fore support them both t as against the contractor himself; 
but not to the prejudice of creditors, or strangers to the con- 
tract. (4) 



1 Dr.& St, d. 2. c.3A. 

*» Bro. Abr. tit. deUe, 79. Salt. I _".». 
« CM. 2,3. 10- &5. 14. 1. 



* iUowd, 30 fl t soy, 

• H.rdr. 2Q0. 1 Ch. It. 157. 
'» Ld. Baym, 760, 



(3) Though the position is true for which these authorities sire cited, \et 
upon reference to the originals, it will be seen, that much weight cannot be 
attached to cither of them, 

(A) The doctrine of consideration is not, perhaps, so fully or so correctly 
tinted in this paragraph us might have been expected. 1. From the vnriou* 
decisions on the subject, it should seem that there is a distinction in cer- 
tain cases, as to the necessary consideration between an implied und an 
express promise. An implied promise is that which the taw raise* from 
previous circumstance* passing between the parties, und therefore the 
foundation must be something, which has /ego/ value. With this restriction 

it 
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We are next to consider, thirdly the tiling agreed to be 
done or omitted, " A contract is an agreement, upon suf- 
" ficient consideration, to do or not to do a particular thing." 
The most usual contracts, whereby the right of chattels per- 
sonal may be acquired in the laws of England, are, 1. That 
of sale or exchange. 2. That of bailment. 3. That of hiring 
and borrowing. 4. That of debt. 

1. Sale, or exchange, is a transmutation of property from 
one man to another, in consideration of some price or recom- 
pei ice in value; for diere is no sale without a recompenee: 
there must be quid pro qno T If it be a commutation of goods 
for goods, it is more properly an exchange i but if it be a 
transferring of goods for money, it is called a sale ,- which is 
a method of exchange introduced for the convenience of 



it may be laid down that any act done by the one party with the consent 
of the oilier, by which the one loses or suffers* or the other gains, in how- 
ever small a degree, h a sufficient consideration for a promise, which the 
(aw will imply, of a commensurate recompense. Principle* of law, how- 
ever, or the provisions of statutes, prevent that implication from being made 
in certain cases, although the toss has been sustained by the one, or the 
benefit received by the other j the instance put in the text of a just debt 
barred by the statute of limitations is a case in point* In such cases, though 
the legal liability b gone, the moral duty and the original legal consideration 
remain ; if then the party expressly promise to pay the debt, he waives 
the protection of the statute, resumes his legal liability, and suffers the 
former consideration to operate, This, therefore, is hardly an exception 
in principle to the rule that every promise must have a sufficient consider- 
ation. 

Nor 2dly, Do written promises fall under any different principle. Jf, 
indeed, a promise be under seal, the solemnity of that mode of delivery hi 
said to import at law that there was a sufficient consideration for the pro- 
mise, and the plaintiff is not put to prove such consideration. But neither 
this case, nor that of the promissory note, stand on the authentication 
given them by writing ; a merely written promise is precisely on the same 
footing as a verbal one at common law, and though in some cases writing 
is by statute made essential to the validity of a promise, yet in these, the 
writing is only a condition superadded, the promise must still have all 
the common law requisites of a verbal promise. See Wennall v, Adttey, 
3 B.4P. 249. n.(a). Kann v. Hughes, 7 T, R. n.ft. 3 JO. Wain v. IVarttert, 
5 East. 10. 
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mankind, by establishing an universal medium, which may be 
exchanged for all sorts of other properly ; whereas if goods 
were only to be exchanged for goods, by way of barter, it 
would be difficult to adjust the respective values, and the 
carriagel would be intolerably cumbersome. All civilized 
nations adopted, therefore, very early the use of money ; for 
we find Abraham giving " four hundred shekels of silver, 
" current money with the merchant," for the field of Mac- 
pelah*: though the practice of exchange still subsists turning 
several of tin- savage nations. But with regard to the law of 
£ **7 J sales and exchanges, there is no difference. I shall thereto *iv 
treat of them both under the denomination of sales only; and 
shall consider their force and effect, in the first place where 
the vendor hath in himself, and secondly where he hath not 
the property of the thing sold. 

Where the vendor hath in himself the property of the 
goods sold, he hath the liberty of disposing of them to whom- 
ever he pleases, at any time, and in any manner; unless 
judgment has been .obtained against him for a debt or da- 
mages, and the writ of execution is actually delivered to the 
sheriff! Kor then, by the statute of frauds', the sale shall be 
looked upon as fraudulent, and the property of the goods 
shall be bound to answer the debt, from the time of delivering 
the writ. Formerly it was bound from the teste, or issuing 
of the writ \ and any subsequent sale was fraudulent ; but 
the law was thus altered in favour of pmrhawrS) though it 
still remains the same between the parties; and therefore if 
a defendant dies after the awarding and before the delivery 
of the writ, hk goods are bound by it in the hands of his 
executors u . 

If a man agrees with another for goods at a certain price, 
he may not carry them away before he hath paitl for them ; 
for it is no sale without payment, unless the contrary be 
expressly agreed. And therefore if the vendor says, llje price 
or a beast is Four pounds, and the vendee soys lu> will givf 
four pounds, the bargain is struck ; and they neither of tl*em 



■ S9 Cir. II, c.3. 



9 A Hop. 171. 1 Mod. 188- 

» Comb. 33. IS Mod. 5. 7 Mod.*; 
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are at liberty to be off, provided immediate possession be ten- 
dered, by the other side. But it" neither the money be paid, 
nor the goods delivered, nor tender made, jvor any subsequent 

agreement he entered into, it is no contract, and the owner 
may dispose of the goods as he pleases ", But if any part of 
the price is paid down, if it be but n penny, or any portion 
of the goods delivered by way of earnest {which] the civil 
law calls arrha, and interprets to be " emjyfionis venditimm 
" contraetae argttmrntttm *,") the property of the goods is [ 4>48 ] 
absolutely bound by it; and the vendee may recover the goods 
by action, 4is well as the vendor may the price of them *. 
And such regard does the law pay to earnest as an evidence 
of a contract, that by the same statute, 29 Car. II. c. 3„ no 
contract for the sale of goods, to the value of 10/. or more, 
shall be valid, unless the buyer actually receives part of the 
goods sold, by way of earnest on his part ; or unless lie gives 
part of the price to the vendor by way of earnest to bind the 
bargain, or in part of payment ; or unless some note in writ- 
ing be made and signed by the party or his agent; who is to 
be charged with the contract. (5) And with regard to goods 

■ Hob. 41. Noy's Max. c 42. * Nay, itirf- 



-(5) As the statute of frauds does not render the contract in, cases to 
which it applies, void or illegal, but only takes away the legal remedy to 
enforce perform ance* where the whole remains executory, and there has 
been no partial performance, the great struggle has always been to deter- 
mine, what « a part performance, what is a delivery, an acceptance, or a 
part payment. Upon these points the tenor of modern decisions is to give 
the words of the statute iheir fullest effect, and not to allow (so far as is 
possible) of any constructive deliveries or acceptances. In some cases, where 
the goods are in the hands of third persona at the time of the sale, or form 
a confused part of a large mass, or are too cumbersome for immediate 
actual removal ; from the necessity of the thing the exercise of some clear 
act of ownership has been admitted to be, constructive!}', such a delivery 
and acceptance as will satisfy the statute. But in cases where this neces- 
sity does not exist, actual acceptance is required, and while any thing 
remains to be done on either side, as if the goods are to be weighed, or 
the price to be paid, the courts will not hold the contract to have been 
performed. A strong case on this subject \s that of Temftcit v. Fitzgerald, 
3IJ.&A.680. The defendant in August agreed to buy a horse of the 
plaintiff' for forty-live guineas, and fetch it away in September as he went to 
the Doncaster races — it was to be a readv money bargain. In September 

he 
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under tlie value of 10/. no contract or agreement for the sale 
of them shall be valid, unless the goods are to be delivered 
within one year, or unless the contract be made in writing, 
and signed by the party, or his agent, who is to be charged 
therewith. Antiently, among all the northern nations, shak- 
ing of hands was held necessary to bind the bargain ; a cus- 
tom which we still retain in many verbal contracts. A sale 
thus made was called handsale, " venditio per mutuant mamttrm 
camplexionem^ /' till in process of time the same word was 
used to signify the price or earnest^vvhich was given imme- 
diately after the shaking of hands, or instead thereof. 

As soon as the bargain is struck, die properly of the goods 
is Hil infill ml to the vendee, and that of the price to the ven- 
dor ; but the vendee cannot take the goods, until he tenders 
the price agreed on *. Hut if he tenders the money to tile 
vendor, and he refuses it, the vendee may seize the goods, or 
have an action against the vendor for detaining them. And 
by a regular sale, without delivery, the property is so ab- 
solutely vested in the vendee, that if A sells a horse to B 
for 10/. and B pays htm earnest, or signs a note in writing 
of the bargain; ami afterwards, before the delivery of the 
horse, or money paid, the horse dies in the vendor's custody, 
[ 449 ] still he is entitled to the money, because, by the contract, the 
property was in the vendee \ Thus may property in goods 



» Stiernhook dejure Goth. t. 2, ft, 5. 
* Uob.il, 



Npy, C. 42, 



he came, and he, as well as his servant rode the hone, and leaped him, hi* 
servant cleaned him, and he gave some directions as to his standing with a 
different roller on, and a strap about hi* neck, which were obeyed, lie asked 
the plaintiff's son to keep him another week, who said he would to oblige 
him ; he said he would return in a week for the horse and pay for him mid 
told the plaintiff"! groom he ought to be gallopped more, as he was not in 
a condition for hunting, for which he was bought. He returned in a few 
days for the horse, which had died in the interval. Here it would have 
seemed, that the defendant had done every thing which could amount to 
a constructive acceptance ; but he had no right to the horse till the price 
was paid. The very object of the statute was to put contracts on an une- 
quivocal footing, and the court held that the horse was still the property 
of the plaintiff, and that the contract could not be enforced. 
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be transferred by sale, where the vendor hath such property 
in himself, (6) 

But property may also in some cases be transferred by 
sale, though the vendor hath nmie at all in the goods ; for it 
is expedient that the buyer, by taking proper precautions, may 
at all events be secure of his purchase; otherwise all commerce 
between men and man must soon be at an end. And there- 
fore the general rule of law is b , that all sales and contracts of 
any thing vendible, in fairs or markets overly (that is, open,) 

" a Imt. 7J 3. 



(6) ThU seems the proper place for noticing a very important head 
of the law, of which, I believe, the author makes no mention, I mean what 
it called the right of stoppage in trandtv. Where the parties to a contract 
deal on credit, it u obvious that the vendee's interest in the goods, or hi* 
right to possession do not depend on the previous payment or tender of 
the price; in such case, two contracts, in fact, subsist independent of 
each other, a contract to deliver at one time, and a contract to pay at ano- 
ther. In this case, it may often happen that the vendor may discover 
before be has completed his contract, that the vendee will never be in 
a condition to complete ku $ in other words, that if the goods are deli- 
vered, they will never be paid for. The hardship of compelling him in 
such circumstances to deliver them has given rise to what is called stoppage 
in transitu, which is the right of the vendor, who has not received the full 
price, to stop the goods at any time in their transit, and before the delivery 
is complete, in case or the insolvency of the vendee. Partial payment wUl 
not destroy this right, because the efleet of the stoppage is not to rescind 
the contract, which after part-payment cannot be done, but is the exercise 
of a lien on the goods, a retainer of them till the full price is paid. This 
doctrine first prevailed in the courts of equity, and is acted upon in courts of 
law on principles of equitable justice) the right to stop continues in every 
stage of the transit, not merely while the goods are in the hands of the ven- 
dor's exclusive agent, but while they 'are in those of a middle-man between 
the two parties; nor can the vendee determine it by anticipating the natural 
termination — if the goods be coming by sea to a particular port, he can- 
not meet them midway, and take possession ; if they reach the port, but 
arc put under quarantine, he cannot take them tilt that is determined ; 
neither can the vendee confer a right which he has not in himself; his 
creditor or his vendee can claim only subject to the original vendor's 
right. In order to give eflect u> the right, it is sufficient for the vendor 
to give notice and put in his claim, to the parties who have the possession 
of the goods ; after that, a delivery to the vendee, either by mistake, or 
perversely, vests no right, and the vendor may maintain an action for the 
goods. See the cases collected, Selw. N. P. 1 *34, &c. 6th edition. 
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shall not only be good between the parties, but also be bind- 
ing on all those that have any right or property therein. And 
for this purpose, the mirror informs us* - , were tolls esta- 
blished in markets, viz. to testify the making of contracts ; 
for every private contract was discountenanced by law: inso- 
much that our 8axon ancestors prohibited the sale of any 
thing above the value of twenty pence, unless in open market, 
and directed every bargain and sale to be contracted in the 
presence of credible witnesses *. Market overt in the country 
is only held on the special days, provided for particular towns 
by charter or prescription ; but in London every day, except 
Sunday, is market day*. The market place, or spot of 
ground set apart by custom for the sale of particular goods, is 
also in the country the only market overt**: but in London 
every shop in which goods are exposed publicly to sale, is 
market overt, for such things only as the owner professes to 
trade in B . But if my goods are stolen from me, and sold out 
of market overt, my property is not altered, and I may take 
them wherever I find them. And it is expressly provided by 
statute, 1 Jac. 1. c.2L, that the sale of any goods wrongfully 
taken, to any pawnbroker in London, or within two miles 
thereof, shall not alter the property : for this, being usually a 
clandestine trade, is therefore made an exception to the gene- 
ral rule (7). And even in market overt, if the goods be the 
property of the king, such sale (though regular in all other 
respects) will in no case bind him : though it binds infants, 
[ 450 1 feme coverts, idiots, or lunatics, and men beyond sea or in 
prison ; or if the goods be stolen from a common person, and 
then taken by the king's officer from the felon, and sold in 
open market : still, if the owner has used due diligence in 
prosecuting the thief to conviction, he loses not his properly 
In the goods *'. So likewise, if the buyer knoweth the pro- 
perty not to be in the seller ; or there be any other fraud in 
the transaction; if he knoweth the seller to be an infant, or 
feme covert not usually trading for herself; if the sale be not 



« C, l. § 3. 

- LL, MthcL 10, IB. IX. £adg. 
WUk, 80, 
■ Cro, J»c. 68. 



' Godb. 131. 

( 5 Rep. ft:*. 12 Mod. 991. 

h Buon'i uie of Uw )»w, J 58. 
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(7) S*e post, 458. n. 
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originally and wholly made in the fair or market, or not at 
the usual hours ; the owner's property is not bound thereby '. 
If a man buys his own goods in a fair or market, the con- 
tract of sale shall not bind him, so that he shall render the 
price : unless the property had been previously altered by a 
former sale k . And notwithstanding any number of inter- 
vening sales, if the original vendor, who sold without, having 
the property, comes again into possession of the goods, the 
original owner may take them, when found in his hands who 
was guilty of the first breach of justice 1 . By which wise, 
regulations the common law has secured the right of the 
proprietor in personal chattels from being devested, so far as 
was consistent with that other necessary policy, that pur- 
chasers, bonajhle, in a fair, open, and regular manner, should 
not be afterwards put to difficulties by reason of the previous 
knavery of the seller. 

But there is one species of personal chattels, in which the * 
property is not easily altered by sale, without the express con- 
sent of the owner, and those are horses m . J*or a purchaser 
gains no property in a horse that has been stolen, unless it 
be bought in a fair or market overt, according to the direc- 
tions of the statutes 2 P. & M. c.7. and 31 Eliz. c. 12. By 
which it is enacted, that the horse shall be openly exposed, 
in the time of such fair or market, for one whole hour toge- 
ther, between ten in the morning and sun-set, in the public 
place used for such sales, and not in any private yard or 
stable; and afterwards brought by both the vendor and vendee 
to the book-keeper of such fair or market ; that toll be paid, 
if any be due ; and if not, one penny to the book-keeper, [ 451 ] 
who shall enter down the price, colour, and marks of the 
horse, with the names, additions, and abode of the vendee 
and vendor ; the latter being properly attested. Nor shall 
such sale take away the property of the owner, if within six 
months after the horse is stolen he puts in his claim before 
some magistrate, where the horse shall be found ; and, within 
forty days more, proves such his property by the oath of two 

1 2 Inst. 713, 714. (8) * 2 Inst. 713. 

k Perk. §93. m 8 Inst. 719. 

(8) See the case of Freeman v. East India Company, 5 B. & A. 624, 
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witnesses, ami tenders to the person in possession such price 
as he bonajide paid for him in market overt But in case 
any one of the points before mentioned be not observed, such 
sale is utterly void ; and the owner shall not lose his property, 
^ut at any distance of time may seize or bring an action for 
his horse, wherever he happens to find him. 



By the civil law n an implied warranty was annexed to 
every sale, in respect to the title of the vendor; and so too, 
in our law, a purchaser of goods and chattels may have a 
satisfaction from the seller, if he sells them as his own and 
the title proves deficient, without any express warranty for 
that purpose °, But with regard to the goodness of die wares 
so purchased, the vendor is not bound to answer : unless he 
expressly warrants them to be sound and good p , or unless he 
knew them to be otherwise and hath used any art to disguise 
them \ or unless they turn out to be different from what he 
represented them to the buyer. (9) 

2. Bailment, from the French bailler, to deliver, is a 
delivery of goods in trust, upon a contract expressed or 
implied, that the trust shall be faithfully executed on the part 
of the bailee. As if cloth be delivered, or (in our legal 
dialect) bailed, to a tailor to make a suit of cloaths, he baa 
it upon an implied contract to render it again when made, 
and that in a worknianly manner \ If money or goods be 
delivered to a common carrier, to convey from Oxford to 
London, he is under a contract in law to pay, or carry them, 
to the person appointed '. If a horse, or other goods, bo 
delivered to an innkeeper or his servants, he is bound to keep 
C *52 } them safely, and restore them when his guest leaves the 
house 1 , (to) If a man takes in a horse, or other cattle, to 
graze and depasture in his grounds, which the law calk 
agistment, he takes them upon an implied contract to return 






« Ff. 91. 9. 1. 
* Cro, J*c. 474. 
» F. N. B. 94. 
9 RuU, Rip. 5. 



1 Roll. AW, SO. 



1 Vent 968, 
19 Mod. 489. 
Oo. ?lw. 593, 



{9} (See Vol, III, p. 166. n.(9l> 

(io) Sec Vol.111, p. 165, ice, R.(l8),09h 
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them oti demand to the owner ". If a pawnbroker receives 
plate or jewels as a pledge, or security, for the repayment of 
money lent thereon at a day certain, he has them upon an 
express contract or condition to restore them, if l lie pledgor 
performs his part by redeeming them hi due time w : for the 
clue execution of which contract many useful regulations are 
made by statute 80 Geo. II. c. 24. ( 1 1 ) And so if a landlord 
distrains goods for rent, or a parish officer for taxes, these 
for a time are only a pledge in the hands of the distrainors, 
and they are bound by an implied contract in law to restore 
them on payment of the debt, duty, and expences, before the 
time of sale ; or, when sold, to render back the overplus. If 
a friend delivers any thing to his friend to keep for him, the 
receiver is bound to restore it on demand ; and it was for- 
merly held that in the mean time he was answerable for any 
damage or loss it might sustain, whether by accident or other- 
wise*; unless he expressly undertook* to keep it only with 
the same care as his own goods, and then he should not be 
answerable for theft or other accidents. But now the law 
seems to be settled * that such a general bailment will not 
charge the bailee with any loss, unless it happens by gross 

■ Cro. Cw, 271. T 4 Rep. 84. 

■ Cre. Jk- $4$. Y*1t. 178. * Lord R*ym. 909, 13 Mod. 487, 
* Co. Lilt. 89. 



(II) The 39&40G.3. c, 99. is now the regulating statute on this sub- 
ject. It limits the interest which pawnbrokers may take, in protection of 
the distressed pawners ; and it attempts, by several provisions, to guard 
against the facility, which pawnbroking affords to the dishonest for the put- 
ting away of stolen goods. At the expiration of a year and a day, unre- 
deemed pledges are to be considered forfeited, and may be sold by public 
auction only, unless the pawnor shall give notice to the broker not to sell 
them, tn which case the sale must be postponed for three calendar months : 
but in no case does this forfeiture devest the property out of the pawnor, 
unless the broker sells under the power of the statute; and the pawnee 
has a right at any time, before a sale has taken place, to redeem the goods. 
Waller v. Smith, 5B.&A. 4-59., and even where sold, if the good* have been 
pawned for more than ten shillings, and they sell for more than the prin- 
cipal and interest due on them, and the costs of the sale, the owner is 
entitled to such overplus upon demand made within three years after the 
sale; the object of the talc being merely to reimburse the broker his prin- 
cipal, interest, and expences. 

II 9 
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neglect, which is an evidence of fraud : but, if he undertakes 
specially to keep the goods safely and securely, he is bound 
to take the same care of them, as a prudent man would take 
of his own*. (12) 

In all these instances there is a special qualified property 
transferred from the bailor to the bailee, together with the 
possession. It is not an absolute property, because of his con- 
[ 453 ] tract for restitution ; the bailor having still left in him the 
right to a chose in action, grounded upon such contract. And, 
on account of this qualified property of the bailee, he may 
(as well as the bailor) maintain an action against such as in- 
jure or take away these chattels. The tailor, the carrier, the 
innkeeper, the agisting farmer, the pawnbroker, the distrainor, 
and the general bailee, may all of them vindicate, in their 
own right, this their possessory interest, against any stranger 
or third person K For, being responsible to the bailor, if 
the goods are lost or damaged by his wilful default or gross 
negligence, or if he do not deliver up the chattels on lawful 
demand, it is therefore reasonable that he should have a right 
of action against all other persons who may have purloined 
or injured them ; that he may always be ready to answer the 
call of the bailor. 

3. HiniNr. and borrowing are also contracts by which a 
qualified property may be transferred to the hirer or bor- 
rower : in which there is only this difference, that hiring is 

1 By the laws of Sweden ihv depo- m the aitroe manner ; " jttm enim nm- 

litnry or bnilec of goods is not hound to m (fro," *nys Sticmliuok , " ilutum prut- 

restitution, in ease of nrrUlent by fire or '• sumunl, ti w«a «un /wrttirtf." (Dt 

theft : provided lib own goods perished *' Jure Sueon. U U. e . 5.) b IS R*p. 69. 



(12) It must be understood, rlmt this special undertaking be founded nn 
a sufficient consideration, for the mere promise to keep safely will not 
impose a new obligation in Inw. The student will find the best abstract 
of the law on the responsibility of bailees in Lord Holt's celebrated juclg* 
meat in the case of Coggt ». Bernard, 'jLd.Raym. 918. The principle 
upon which the responsibility increase*, from requiring less than even ordi- 
nary enre, up to the greatest possible degree of it, and beyond that even to 
the liability for the violent and wrongful act* of others, is mainly regulated 
by the less or greater degree of convenience or ruin derived by the bailee 
from the bailment. 
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always for a price, a stipend, or additional recompense ; bor- 
rowing is merely gratuitous. But the law in both cases is 
tbe same. They are both contracts, whereby the possession 
and a transient property is transferred for a particular time 
or use, on condition to restore the goods so hired or borrowed, 
as soon as the time is expired or use performed ; together 
with the price or stipend (in case of hiring) either expressly 
agreed on by the parties, or left to be implied by law ac- 
cording to the value of the service. By this mutual contract, 
the hirer or borrower gains a temporary property in the thing 
hired, accompanied with on implied condition to use it with 
moderation, and not abuse it; and the owner or lender 
retains n reversionary interest in the same, and acquires a new 
property in the price or reward. Thus if a man hires or 
borrows a horse for a month, he has the possession and a 
qualified property therein during that period : on the expira- 
tion of which his qualified property determines, and the 
owner becomes (in case of hiring) entitled also to the price 
for which the horse was hired % 

There is one species of this price or reward, the most t *54 ] 
usual of any, but concerning which many good and learned 
men have in former times \'ery much perplexed themselves 
and other people, by raising doul)ts about its legnlity in foro 
comcicntiact That is, when money is lent on a contract to 
receive not only the principal sum again, but also an increase 
by way of compensation for the use ; which generally is called 
interest by those who think it lawful, and usiny by those who 
do not so. For the enemies to interest in general make no 
distinction between that and usury, holding any increase of 
money to be indefensibly usurious. And tins they ground 
as well on the prohibition of it by the law of Moses among 
the Jews, as also upon what is said to be laid down by Ari- 
stotle d , that money is naturally barren, and to make it breed 
money is preposterous, and a perversion of the end of it's in- 
stitution, which was only to serve the purposes of exchange 
and not of increase. Hence the school divines have branded 
the practice of taking interest, as being contrary to the di- 

* Yelv. 179. Cro. Jac. 336. a Potit, I. L a JO. This passage h*th 

been suspected to be spurious 
* K K I 
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vine law both nntural and revealed ; and the canon law * has 
proscribed the taking any, the least, increase for the loan of 
money as a mortal sin. 

But, in answer to this, it hath been observed, that the 
Mosaical precept was clearly a political* and not a moral pre** 
cept. It only prohibited the Jews from taking usury from 
their brethren the Jews; but in express words permitted 
them to take it of a stranger f : which proves that the taking 
of moderate usury, or a reward for the use, for so the word 
signifies, is not malum in se ; since it was allowed where any 
but an Israelite was concerned* And as to the reason suj^ 
posed to be given by Aristotle, and deduced from the natu- 
ral barrenness of money, the same may with equal fore© be 
alleged of houses, which never breed houses ; and twenty other 
things, which nobody doubts it is lawful to make profit of, by 
letting them to hire. And though money was originally used 
only for the purposes of exchange, yet the laws of any state 
[ 455 ] may be well justified in permitting it to be turned to the pur- 
poses of profit, if the convenience of society (the great end 
for which money was invented) shall require it. And that the 
allowance of moderate interest tends greatly to the benefit of 
the public, especially In a trading country, will appear from 
that generally acknowledged principle, that commerce cannot 
subsist without mutual and extensive credit. Unless money 
therefore can be borrowed, trade cannot be carried on ; and 
if no premium were allowed for the hire of money, few per- 
sons would care to lend it; or at least the ease of borrowing 
at a short warning (which is die life of commerce) would be 
entirely at an end. Thus, in the dark ages of monkish su- 
perstition and civil tyranny, wlien interest was laid under a 
total interdict, commerce was also at it's lowest ebb, and fall 
entirely into the hands of the Jews mid Lombards : but when 
men's minds began to be more enlarged, when true religion 
and real liberty revived, commerce grew again into credit : 
and again introduced with itself it's inseparable companion, 
the doctrine of loans upon interest. And* as to any scruple* 
of conscience, since all other conveniences of life may either 
be bought or hired, but money can only be hired, there seems 



DetreM, t.S. tit- 19. 
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to be no greater oppression in taking a recompense or price 
for the hire of this, than of any other convenience* To 
demand an exorbitant price is equally contrary to con- 
science, for the loan of a horse, or the loan of a sura of 
money : but a reasonable equivalent for the temporary incon- 
venience, which the owner niay feel by the want of it, and for 
the hazard of his losing it entirely, is not more immoral in 
one case than it is in the other. Indeed the absolute prohi- 
bition of lending upon any, even, moderate interest, intro- 
duces the very inconvenience which it seems meant to re- 
medy. The necessity of individuals will make borrowing 
unavoidable. Without some profit allowed by law, there 
will be but few lenders ; and those principally bad men, who 
will break through the law, and take a profit ; and then will 
endeavour to indemnify themselves from the danger of the 
penalty, by making that profit exorbitant. A capital dis- 
tinction must therefore be made bet ween a moderate and exor- [ 456 ] 
bitant profit ; to the former of which we usually give the name 
of interest, to the latter the truly odious appellation of usury : 
the former is necessary in every civil state, if it were but to ex- 
clude the latter, which ought never to be tolerated in any well- 
regulated society. For, as the whole of this matter is well sum- 
med up by Grottus *, " if the compensation allowed by law 
* does not exceed the proportion of the hazard run, or the 
" want felt, by the loan, it's allowance is neither repugnant 
" to the revealed nor the natural law : but if it exceeds those 
44 bounds, it is then oppressive usury; and though the munici- 
" pal laws may give it impunity, they can never make it just." 

We see that the exorbitance or moderation of Interest, for 
money lent, depends upon two circumstances; the inconveni- 
ence of parting with it for the present, and the hazard of losing 
it entirely. The inconvenience to individual lenders can 
never be estimated by laws ; the rate therefore of general in- 
terest must depend upon the usual or general inconvenience. 
This results entirely from the quantity of specie or current 
money in the kingdom ; for the more specie there is circu- 
lating In any nation, the greater superfluity there will be, be- 
yond what is necessary to carry on the business of exchange 



*?j. *. t p. /, S. c 12, §23. 
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and the common concerns of life. In every nation or public 
community* ihere is a certain quantity of money thus neces- 
sary ; which a person well skilled in political arithmetic might 
perhaps calculate as exactly, as a private banker can the de- 
mand for running; cash in his own shop ; all above this ne- 
cessary quantity may be spared, or lent, without much incon- 
venience to the respective lenders ; and the greater this na- 
tional superfluity is, the more numerous will be the lenders, 
and the lower ought the rate of the national interest to be ; 
but where there is not enough circulating cash, or barely 
enough, to answer the ordinary uses of the public, interest 
will be proportionally high : for lenders will be but few, as 
few can submit to the inconvenience of lending. 



I 4-57 ] So also the hazard of an entire loss has it's weight in the 
regulation of interest: hence the better the security, the lower 
will the interest be ; the rate of interest being generally in a 
compound ratio* formed out of the inconvenience, and the 
hazard. And as, if there were no inconvenience, there should 
be no interest but what is equivalent to the hazard, so, if there 
were no hazard, there ought to be no interest, save only what 
arises from the mere inconvenience of lending. Thus, if the 
quantity of specie in a nation be such, that the general incon- 
venience of lending for a year is computed to amount to thret 
per crtit., a man that has money by him will perhaps lend it 
upon good personal security at^Ve per cent* t allowing two 
for the hazard run ; he will lend it upon landed security or 
mortgage at fmtr per cent.* the hazard being proportionally 
less ; but he will lend it to the state, on the maintenance of 
which all his properly depends, at three per ccfit. t the hazard 
being none at all. (13) 



(13) This proportion between the inconvenience, and the two de*erip- 
lions of bi&ard, m entirely arbitrary, and only put for an example. 

In this disquisition upon the principles which regulate the rate of inte- 
re»t, and on all subjects connected with political economy, the author writes 
with the mformntion only of his nge; his reasoning is open to much ob- 
servation, but as the subject is only collateral, and could not be explained 
satisfactorily except at considerable length, t think it better to content my- 
self with this notice. 
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" But sometimes the hazard may be greater, than the rate 
of interest allowed by law will compensate. And this gives 
rise to the practice of, 1. Bottomry, or respondentia. 2. Po- 
licies of insurance. 3. Annuities upon lives. 

And first, bottomry (which originally arose from permit- 
ting the master of a ship, in a foreign country, to hypothe- 
cate the ship in order to raise money to refit) (14) is in the na- 
ture of a mortgage of a ship ; when the owner takes up money 
to enable him to carry on his voyage, and pledges the keel or 
bottom of the ship [partem pro toto) as a security for the repay- 
ment. In which case it is understood, that if the ship be 
lost, the lender loses also his whole money ; but, if it returns 
in safety, then he shall receive back his principal, and also 
the premium or interest agreed upon, however it may exceed 
the legal rate of interest. And this is allowed to be a valid 
contract in all trading nations, for the benefit of commerce, 
and by reason of the extraordinary hazard run by the lender h . 
And in this case the ship and tackle, if brought home, are [ 458 ] 
answerable (as well as the person of the borrower) for the 
money lent But if the loan is not upon the vessel, but upon 
the goods and merchandize, which must necessarily be sold 
or exchanged in the course of the voyage, then only the bor- 
rower, personally, is bound to answer the contract; who 
therefore in this case is said to take up money at respondentia* 
These terms are also applied to contracts for the repayment 
of money borrowed, not on the ship and goods only, but on 
the mere hazard of the voyage itself; when a man lends a 
merchant 1000/. to be employed in a beneficial trade, with 

h TVfoll. dejur. mar. 361. Malyne, c. 42. Cro. Jac. 208. Bynkcnh. quaett. 
lex mercat. b. 1. c. SI. Bacon's essays, jur.privat. I. 3. c. 16. 



(14) " This opinion may well be doubted, for although the practice of 
lending money upon maritime risks at a high premium was well known to 
the Romans before the time of Justinian, yet in those titles of the Digest 
and the Code, which expressly treat of this subject, no mention is made of 
contracts of this nature entered into by the master of a ship in that cha- 
racter, according to the practice which has since universally prevailed. 
And except for the purpose of securing the payment of maritime interest, 
actual hypothecation was not necessary to give the creditor a claim upon 
the ship." Abbott on Shipping, 143. 4th edition. 
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condition to be repaid with extraordinary interest, in case such 
a voyage be safely performed ' : which kind of Agreement is 
sometimes called foenm natttimm, and sometimes uswa mari- 
timaK But as this gave an opening for usurious and gaming 
contracts, especially upon long voyages, it was enacted by the 
statute 19Geo,IL c.S7* that all monies lent on bottomry or 
at respondentia, on vessels [belonging to his Majesty's sub- 
jects] bound to or from the East Indies, (15) shall be ex- 
pressly lent only upon the ship or upon the merchandize ; 
that the lender shall have the benefit of salvage k ; and that if 
the borrower hath not an interest in the ship, or in the effects 
on board, equal to the value of the sum borrowed, he shall 
be responsible to the lender for so much of the principal as 
hath not been kid out, with legal interest and all other 
charges, though the ship and merchandize be totally lost. 

Secondly, a policy of insurance is a contract between A 
and B, that upon A's paying a premium equivalent to the 
hazard run, B will indemnity or insure him against a par- 
ticular event, This is founded upon one of the same prin- 
ciples as the doctrine of interest upon loans, that of hazard j 
but not that of inconvenience. For if I insure a ship to the 
Levant, and back again, at five per cent* ; here I calculate the 
chance that she performs her voyage to be twenty to one 
against her being lost: and, if she be lost, I lose 100/, and 
get 51. Now this is much the same as if 1 lend the merchant 
whose whole fortunes are embarked in this vessel, 100/. at 
[ 459 ] the rate of eight per cent. For by a loan I should be imme- 
diately out of possession of my money, the inconvenience of 
which we have supposed equal to three per cent, : if therefore 
I had actually lent him 100/., I must have added St. on the 
score of inconvenience, to the 5/. allowed for the hazard, 
which together would have made 8/. But, as upon an insur- 



' l Sid. 27. 

i Mulloy, tM. Malyne, ibid. 



* See Vol. I. page 29*. 



(15) And a previous statute, 7 G, l. c.31. make* null and void all con- 
tracts by hi i flinjesty's subject*, or any one in tru*t for ibew t upon the loan 
of any money by way of bottomry on any ship in the service of foreigner* 
bound to the East Indie*. 
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ance, I am never out of possession of my money till the loss 
actually happens, nothing is therein allowed upon the prin- 
ciple of inconvenience, but all upon the principle of hazard. 
Thus, too* in a loan, if the chance of repayment depends up- 
on the borrower's life, it is frequent (besides the usual rate of 
interest) for the borrower to have his life insured till the time 
of repayment ; for which he is loaded with an additional pre- 
mium, suited to hU age and constitution. Thus, if Sempro- 
nius has only an annuity for Jus life, and would borrow 100/. 
of Titius for a yearj die inconvenience and general hazard 
of this loan, we have seen, arc equivalent to 51., which is 
therefore the legal interest ; hut there is also a special hazard 
in this case \ for, if Sempronius dies within the year, Titius 
must lose the whole of his 100/, Suppose this chance to be 
as one to ten : it will follow that the extraordinary hazard is 
worth 10/, more, and therefore that the reasonable rate of in- 
terest in this case would hejifteen per cenl*. But this the law, 
to avoid abuses, will not permit to be taken ; Sempronius there- 
fore gives ^Titius the lender only 5/. the legal interest; but 
applies to Gains an insurer, and gives him the oilier 10/. to 
indemnify Titius against the extraordinary hazard. And in 
this manner may any extraordinary or particular hazard be 
provided against, which the established rate of interest will 
not reach ; that being calculated by the state to answer only 
the ordinary and general hazard, together with tlie lender's 
inconvenience in parting with his specie for the time. But, 
in order to prevent these insurances from being turned into a 
mischievous kind of gaming, it is enacted by statute 14 
Geo. III. c.48», that no insurance shall be made on lives, or 
on any other event* wherein the party insured hath no inte- 
rest ; that in all policies the name of such interested party 
shall be inserted ; and nothing more shall be recovered there- [ 460 ] 
on tli an the amount of the interest of the insured. 

This doth not, however, extend to marine insurances, 
which were provided for by a prior law of their own. The 
learning relating to these insurances hath of late years been 
greatly improved by a series of judicial decisions ; which liave 
now established the law in such a variety of cases, that (if 
well and judiciously collected) they would form a very com- 
plete title in a code of commercial jurisprudence: but, being 
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founded on equitable principles, which chiefly result from the 
special circumstances of the case, it is not easy to reduce them 
to any general heads iu mere elementary institutes. (16) Thus 
much however may be said ; that being contracts, the very 
essence of which consists in observing the purest good faith 
and integrity, they are vacated by any the least shadow of 
fraud or undue concealment; and on the other hand, being 
much for the benefit and extension of trade, by distributing 
die loss or gain among a number of adventurers, they are 
greatly encouraged and protected both by common law and 
acts of parliament. But as a practice had obtained of insuring 
large sums without having any property on board, which were 
called insurances, interest or no interest, and also of insuring 1 
the same goods several times over; both of which were a 
species of gaming without any advantage to commerce, and 
were denominated wagering policies : it is therefore enacted 
by the stat. 19 Geo. IE. c.37-, that all insurances, interest, or 
no interest, or without farther proof of interest than the 
policy itself, or by way of gaming or wagering, or without 
benefit of salvage to the insurer (all of which had the same 
pernicious tendency), shall he totally null and vottl, except 
upon privateers, or upon ships or merchandize from the 
Spanish and Portuguese dominions, for reasons sufficiently 
obvious ; and that no re-assurance shall be lawful, except the 
former insurer shall be insolvent, a bankrupt, or dead : 
and lastly, that, in the East India trade, the lender of 
money on bottomry, or at respondt*ntio t shall alone have a 
[ 461 ] right to be insured for the money lent, and the borrower shall 
(in case of a loss) recover no more upon any insurance thmt 
the surplus of his property, above the value of his bottomry, 
or respondentia bond. (1 7) 



(16) This has been done by Mr. Justice Park in hii system of the law 
of marine insurances, and the student will find an excellent compendium 
of the law on the subject, in the notes to the case of Goram v, Sttvcting t 
SSuuriil. 2CX>. ed. 1824. 

H?) The object of all fattaMPCft ii Mr m nlty i and upon this principle, 
all contracts of insurance ore construed. Tims, u creditor has an interest 
in the life of his debtor to the amount of his debt, and he may insure 
against the loss of that debt ; but if, on the death of the debtor, his execu- 
tors 
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Thirdly, the practice of purchasing annuities for lives at 
a certain price or premium, instead of . advancing the same 
sum on an ordinary loan, arises usually from the inability of 
the borrower to give the lender a permanent security- for the/ 
return of the money borrowed, at any one period of time. * 
]Hfe therefore stipulates (in effect) to repay annually, during 
his life, some part of (he money borrowed; together with legal' 
interest for so much of the principal as annually remains un- 
paid, and an additional compensation for the extraordinary 
hazard run, of losing that principal entirely by the contingency 
of the borrower's death : all which considerations, being cal- 
culated and blended together, will constitute the just propor- 
tion or quantum of the annuity which ought to be granted. • 
The real value of that contingency must depend on the age* 
constitution, situation, and conduct of the borrower; and 
therefore the price of such annuities cannot, without the 
utmost difficulty, be reduced to any general rules. So that 
if, by the terms of the contract, the lender's principal is bond 
fde (and not colourably l ) put in jeopardy, no inequality of 
price will make it an usurious bargain ; though, under some 
circumstances of imposition, it may be relieved against in 
equity. To throw however some check upon improvident 
transactions of this kind, which are usually carried on with 
great privacy, the statute 17 Geo. III. c.26. has directed, 
that upon the sale of any life annuity of more than the value 
of ten pounds per annum (unless on a sufficient pledge . of 
lands in fee-simple or stock, in the public funds) the true 
consideration, which shall be in money only, shall be set forth 
and described in the security itself; and a memorial of the 
date of the security; of the names of the parties, cestui/ que 
trusts, cestuy que vies, and witnesses, and of the consideration 
money, shall within twenty days after it's execution be en- 
rolled in the court of chancery; else the security shall be null 
and void : and, in case of collusive practices respecting the 

1 Cartb. 67. 



tors discharge the debt, he can recover nothing from the insurer. Godsail 
v. Boldero, 9 East. 75?. . 
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consideration, the court, in which any action is brought or 
judgment obtained upon such collusive security, may order 
the same to be cancelled, and the judgment (if any) to be 
vacated : and also all contracts for the purchase of annuities 
from infants shall remain utterly void, and be incapable of 
con firm at ion after such infants arrive to the age of maturity. 
But to return to the doctrine of common interest on loans: ( 1 8) 

Upon the two principles of Inconvenience and hazard, 
compared together, different nations have, at different limes, 
established different rotes of interest The Romans at one 
time allowed eeniesimae, one pet cetit, monthly, or twelve per 
cent, per annum, to be taken for common loans; but Jus- 
tinian m reduced it to (rientes, or one third of the at or centt- 

" Cod, 4. 32. 26* A T oiu 33, 34, not ouJy for urwlersUnding the cirilians, 

35. A short explication of these but otso the more classical writers, who 

terms, and of the division of the Ko- perpetually refer to this distribution, 
man as, will be useful to the student, Thus Horace, ad Pinna, S25. 
Ucmani pueri langti ratwHiLui assent 
DtKunt in parta centum didueert, Dicat 
JTUius Afbirii, « de quincunce rcmota est 



(IS) It has been observed, that this act has produced a greater number 
of judicial decisions than any other which has passed since the statute of 
fraud*, It was, however, repealed by the 53 G. 3. c. 141,, which directs, 
that within thirty days after the execution of any assurance creating an 
annuity or rent-charge for life or years determinable on lives, a memorial 
shall be enrolled according to a form given in the statute. And in case any 
part of the consideration money be retained or returned on any pretence 
whatsoever, or supposing it to be advanced in notes, if those notes are 
not paid when due; or if the consideration, being in goods, is expressed to 
be in money, then the court, on application of the party against whom 
any action shall be brought on the deed, may stay the proceedings, or 
vacate the judgments, and order the deed to be cancelled. The statute 
also annuls ell contracts for annuities made by infants, notwithstanding 
any confirmation by them after coming of age ; and makes it a misdemesnor 
to endeavour to induce infants to engage in such contracts, or to pledge 
their word of honour not to plead infancy, or make defence against the 
demand of such annuities, or to promise to confirm them when of age. 
The statute docs not extend to Scotland or Ireland, nor to annuities, or 
rent-charges granted by will, marriage-settlement, or fur the advancement 
of a child, nor to the cases excepted out of the former statute, and men- 
tioned in the text. 
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simae, that is, four per cent. ; but allowed higher interest to 

be taken of merchants, because there the hazard was greater. 

So too Grotius informs us n that in Holland the rate of in- £ 463 ] 

terest was then eight per cent, in common loans, but twelve to, 

merchants. And lord Bacon was desirous of introducing a 

similar policy in England ° : but our law establishes one 

standard for all alike, where the pledge of security itself is 

not put in jeopardy ; lest under the general pretence of vague 

and indeterminate hazards, a door should be open to fraud 

and usury: leaving specific hazards to be provided against 

by specific insurances, by annuities for lives, or by loans upon 

respondentia or bottomry. But as to the rate of legal interest, 

it has varied and decreased for two hundred years past, ac- 

' Uncia, quid superet T potent dixisse, triens ; eu, 
Rem potent servare tuam I redit uncut, quid Jit t 
Semis. 

It is therefore to be observed, that in 
calculating the rate of interest, the Ro- 
mans divided the principal sum into an 
hundred parts, one of which they al- 
lowed to be taken monthly ; and this, 
which was the highest rate of interest 
permitted, they called uturae centesimal, 
amounting yearly to twelve per cent. 
Now as the as, or Roman pound, was 
commonly used to express any integral 
sum, and was divisible into twelve parts 
or unciae, therefore these twelve monthly 
payments or unciae were held to amount 
annually to one pound, or as usurarius ; 
and so the uturae asset were synonymous 
to the usurae centesimae. And all lower 
rates of interest were denominated 



according to the relation they bore to 
this centesimal usury, or usurae asses .- 
for the several multiples of the unciae, 
or duodecimal parts of the as, were 
known by different names according 
tp their different combinations; sex- 
tant, quadraus, triens, quincunx, semis, 
septunx, bet, dodrans, dertans, deunx, 
containing respectively 2, S, 4, 5, 6, 7, 
8, 9, 10, 1 1, unciae, or duodecimal parts 
of an as. [Ff. 28. 5. 49. $ 2. Gravin. 
orig. jur. civ. 1.2. §47.] This being 
premised, the following table will 
clearly exhibit at once the subdivisions 
of the as, and the denominations of the 
rate of interest. 



Usorax. 

Asset, sive centesimae - 

Deunces 



Partis Assis. 
— integer — — 



Dextances, vd decunces - 

Dodrantes — 

Besses 



Septunces ■ 
Semistes— 



Quincunces 
Trienies — 
Quadratures 
Sextances — 
Unciae «— 



n De jur. b. %p. 2. 12.22. 
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cording as the quantity of specie in the kingdom has increased 
by accessions of trade, the introduction of paper credit, and 
other circumstances. The statute 37 Hen. VIII. c,9, con- 
fined interest to ten^w cettt., and so did the statute 13 Eliz. 
c.8. But as, through the encouragements given in her reigii 
to commerce, the nation grew more wealthy, so under her 
successor the statute 21 Jac. I.e. 17. reduced it to eight per 
cent. ; as did the statute 12 Car, II. c. 13. to six : and lastly 
by the statute 12 Ann.st.2. c.16. it was brought down to five 
per cent, yearly, which is now the extremity of legal interest 
that can be taken. But yet, if a contract which carries inte- 
rest be made in a foreign country, our courts will direct the 
payment of interest according to the law of that country in 
[ 464 ] which the contract was made 1 *. Thus Irish, American, 
Turkish, and Indian interest, have been allowed in our 
courts to the amount of even twelve per cettf, : (19) for the 
moderation or exorbitance of interest depends upon local cir- 
cumstances ; and the refusal to enforce such contracts would 
put a stop to all foreign trade. And, by statute 14 Geo, IIL 
e. 79. all mortgages and other securities upon estates or other 
property in Ireland or the plantations, bearing interest not 
exceeding six per cetiL shall be legal ; though executed in the 
kingdom of Gre^t Britain: unless the money lent shall be 
known at the time to exceed the value of the thing in pledge; 
in which case also, to prevent usurious contracts at home 
under colour of such foreign securities, the borrower shall 
forfeit treble the sum so borrowed. (20) 






4. The last general species of contracts, which I have to 
mention, is that of debt ; whereby a chose in action, or right 
to a certain sum of money, is mutually acquired and lost n . 



' 1 Equ. Cut, AUr. 289. I P. ffiai. 395. 



< i\ N. B. 119. 



(19) I|i the case of Indian interest, the legislature has interfered, and by 
15G.3. c,63, a, 30. rcstrniiiL-d it to 12 jekt cent, 

{•£0) It had been doubted, whether this statute extended to the bonds 
and covenant* of third parties given as n collateral security for the payment 
in (i rent Britain of interest on sums of money lent under its protection; 
the 1 &3G.IV, c. 5 i. was made to remove this doubt, and extends the pruvi- 
tioni of the former statute to lho«e cases. See Vol.IV> p. 15G.& I7fl. n.(l6}- 
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This may be the counterpart of, and arise from, any of the 
other species of contracts. As, in case of a sale, where the 
price is not paid in ready money, the vendee becomes in- 
debted to the vendor for the sum agreed on ; and the vendor 
lias a property in this price, as a chose in action, by means of 
this contract of debt. In bailment, if the bailee loses or de- 
tains a sum of money bailed to him for any special purpose, 
he becomes Indebted to the bailor in the same numerical sum, 
upon his implied contract, that he should execute the trust 
reposed in him, or repay the money to the bailor. Upon 
hiring or borrowing, the hirer or borrower, at the same time 
that he acquires a property in the thing lent, may also be- 
come indebted to the fender, upon his contract to restore the 
money borrowed, to pay the price or premium of the loan, 
the hire of the horse, or the like. Any contract, in short, 
whereby a determinate sum of money becomes due to any 
person, and is not paid, but remains in action merely, is a 
contract of debt And, taken in this light, it comprehends a 
great variety of acquisitions ; being usually divided into debts [ 465 ] 
of record, debts by special, and debts by simple contract. 

A debt of record is a sum of money, which appears to be 
due by the evidence of n court of record, Thus, when any 
specific sum is adjudged to be due from the defendant to the 
plaintiff, on an action or suit at law; this is a contract of the 
highest nature, being established by the sentence of a court of 
judicature. Debts upon recognizance are also a sum of money, 
recognized or acknowledged to be due to the crown or a sub- 
ject, in the presence of some court or magistrate, with a con- 
dition that such acknowledgment shall be void upon the 
appearance of the party, his good behaviour, or the tike : and 
these, together with statutes merchant and statutes staple, §'c. 
if forfeited by non- per form a nee of the condition, arc also ranked 
among this first and principal class of debts, viz. debts of re- 
cord; since the contract, on which they are founded, is witnessed 
by the highest kind of evidence, viz. by matter of record. 

Debts by specialty, or special contract, are such whereby a 
sum of money becomes, or is acknowledged to be, due by deed 
or instrument under seal. Such as by deed of covenant, by 
deed of sale, by lease reserving rent, or by bond or obligation ; 

LL 2 
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which lust we look occasion to explain in the twentieth chapter 
of the present book ; and then shewed that it is a creation or 
acknowledgment of a debt from the obligor to the obligee, 
unless the obligor performs a condition thereunto usually 
annexed, as the payment of rent or money borrowed, the ob- 
servance of a covenant, and the like; on failure of which the 
bond becomes forfeited and the debt becomes due in law. (21) 
These are looked upon as the next class of debts after those of 
recordj being confirmed by special evidence, under seat 

Debts by simple cotrfract are such, where the contract upon 
which the obligation arises is neither ascertained bv matter of 
record, nor yet by deed or special instrument,, but by mere oral 
I 46G ] evidence, the most simple of any ,* or by notes unsealed, which 
are capable of a more easy proof, and (therefore only) better, 
than a verbal promise. It is easy to see into what a vast 
variety of obligations this last class may be branched out, 
through the numerous contracts tor money, which are not only 
expressed by the parties, but virtually implied in law. Some 
of these we have already occasionally hinted at : and the rest, 
to avoid repetition, must be referred to those particular heads 
in the third book of these Commentaries, where the breach of 
such contracts will be considered. I shall only observe at 
present, that by the statute 29 Car. II. c. 3. no executor or 
administrator shall be charged upon any special promise to 
answer damages out of his own estate, and no person shall be 
charged upon any promise to answer for the debt or default of 
another, or upon any agreement in consideration of marriage, 
or upon any contract or sale of any real estate, or upon any 
agreement that is not to be performed within one year from 
the making ; unless the agreement or some memorandum 
thereof be in writing, and signed by the party himself, or by 
his authority, (22) 

But there is one species of debts upon simple contract, 
which, being a transaction now introduced into all sorts of 



(si) See Vol, HI. p. 398. u.(6) ( and the note* on the cases of Gmtttford v. 
Griffith, and Robert* v, Marieii, Suwid. R. i. 58, it. 187, edit. IBS*. 
(SS) See Vol , III. p. 1 59. n,( IS). 
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civil life, under the name of paper credit, deserves a more 
particular regard. These are debts by bills of exchange, and 
promissory notes. 

A bill qf exchange is a security, originally invented among 
merchants in different countries, for the more easy remittance 
of money from the one to the other, which has since spread 
itself into almost all pecuniary transactions. It is an open 
letter of request from one man to another, desiring him to pay 
a sum named therein to a third person on his account; by 
which means a man at the most distant part of the world may 
have money remitted to him from any trading country. If A • 
lives in Jamaica, and owes B, who lives in England, 1000/., 
now if C be going from England to Jamaica, he may pay B 
this 1000/. and take a bill of exchange drawn by B in England 
upon A in Jamaica, and receive it when he comes thither. 
Thus does B receive his debt, at any distance of place, by 
transferring it to C ; who carries over his money in paper 
credit, without danger of robbery or loss. This method is £ 467 ] 
said to have been brought into general use by the Jews and 
Lombards, when banished for their usury and other vices ; in 
order the more easily to draw their effects out of France and 
England into those countries in which they had chosen to 
reside. But the invention of it was a little earlier ; for the 
Jews were banished out of Guienne in 1287, and out of 
England in 1290 r ; and in 1236 the use of paper credit was 
introduced into the Mogul empire in China." In com- 
mon speech such a bill is frequently called a draft, but a 
bill of exchange is the more legal as well as mercantile ex- 
pression. The person, however, who writes this letter is called 
in law the drawer, and he to whom it is written the drawee s 
and the third person, or negotiator, to whom it is payable 
(whether especially named, or the bearer generally) is called 
the payee. 

These bills are either foreign, or inland ; foreign, when 
drawn by a merchant residing abroad upon his correspondent 
in England, or vice versa / and inland, when both the drawer 
and the drawee reside within the kingdom. Formerly foreign 

r 2 Carte. Hist, i^ig.203. 206. • Mod. Un. His*, it. 499. 

L L 8 
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bills of exchange were much more regarded in the eye of the 
law than inland ones, as being thought of more public concern 
in the advancement of trade and commerce. But now by two 
statutes, the one 9 & 10 W. III. c. 1 7. the other 3& 4 Aon. c. 9, 
inland bills of exchange are put upon the same footing as fo- 
reign ones ; what was the law and custom of merchants with 
regard to the one, and taken notice of merely as such ', being 
by those statutes expressly enacted with regard to the other. 
So that now there is not in law any manner of difference be- 
tween them* {23} 

Promissory notes, or notes of hand, are a plain and direct 
engagement in writing, to pay a sum specified at the time 
therein limited to a person therein named, or sometimes to his 
order, or often to the bearer at large. These also, by the same 
statute 3 & 4 Ann. c. 9. are made assignable and mdorsable in 
like manner as bills of exchange. But, by statute 15Geo.HL 
[ 468 ] c. .51. all promissory or other notes, hills of exchange, drafts, 
and undertakings in writing, being negotiable or transferable, 
for the payment of less than twenty shillings, are declared to 
be null and void ; and it is made penal to utter or publish any 
such j they being deemed prejudicial to trade and public cre- 
dit. (24) And by 1 7 Geo. III. c. 80* all such notes, hills, drafts, 
and undertakings, to the amount of twenty shillings, and less 
than five pounds, are subjected to many other regulations and 
formalities ; the omission of any one of which vacates the se- 
curity, and is penal to him that utters it. (25) 

> 1 Roll. Abr. 6. 






(33) Sccpo«, 409, 4 TO. 

(24) The 48 G. 3. c.88. which repealed this statute, contains the *ame 
restriction, almost in the some words, and makes the penalty, which can- 
not exceed 20/., nor he less than 5/. recoverable before a single justice of 
the peace ; the penalty to go in moieties to the informer and the poor of 
the parish in which the offence is committed. 

(25) This statute, so far as relates to promissory notes, drafts, or under- 
takings in writing, payable on demand to the bearer, after many suipensions 
during the late reign, now stands suspended till the 5th day of January I £33. 
by the 3G.1Y. c, 70. And the 37G.3. c.2s. had provided that all note* 
payable to bearer, and issued by the Bank of England, should be good 
and valid in law, though for the payment of less than 5t t 
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The payee, we may observe, either of a bill of exchange 
or promissory note, has clearly a property vested in him (not 
indeed in possession but in action) by the express contract of 
the drawer in the case of a promissory note, and, in the case 
of a bill of exchange, by his implied contract, viz, that, pro- 
vided the drawee does not pay the bill, the drawer will : for 
which reason it is usual in bills of exchange to express that 
the value thereof hath been received by the drawer u ; in order 
to shew the consideration ? upon which the implied contract of 
repayment arises. And this property, so vested, may be trans- 
ferred and assigned from the payee to any other man ; con- 
trary to the general rule of the common law, that no chose in 
action is assignable : which assignment is the life of paper 
credit. It may therefore be of some use to mention a few of 
the principal incidents attending this transfer or assignment, 
in order to make it regular, and thereby to charge the drawer 
with the payment of the debt to other persons than those with 
whom he originally contracted. 

In the first place, then, the payee, or person to whom or 
whose order such bill of exchange or promissory note is pay- 
able, may by indorsement, or writing his name in dorso, or on 
the back of it, assign over his whole property to the bearer, or 
else to another person by name, either of whom is then called 
the indorsee; and he may assign the same to another, and so 
on in infinitum. And a promissory note, payable to A, or [ 469 ] 
bearer, is negotiable without any indorsement, and payment 
thereof may be demanded by any bearer of it \ But, in case 
of a bill of exchange, the payee, or the indorsee, (whether it be a 
general or particular indorsement), is to go to the drawee, and 
offer his bill for acceptance ; which acceptance {so as to charge 
the drawer with costs) must be in writing, under or on the 
back of the bill. If the drawee accepts the bill, either verbally 
or in writing w , he then makes himself liable to pay it ; this 
being now a contract on his side, grounded on an acknow- 
ledgment that the drawer has effects in his hands, or at least 
credit sufficient to warrant the payment* If the drawee re- 

« St.*. ifils. w Stm. 1000. 

* 2 Show. 235. — Grml o,V«igh*n. 
T. 4 Geo, III. B. R. 

L L 4 
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fuses to accept the bill, and it be of the value of 2Ql. or 
upwards, and expressed to be for value received, the payee or 
indorsee may protest it for non-acceptance ; which protest must 
be made in writing under a copy of such bill of exchange, by 
some notary public ; Or, if no such notary be resident in the 
place, then by any other substantial inhabitant, in the presence 
of two credible witnesses; and notice of such protest must, 
within fourteen days after, be given to the drawer. (26) 

But, in case such bill be accepted by the drawee, and after 
acceptance he fails or refuses to pay it within three days after 
it becomes due, (which three days are called days of grace,) 
the payee or indorsee is then to get it protested for non- 
payment, in the same manner, and by the same persons who 
are to protest it in case of non-acceptance, and such protest 
must also be notified, within fourteen days after, to the 
drawer. And he, on producing such protest, either of non- 
acceptance, or non-payment, is bound to make jrood to the 
payee, or indorsee, not only the amount of the said bills, 
(which he is bound to do within a reasonable time after non- 
payment, without any protest, by the rules of the common 



(26) A bill need not be presented fur acceptance, where it i> payable at a 
certain day, because the time i* then running on equal 1 y, whether accepted 
or not ; and the responsibility of the drawer is not protracted. If it bo 
payable at a certain di-tam c of time after sight, then it h necenarv to pre- 
sent it within a reasonable time, because by not doing so, the risk and 
responsibility of the drawer are indefinitely protracted. If it be presented 
fur acceptance (which acceptance, in the case of an inland bill, can now- 
only be in Writing by t&9 G.IW c. 78.) whether necessarily or not, the 
same consequence follows that a prompt notice to the drawer, not as stated 
in the text, u fourteen days' notice, becomes necessary in case of non- 
acceptance. The reason of both these rules is ultimately the same; the 
supposition that the drawee owes the drawer money, or has effects of the 
drawer** in his bands equivalent to the bill drawn — in the first case that 
debt, or those effects should not be left indefinitely in his hands, which 
would be the effect of not presenting the bill ; in the latter he should have 
prompt notice of the ton JCOOptaflCC to enable Jiim to draw them out, 
the drawee refusing to apply them to the purpose for which tilt drawer 
hud destined them. The consequence is, that if the drawer had no. effects, 
nor any ground to expect any in the hands of the drawee, from the time 
when the bill whs drawn until it became payable, and had no other valid 
foundation to expect payment by the drawee, he is not entitled to nosing 
because the want of it cannot prejudice him, See Bnyley oa Bills. 
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law *) but also interest and all charges, to be computed from 

the time of making such protest But if no protest be made 

or notified to the drawer, and any damage accrues by such 

neglect, it shall fell on the holder of the bill. (27) The bill [ 470 ] 

when refused, must be demanded of the drawer as soon as 

conveniently may be : for though, when one draws a bill of 

exchange, he subjects himself to the payment, if the person 

on whom it is drawn refuses either to accept or pay, yet that 

is with this limitation, that if the bill be not paid when due, 

the person to whom it is payable shall in convenient time 

give the drawer notice thereof; for otherwise the law will 

imply it paid : since it would be prejudicial to commerce if 

a bill might rise up to charge the drawer at any distance of 

time : when in the mean time all reckonings and accounts 

may be adjusted between the drawer and the drawee y . 

If the bill be an indorsed bill, and the indorsee cannot get 
the drawee to discharge it, he may call upon either the drawer 
or the indorser, or if the bill has been negotiated through 
many hands, upon any of the indorsers ; for each indorser is 
a warrantor for the payment of the bill, which is frequently 
taken in payment as much (or more) upon the credit of the 
indorser, as of the drawer. And if such indorser, so called 
upon, has the names of one or more indorsers prior to his 
own, to each of whom he is properly an indorsee, he is also 
at liberty to call upon any of them to make him satisfaction ; 
and so upwards. But the first indorser has no body to resort 
to, but the drawer only. 

What has been said of bills of exchange is applicable also 
to promissory notes, that are indorsed over, and negotiated 

* Lord Raym. 993. r Salk. 127. 



(27) Although the words of the statute of 5&4Anne, c.9. import primA 
facie, that it is necessary to protest an inland bill in order to recover 
special damages and costs occasioned by the non-acceptance or non-pay- 
ment, together with interest, yet that is not the construction put upon 
them. The practice is uniformly not to give evidence of any such protest 
in an action on an inland bill, and that practice being specifically brought 
under the consideration of the court of K. B. was recently affirmed in the 
case of Windle v. Andrews, 2B.&A. 696. 
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from one hand to another; only that, in this case, as there 
is do drawee, there can be no protest fcr nop acceptance ; or 
rather die law cons i ders a promissory note in the light of a 
bill drawn by a man npon himself and accepted at die time 
of drawing. And, in case of non-payment by the drawer, 
the several indorsees of a proawssorv note have the same re- 
medy, as upon bOb of exchange, against the prior ind o r s e ! a . 
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CHAPTER THE THIRTY-FIRST; 



of TITLE by BANKRUPTCY. 



T^HE preceding chapter having treated pretty largely of 
the acquisition of personal property by several commer- 
cial methods, we from thence shall be easily led to take into 
our present consideration a tenth method of transferring pro- 
perty) which is that of 

X. Bankruptcy ; a title which we before lightly touched 
upon a , so far as it related to the transfer of the real estate 
of the bankrupt. At present we are to treat of it more 
minutely, as it principally relates to the disposition of chat- 
tels, in which the property of persons concerned in trade 
more usually consists, than in lands or tenements. Let us 
therefore first of all consider, 1. Who may become a bank- 
rupt : 2. What acts make a bankrupt : 3. The proceedings on 
a commission of bankrupt : and 4. In what manner an estate 
in goods and chattels may be transferred by bankruptcy. 

1. Who may become a bankrupt. A bankrupt was be- 
fore b defined to he Xt a trader, who secretes himself, or does 
«' certain other acts, tending to defraud his creditors." He 
was formerly considered merely in the light of a criminal or 
offender e ; and in this spirit we are told by sir Edward Coke d , 
that we have fetched as well the name, as the wickedness, of 
bankrupts from foreign nations e . But at present the laws of [ 472 ] 

* See page 285» e The word itself is derired from the 

b Ibid. word bancut or banque, which signifies 

c Stat. 1 Jac. I. c 15. § 17. the table or counter of a tradesrnan, 

d 4 Inst. 277. (Dufresne, I. 969.) and mpiu*, broken ; 
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«af tradfc. anal twiifrii flat i 
ami » 

<*« tfaeCR^BKSb. 3B* aia» « 

hM^eHL On Ae cr«Soarv by 
l» fppe an- aiihiidfcc8Eit»tk*ir i 

canateaimenc : «■ dke Mat. by 
rjpw «stf due fjcneral Iaw y whereby &u* 
fined ae Ae doscreXBtn of h»< 
lav »due sWsataaV tie i 
races, ^akasc saa> cooaafcacadoB. Ae 
able aradescs So w-hacxi ma in. trade ace 
. Ae febexty of Aexr persons. Wflne 
isksi cpadkxm Aey aui i a aaa i «f> 
•» be derided anew their credirjars. 



1%> cbss respect <wr legafatnre seems e» bate attended to 
Aeexaaapieof Ae Roman law. I mean net Ae terrible law 
of the taaerse tables; whereby Ae creators aaawht cat the 
debtor's boor into peers* and each af Aem take bis pro- 

nortkaabie share : If indeed Aat law, dt debitme im partes 
ataub. is sobearaSirsCcod in so Terr bacrherry a fight ; which 
■OCT learned men Lut* wiA reason doubled '- Nor do I 
an m these Ies* ini'^raa ia»s if they may be called so, as 
J**xr i wa nin ^ is j^tLspatabtr certain; of imprisoning the 
debtor's person in chain* ; subjecting him so stripes and hard 
labour, at the mercy of his rigid creditor ; and sometimes 
selling him, bis wise, and children, to perpetual foreign 
slavery, tram Ttberirn l : an oppression which produced so 
[ 47S 2 tOKMty popular insurrections, and secessions to Ae mans sacer. 



demoting thereby on* whose shop or 
place of trad* is broken and gone ; 
though ethers rather cbouw to adopt 
*k« word rwsUi, which in French signifies 
• trace or track* and tell us that a bank, 
nipt is one who hath reroosed hw 
banque, leaving but a trace behind. 
t*\n*.m.) AnditboDienraWeihat 
the title of the first English statute con. 
cerning this offence, 344 35 Hen. VII I. 
c. 4., " againH *uch persons as do make 
bankrupt," is a literal translation of the 
French idiom, qui font banqwrmUe. 



4 Taylor, Ctmmrmi. im L- decmnrot. 
Byakrrsh. Okttrt. Jmr. /. I. Heinecc 
Amtiq.HL 30. 4. 

* In Pegu and the adjacent countries 
rn East India, the creditor is entitled to 
dispose of the debtor hhneelf, and like- 
wise id his wife and children ; insomuch 
that be may even violate srith impunity 
the chastity of the debtor's wife, but 
then, by so doing, the debt is under, 
stood to be discharged. (Mod. Un. 
Hht.vii. 129.) 
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But I mean the law of cession, introduced by the christian 
emperors ; whereby if a debtor ceded, or yielded up all his for- 
tune to his creditors, he was secured from being dragged to 
a gaol, " omni quoque corporali cruciatu semoto V For, as the 
emperor justly observes', " inhumanum erat spoliation Jbriunis 
" suis in solidum damnari" Thus far was just and reason* 
able : but, as the departing from, one extreme is apt to pro* 
duce it's opposite, we find it afterwards enacted k , that if the 
debtor by any unforeseen accident was reduced to low cir- 
cumstances, and would swear that he had not sufficient left 
to pay his debts, he should not be compelled to cede or give 
up even that which he had in his possession : a law, which 
under a false notion of humanity, seems to be fertile of per- 
jury, injustice, and absurdity. 

» 

The laws of England, more wisely, have steered in the 
middle between both extremes: providing at once against 
the inhumanity of the creditor, who is not suffered to con- 
fine an honest bankrupt after his- effects are delivered up; 
and at the same time taking care that all his just debts shall 
be paid, so far as the effects will extend. But still they are 
cautious of encouraging prodigality and extravagance by this 
indulgence to debtors ; and therefore they allow the benefit 
of the laws of bankruptcy to none but actual traders ; since 
that set of men are, generally speaking, the only persons 
liable to accidental losses, and to an inability of paying their 
debts, without any fault of their own. If persons in other 
situations of life run in debt without the power of payment, 
they must take the consequences of their own indiscretion, 
even though they meet with sudden accidents that may reduce 
their fortunes : for the law holds it to be an unjustifiable 
practice, for any person but a trader to encumber himself 
with debts of any considerable value. If a gentleman, or one 
in a liberal profession, at the time of contracting his debts, [ 474 ] 
has a sufficient fund to pay them, the delay of payment is a 
species of dishonesty, and a temporary injustice to his creditor : 
and if, at such time, he has no sufficient fund, the dishonesty 
and injustice is the greater. He cannpt therefore murmur, 
if he suffers the punishment which he has voluntarily drawn 

b Cod. 7. 71. per tot. l Inst. 4. 6. 40. * Nov. 135. c. 1. 
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waa ***&> HemlVIIL clw vfcen bade begs* ant w> be pro- 
perty cn iL t Mu l ia Fagiaarf; which kaa been almost totally 
altered by statate ISfSr c.% ■ h ucbs b a s a krap t ry is con- 
fined so sc^ per%caa onty a» ha*e asra! the trade of merrnmndrap^ 
m grot* or by r~*x2. by way oHwrgaaamg, exchange, r e ch a ng e, 
bartenne, ebe-naa&ce -, or ot h er wis e ; or bare so n gkt their liv- 
ing hy bmyfz and selling. And by statute 21 Jacl. c.19. 
persons uing the trade or profession of a scrivener, receiving 
other men's monies and estates into their trust and custody, are 
also made liable to the statutes of bankruptcy: and the be- 
[ 475 ] nefita a* well as the penal parts of the law, are-extended as 
well to aliens and denizens as to natural-born subjects ; being 
intended entirely for the protection of trade, in which aliens 
are often as deeply concerned as names. By many subse- 
quent statutes, but lastly by statute 5 Geo.lL c30."\ bankers, 
brokers, and factors, are declared liable to the statutes of bank- 
ruptcy; and this upon the same reason that scriveners are 
included by the statute of James L, nz. for the relief of their 
creditors ; whom they hare otherwise more opportunities of 
defrauding than any other set of dealers, and they are pro- 

l 71mm fa, making contracts. (Duftcmc, II. 569.) » $ 39. 
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perly to be looked upon as traders, since they make merchan- 
dize of money, in the same manner as other merchants do of 
goods and other moveable chattels. But by the same act n , 
no farmer, grazier, or drover, shall (as such) be liable to be 
deemed a bankrupt : for, though they buy and sell corn, and 
hay, and beasts, in the course of husbandry, yet trade is not 
their principal, but only a collateral object : their chief con- 
cern being to manure and till the ground, and make the best 
advantage of its produce. And, besides, the subjecting them 
to the laws of bankruptcy might be a means of defeating their 
landlords of the security which the law iias given them above 
all others, for the payment of their reserved rents; wherefore 
also, upon a similar reason, a receiver- of the king's tases is not 
capable °, as such, of being a bankrupt ; lest die king should 
be defeated of those extensive remedies against his debtors, 
which are put into his hands by the prerogative. By the 
same statute p , no person shall have a commission of bankrupt 
awarded against him, unless at the petition of some one cre- 
ditor, [or more, being partners] to whom he owes 100/,; or of 
two, to whom he is indebted ISO/. ; or of more y to whom alto- 
gether he is indebted 200/. For the law does not look upon 
persons, whose debts amount to less, to be traders considerable 
enough, either to enjoy the benefit of the statute themselves, 
or to entitle the creditors, for the bene lit of public commerce, 
to demand the distribution of their effects. 

EM the interpretation of these several statutes, it hath been [ 475 ] 
held, that buying only, or selling only, will not qualify a man 
to be a bankrupt ; but it must be both buying and selling, and 
also getting a livelihood by it. As, by exercising the calling 
of a merchant, a grocer, a mercer, or in one general word, a 
chapman, who is one that buys and sells any thing. But no 
Land it-raft occupation (where nothing is bought and sold, and 
where therefore an extensive credit, for the stock in trade, is 
not necessary to be had) will make a man a regular bankrupt ; 
M that of a husbandman, a gardener, and the like, who are 
paid for their work and labour q . Also an innkeeper cannot, 
as such, be a bankrupt ' : for his gain or livelihood does not 

n 5 40. * Cro. Cw. 31. 

5 evd. r Cro. C«r,S49. Skiim. 991. 

«• 5 S3, 
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arise from buying and selling in the way of m&xiuaa&m , hut 
greatly from the use of his rooms and furniture, his j 
and the like ; and though he may buy corn and 
sell again at a profit, yet that no more makes fan 
than a schoolmaster or other person is, that keeps a 1 
house, and makes considerable gains by buying and selling; 
what he spends in the house; and such a one is ckssiynot 
within the statutes *. Bat where persons buy goons, and make 
them up into sal ea bl e commodities, as shoem a ker s, smiths, and 
the like; here, though part of the gain is by bodily labour, and 
not by buying and selling, yet they are within the statutes ot? 
bankrupts *: for the labour is only in mehonthm of the coo*~ 
■Kidity, and rendering it more fit for sale. 

Or* single act of buying and selling witt not make a man at 
trader ; but a repeated practice, and profit by k. Baying and 
selling bank-stock, or other government securities, wiQ not 
make a man a bankrupt, they not being goods, wares, or mer- 
chandize, within the intent of the statute, by- which a profit 
may be miriy made ". Neither will buying and setting under 
particular restraints, or lor particular purposes ; as if a com- 
[ 477 3 missioner of the nary uses to buy victuals for the fleet, and 
dispose of the surplus and refuse, he is not thereby made a 
trader within the statutes v . An infant, though a trader, can- 
not be made a bankrupt ; for an infant can owe nothing bat 
for necessaries : and the statutes- of bankruptcy create no new 
debts, but only give a speedier and more effectual remedy for 
recovering such as were before doe : and no person can be 
made a bankrupt for debts, which he is not liable at law to 
pay x . But a teme-corert in London, being a sole trader ac- 
cording to the custom, is liable to a commission of bank- 
rupt*. (1) 

1 Aran. 25*2. 3 Mod. 3JO. * Lord Rartn. 443. 

' Cro.Car. 31. Skinn. -292. * L* FW t. AAjp, M. C Gf*. III. 

• 3 P. Wins. SOS. B.B. S Bun*. 1776. 

» Safe. 1 10. Skinn. 292. 



(I) The subject of the bankrupt lavs has been repeatedly as iter the 
coosideratioa of parliament, and at length an act of coosofidatiaa (the 
5C.IV. c.98.) has passed, by which all former statutes stand repealed 
from May 1825. By the second section of Urn act, the person* who may 

become 
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2. Having thus considered who may, and who may not, be 
made a bankrupt, we are to inquire, secondly, by what acts a 
man may become a bankrupt " A bankrupt is a trader, who 
" secretes himself, or does certain other acts, tending to de- 
fl fraud his creditors" We have hitherto been employed in 
explaining the former part of this description, " a trader ;" let 
us now attend to the latter, " who secretes himself, or does cer- 
" tain other acts tending to defraud his creditors." And, in 
general, whenever such a trader, as is before described, hath 
endeavoured to avoid his creditors, or evade their just de- 
mands, this hath been declared by die legislature to be an act 
of bankruptcy, upon which a commission may be sued out. 
For in this extrajudicial method of proceeding, which is 
allowed merely for the beneBt of commerce, the law is ex- 
tremely watchful to detect a man, whose circumstances are 
declining, in the first instance, or at least as early as possible : 
that the creditors may receive as large a proportion of their 
debts as may be j and that a man may not go on wantonly 
wasting his substance, and then claim the benefit of the statutes, 
when he has nothing left to distribute. 

To learn what the particular acts of bankruptcy are, which 
render a man a bankrupt, we must consult the several statutes, 




become bankrupts are thus enumerated ; " all bankers, brokers, under- 
writers and persons insuring against perils of the sea, warehousemen, 
wharfingers, packers, builders, carpenters, shipwrights, victuallers, innkeep- 
ers, stage-coach proprietors, brewers, maltsters, dyers, printers, bleachers, 
fullers, scavengers, manufacturers of alum or kelp, cattle or sheep sales- 
men, and all persons engaged in any traffic of drawing and redrawing, nego- 
tiating or discounting bills of exchange, promissory notes, or negotiable 
securities, except exchequer, navy, or victualling bills, or ordnance deben- 
tures; and all persons making bricks, or burning liinc for sale, being 
tenants, lessees, or partners in such trade or undertaking ; and all persons 
using the trade of merchandise by way of bargaining, exchange, bartering, 
commission, consignment, or otherwise, in gross or by retail; and all 
persons, who, either for themselves, or as agents or factor* for others, seek 
their living by buying and selling, or by buying and letting for hire, or by 
the workmanship of goods or commodities, shall be deemed traders, liable 
to become bankrupt ; provided that no farmer, grazier, common labourer, 
or workman for hire, receiver-general of the taxes, or member of, or sub- 
scriber to any incorporated, commercial, or trading companies established 
by charter, or by or under the authority of any act of parliament, shall bo 
deemed, as such, a trader liable by virtue of this act to become bankrupt." 
VOL. IT. MM 
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and the resolutions formed by the courts thereon. Among 
C *7 8 ] these may therefore be reckoned, 1. Departing from the 
realm, whereby a man withdraws himself from the jurisdic- 
tion and coercion of the law, with intent to defraud his cre- 
ditors 1 . 2. Departing from his own house, with intent to 
secrete himself, and avoid his creditors \ 3. Keeping in his 
own house, privately, so as not to be seen or spoken with by 
his creditors, except for just and necessary cause; which is 
likewise construed to be an intention to defraud his creditors, 
by avoiding the process of the law h , 1« Procuring or suffer- 
ing himself willingly to be arrested, or outlawed, or impri- 
soned, without just and lawful cause ; which is likewise deemed 
an attempt to defraud his creditors c . 5. Procuring his money, 
goods, chattels, and effects to be attached, or sequestered by 
any legal process ; which is another plain and direct endeavour 
to disappoint his creditors of their security d , 6. Making any 
fraudulent conveyance to a friend, or secret trustee, of his lands, 
tenements, goods, or chattels : which is an act of the same 
suspicious nature with the last c . 7. Procuring any protection, 
not being himself privileged by parliament, in order to screen 
his person from arrests j which also is an endeavour to elude 
the justice of the law f . 8. Endeavouring or desiring, by any 
petition to the king, or bill exhibited in any of the king's courts 
against any creditors, to compel them to take less than their 
just debts ; or to procrastinate the time of payment originally 
contracted for; which are an acknowledgment of either his 
poverty or his knavery *. 9. Lying in prison for two months, 
or more, upon arrest or other detention for debt, without 
finding bail, in order to obtain his liberty \ For die inability 
to procure bail, argues a strong deficiency in his credit, owing 
either to his suspected poverty, or ill character ; and his ne- 
glect to do it, if able, can arise only from a fraudulent inten- 
tion ; in either of which cases it is high time for his creditors 
L *79 ] to look to themselves, and compel a distribution of his effects* 
10, Escaping from prison after an arrest for a just debt of 100/. 
or upwards '. For no man would break prison that was able 



' Stat. ISEJil. c,7. 

■ Stat. Uk, I. «, 15. 
'■ Stat. 13 Eli*. C.7. 

■ Stat, 1 J*c, I. c. \S. 
d Ibid. 



* Sut. 1 J»t L t, 1 5, 
' Slat.StJac.Lc.l9. 

* Ibid. 
h Ihtd. 
1 Ilxd. 
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and desirous to procure bail ; which brings it within the reason 
of the last case. 11. Neglecting to make satisfaction for any 
just debt to the amount of 100/. within two months after ser- 
vice of legal process, for such debt, upon any trader having 
privilege of parliament k . (2) 

These are the several acts of bankruptcy, expressly defined 
by the statutes relating to this title : which being so numerous, 

* Stat. 4 Geo. III. c. S3. 



(2) The 5G.IV. c. 98. last mentioned, has increased the number of acts 
by which a man ma; become a bankrupt. In the first class are the follow- 
ing particulars, all which must be done with intent to defeat or delay cre- 
ditors. 1 st, Departing the realm, or, being out of it, the remaining abroad ; 
2d, The departing from one's dwelling-house, absenting oneself, or begin- 
ning to keep house; 3d, Suffering an arrest for a debt not due, yielding 
oneself to prison, suffering an outlawry to take place, or procuring an 
arrest of one's person, or execution of one's goods; 4th, Making either 
within the United Realm or elsewhere, any grant or conveyance of one's 
lands, tenements, or chattels. 

In the 2d class are comprised, 1st, A declaration or admission by any 
trader at a meeting of his creditors, that he is insolvent ; 2d, A lying in 
prison twenty-one days upon any arrest for'debt, or attachment for non-pay- 
ment of money ; 3d, An escape from prison when so arrested or attached. 

The particular acts in the 5d class will not be available to support a 
commission unless it be sued out within two months after notice of the acts 
done in the London Gazette: they are 1st, The petitioning to take the 
benefit of the insolvent act ; 2d, A written declaration of insolvency, filed 
in the office of the secretary of bankrupts with the trader's signature, and 
the attestation of some attorney. And this last act will support a com- 
mission, even though it has been concerted between the bankrupt, and any 
of his creditors. 

4th, Payment of money after a docket struck, to the petitioning creditor, 
or giving him security for his debt, so that he may receive a larger propor- 
tion than the other creditors, is another head ; attended with a forfeiture 
by the creditor of his whole debt, and the money or security so given. But 
the commission may still be declared valid, or superseded by the lord 
chancellor, as seems most expedient. 

The 5th class applies to traders having privilege of parliament, and con- 
tains two cases, 1st, The not paying, securing, or compounding for a debt, 
or entering into a bond with two sureties for the payment of the sum that 
shall be recovered, and entering an appearance within one month from 
the personal service of a summons in an action for the debt ; 2d, The dis- 
obedience for eight days to any order made by a court of equity for the 
payment of money, in any matter of bankruptcy or lunacy. These acts of 
bankruptcy relate back to the time of the service of the summons, or order 
respectively. 

• M M 2 
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nnd the whole law of bankrupts being an innovation on the* 
common law, our courts of justice have been tender of extend- 
ing or multiplying acts of bankruptcy by any construction, or 
implication. And therefore sir John Holt held ', that a man's 
removing his goods privately to prevent their being seised in 
execution, was no act of bankruptcy. For the statutes men- 
tion only fraudulent gifts to third persons, and procuring them 
to be seised by sham process in order to defraud creditors: 
but this, though a palpable fraud, yet falling within neither of 
those cases, cannot be adjudged an act of bankruptcy. So 
also it has been determined expressly, that a banker's stopping- 
or Tefusing payment is no act of bankruptcy ; for it is not 
within the description of any of the statutes, and there may 
be good reasons for his so doing, as suspicion of forgery, and 
the like ; and if, in consequence of such refusal, he is arrested, 
and puts in bail, still it is no act of bankruptcy ■ : but if he 
goes to prison, and lies there two months, then, and not be- 
fore, he is become a bankrupt. 

We have seen who may be a bankrupt, and what acts will 
make him so t let us next consider, 

3. The proceedings on a commission of bankrupt; so far as 
they affect the bankrupt himself. And these depend entirely 
[ 480 ] on the several statutes of bankruptcy ; all which I shall en- 
deavour to blend together, and digest into a concise metho- 
dical order. 

i 

And, first, there must be a petition to the lord chancellor 
by one creditor [or of two or more, being partners] to the 
amount of 100/., or by two to the amount of 150/., or by three 
or more to the amount of 200/. ; which debts must be proved 
by affidavit n t upon which he grants a commission to such dis- 
creet persons as to him shall seem good, who are then stiled 
commissioners of bank nipt °. The petitioners, to prevent 
malicious applications, must be bound in a security of 200/, to 
make the party amends in case they do not prove him a bank* 
rupt. And if, on the other hand, they receive any money or 



1 Lord R*ym fas. 
■» 7 Mad. 1 39. 



■ Suit. 5 Geo, 11. c, 30. 

* Nut. IS Eli/, c.7. 
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effects from the bankrupt, as a recompense for suing out the 
commission, so as to receive more than their rateable divi- 
dends of the bankrupt's estate, they forfeit not only what they 
shall have so received, but their whole debt. These provisions 
are made as well to secure persons in good credit from being 
damnified by malicious petitions, as to prevent knavish com- 
binations between the creditors and bankrupt, in order to 
obtain the benefit of the commission. When the commission 
is awarded and issued, the commissioners are to meet, at their 
own expence, and to take an oath for the due execution of 
their commission, and to be allowed a sum not exceeding 205. 
per diem each at every sitting. And no commission of bankrupt 
shall abate, or be void, upon any demise of the crown. p (3) 

p Stat. 5 Geo. II. c. SO. 



(3) The statute last mentioned makes no alteration in the amount of the 
petitioning creditor's debt, but provides that a bona fide debt not due, but 
payable inrfuturo, and whether secured or not, shall be sufficient. The ' 
petitioner must give the same bond with the same condition as before ; 
upon failure in which, and proof that the commission was sued out fraudu- 
lently or maliciously, the lord chancellor may, upon petition, order satisfac- 
tion to the party grieved,*and assign the bond to him for the better recovery 
thereof. Upon nearly similar words in the SG.Il. c.30., it has been held 
that the chancellor may order a specific sum to be paid by way of damages, 
and assign the bond for recovery of that specific sum, or may leave the 
amount of damages open to be determined by action ; but that in either 
case he is the sole judge of the fraud or malice. And therefore Lord 
Eldon has said that he is not in the habit of assigning the bond, because 
that is conclusive at law against the defendant, without being more adk 
vantageous to the party injured, who may have a better remedy by an 
action on the case. Smith v. Broomhead, 7T.R.300. Ex parte Fletcher 
l Rose, 454. The commissioners as before are to take an oath for the due 
execution of their commission, and to be allowed 2Qi. each for every meet- 
ing, for their certificate of the choice of assignees, and for the signature of 
the bankrupt's certificate. No commission is to abate by the demise of 
the crown, or the death of the bankrupt after adjudication that he is such ; 
and in case of the death of any of -the commissioners, it may be renewed 
upon payment of half the fees. 

By this statute auxiliary commissions may be granted to take the proof 
of debts under 20/., and for the examination of witnessei in which latter 
case, the commissioners have the same necessary powers for making the 
examination effectual, which are granted to original commissioners. 

MM 3 
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When the commissioners have received their commission, 
they are first to receive proof of the person's being a trader, 
and having committed some act of bankruptcy ; (4) and then 
to declare him a bankrupt, if proved so ; and to give notice 
thereof in the Gazette, and at the same time to appoint three 
meetings. At one of these meetings an election must be made 
of assignees, or persons to whom the bankrupt's estate shall 
be assigned, and in whom it shall be vested for the benefit of 
[ 481 ] the creditors ; which assignees are to be chosen by the major 
part, in value, of the creditors who shall then have proved 
their debts j but may be originally appointed by the com- 
missioners, and afterwards approved or rejected by the cre- 
ditors : but no creditor sbaU be admitted to vote in the choice 
of assignees, whose debt on the balance of accounts does not 
amount to 10/. (5) And at the third meeting, at farthest* 



[A) By a general order of Lord Loughborough's (Nov. 1798.), the coin* 
missioners ought first to have the petitioning creditor before them, and 
examine into the nature and consideration of his debt. And they cannot 
dispense with this but by the special permission of the chancellor. Fur- 
ther, by the same general order, they must eater on their proceedings a 
deposition oftbe creditor, stating the nature and amount of the dcht, how 
and for what consideration it arose, and the time when it accrued due. It 
had been usual to rely on the affidavit on -which the petition was grounded; 
and even now the evidence in this stage is entirely ex parte; but it is the 
practice, and understood to be the duty of the commissioners to inquire 
minutely into the debt, and not to adjudicate without a full conviction of 
its fairness. The 5G.IV. c.OS, now in terms requires them to adjudicate 
upon proof made before them of the petitioning creditor's, debt. 

(3) The assignees under the 5(5. IV. c.98. are to be cho&en at the second 
meeting ; the same amount of debt proved is the necessary qualification 
for voting; but creditors may vote by attorney properly authorised, ami 
the commissioners may reject any person when elected, whom they deem 
for any reason unfit for tlie office j as the lord chancellor may at any time 
remove an improper assignee, and order a new election. Prior, however, 
to the election of assignees, the commissioners may appoint provisional 
assignees, in whom, by their mere appointment in writing, all the bankrupt* i 
real and personal estate become vested at once. The object of this 
is the immediate security of the estate and effects, especially from proceto 
at the suit of the crown, which would reach the property if issued before 
actual assignment to some third person. The choice of new assignees 
and their written acceptance of the office, when verified by the commi*- 
ilonm, divest the estate of the provision*! assignee* ; and they rnurt, 

within 
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which must be on the forty-second day after the advertisement 
in the Gazette (unless the time be enlarged by the lord chan- 
cellor,) the bankrupt, upon notice also personally served upon 
him, or left at his usual place of abode, must surrender him- 
self personally to the commissioners: which surrender (if 
- voluntary) protects him from all arrests till his final examin- 
ation is past : and he must thenceforth in all respects conform 
to the directions of the statutes of bankruptcy ; or, in default 
of either surrender or conformity, shall be guilty of felony 
without benefit of clergy, and shall suffer death, and his goods 
and estates shall be distributed among his creditors q . (6) 

In case the bankrupt absconds, or is likely to run away, 
between the time of the commission issued, and the last day 
of surrender, he may by warrant from any judge or justice of 
the peace be apprehended and committed to the county gaol,, 
in order to be forthcoming to the commissioners ; who are 
also empowered immediately to grant a warrant for seizing 
his goods and papers r . (7) 

When the bankrupt appears, the commissioners are to 
examine him touching all matters relating to his trade and 
effects. They may also summon before them, and examine, 
the bankrupt's wife % and any other person whatsoever, as to 
all matters relating to the bankrupt's affairs. And in case any 
of them shall refuse to answer, or shall not answer fully, to 
any lawful question, or shall refuse to subscribe such their 

t Stat. 5 Geo. II. c. SO. * Stat. 21 Jm. I. c. 19. 

' Ibid. 



within ten days after notice, deliver up whatever effects may have come to 
their possession, under a penalty of SCO/. 

(6) These defaults will for the future, by the 5Q. IV. c. 98., be punishable 
only by transportation for life, or any term not less than stven years j or • 
by imprisonment with or without hard labour, for any term not exceeding 
seven years. 

(7) The commissioners by the 5G.TV. c.98. may, by their own warrants, 
arrest any bankrupt and cause him to be brought before them, who re- 
fuses to attend (after summons) at th©time«ppointed, without lawful im- 
pwiiment so to dot 
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examination, the commissioners may commit them to prison 
without bail, till they submit themselves, and make and sign 
a full answer ; the commissioners specifying in their warrant 
of commitment the question so refused to be answered. And 
any gaoler permitting such person to escape, or go out of 
prison, shall forfeit 500/. to the creditors t. (8) 

1 S**t, 5 Geo. II. c. 30. 



(8) The sG. IV. c.98. gives the commissioners the same powers of sum- 
moning before them, and examining the bankrupt's wife, and al/ other- 
persons whom they believe capable of giving information concerning the 
estate i it imposes also the same penalty on the gaoler m case of an escape; 
and the same penalty of lOOl. for refusing to produce bis prisoner to any 
creditor, who shall bring a certificate JVoin the commissioners of his having 
proved a debt. With regard to the power of committal its regulation* are 
very full; the subject has been, in different instances, much considered, 
and the extent of the commissioners' authority much canvassed. See 
Miller v. Scare and albert, 2 Sir W. HI, R. 1 H J , and Dotwail v. Impey, 
1 B.&C. 163. The object of the present clause* seems to be, to provide 
as well against the abuse of the power of committal, as for the due execu- 
tion of it, and the safety of the commissioners, in the honest, though mis- 
taken discharge of their duty. In the first place the warrant of committal 
must specify the question, for refusing tonnswer^which the party was com- 
mitted ; a format defect in the statement, however, will not avail for hi* 
discharge, for when brought up by writ of habeas corpus, the judge, or 
court may recommit him, unlets he shall show that he has answered all 
lawful questions; and in such case the prisoner may call on them to look 
into the whole examination, and determine from thai whether his refusal 
was justifiable or not. 

Next, if the party imprisoned brings an action against the commissioner, 
he must bring it within three months after the fact committed, and give a 
calendar month's notice of his intention. This notice must specify his 
cause of action | it must be proved at the trial, and the plaintiff can give 
no evidence of any cause of action not contained therein. 

During the calendar month the commissioner may tender amends to the 
plaintiff, and if not accepted, may plead it with the general issue, under 
which all special matter of justification may be given in evidence, or he 
may join it with any other plea in bar of the action ; and if he shall 
neglect to make the tender, or shall wish to add to it's amount, he mav, 
at any time before issue joined^ pay money into court by way of amends. 

At the trial the court or judge shall, upon the prayer of the defendant, 
look into the whole of the examination, though not stated in the warrant; 
and if upon the whole, the committal appears justifiable, the defendant 
shell have the same benefit from it as if it had been all stated. 

Supposing the committal should be not strictly justifiable, the question 
for the jury wiU be the sufficiency of the amends tendered; and if they 

find 
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The bankrupt, upon this examination, is bound upon pain 
of death to make a full discovery of all his estate and effects, 
as well in expectancy as possession, and how he has disposed 
of the same; together with all books and writings relating 
thereto ; and is to deliver up all in his own power to the 
commissioners (except the necessary apparel of himself, his 
wife, and his children) ; or, in case he conceals or embezzles 
any effects to the amount of 20/., or withholds any books or 
writings with intent to defraud his creditors, he shall be guilty 
of felony without benefit of clergy ; and his goods and estates 
shall be divided among bis creditors «. (9) And unless it 
shall appear, that his inability to pay his debts arose from 
some casual loss, he may, upon conviction by indictment of 
such gross misconduct and negligence, be set upon the pillory 
for two hours, and have one of his ears nailed to the same 
and cut off '.(10) 

After the time allowed to the bankrupt for such discovery 
is expired, any other person voluntarily discovering any part 
of his estate, before unknown to the assignee, shall be entitled . 
to Jive per cent, out of the effects so discovered, and such 
farther reward as the assignees and commissioners shall think 
proper. And any trustee wilfully concealing the estate of 
any bankrupt, after the expiration of the two-and-forty days, 
shall forfeit 100/. and double the value of the estate concealed, 
to the creditors w . ( 1 1 ) 

■ Stat. 5 Geo. II. c. 30. By the laws ceal the effects of a bankrupt, or set up 
of Naples, all fraudulent bankrupts, a pretended debt to defraud his credit- 
particularly such as do not surrender ors. (Mod. Un. Hut. xxYui.t320.) 
themselves within four days, are pu- 'Stat. 21 Jac.I. c. 19. 
nished with death; also all who con- v Stat. 5 Geo. II. c. SO. 



find a verdict for the defendant on that or any other ground, or if judg- 
ment in any way pass for him, he will recover double costs. 

(9) These offences, and concealment or embezzlement to the value of 10/. 
not 207. are to be punished under'the 5G.IV. c.98. in the same manner 
as the offences stated at p. 481. n. (6). 

(10) The 5G.IV. c.98. has no clause analogous to this, arid the case of 
gross misconduct or negligence is provided for only by the refusal, or 
qualified effect of the certificate, which will be hereafter noticed. 

(11) The 5G.IV. c.98. makes the same provision for rewarding a dis- 
covery; and extends the same penalty for concealment to any person, 
whether trustee or not . 



Hitherto every thing is in favour of the creditor* ; and 
the law seems to be pretty rigid and severe against the bank- 
rupt; but, in case he proves honest, it makes him full amends 
for all this rigour and severity. For if the bankrupt hath 
made an ingenuous discovery (of the truth and sufficiency of 
which there remains no reason to doubt), and hath conformed 
in all points to the directions of the law; and if, in conse- 
quence thereof, the creditors, or four parts in five of them in 
number and value (but none of them creditors for less than 
20/,), will sign a certificate to that purport; the commissioners 
[ 483 ] are tnen to authenticate such certificate under their hands 
and seals, and to transmit it to the lord chancellor, and he, 
or two of the judges whom he shall appoint, on oath made by 
the bankrupt that such certificate was obtained without fraud, 
may allow the same, or disallow it, upon cause shewn by any 
of the creditors of the bankrupt *.(12) 

If no cause be shewn to the contrary) the certificate is 
allowed of course ; and then the bankrupt is entitled to a 
decent and reasonable allowance out of his effects, for his 
future support and maintenance, and to put him in a way of 
honest industry. This allowance is also in proportion to his 
former good behaviour, in the early discovery of the decline 
of his affairs, and thereby giving his creditors a larger divi- 
dend. For, if his effects wUl not pay one-half of his debts, 
or ten shillings in the pound, he is left to the discretion of 

1 Stat. 5 Geo, 1 1. c. 30. 



(IS) It might be inferred, from the manner in which this sentence is 
expressed, that the commissioners authenticated the certificate merely 
ministerially. The language of the statute 5G.B. c.30. warrants no sucit 
inference, nor will that of the iG.IV. c.9fl.r and it has been determine! 
several time*, that they have a discretion as to this, subject lo no controul. 
" They are pledged, by the sanction of an oath, to speak their real senti- 
ments arising From their observation upon the whole of the bankrupt's con* 
duct ; and their refusal is to be token as if they swore they could not grant 
the certificate." See ex parte King, nVes«4J7. isVea. ]8t. isVes. 

126. 

The 5G.1V. c„9S, provide* for a decrease in the number and value of 
the creditors required for the signature of the certificate at certain dis- 
tance* of time from the last examination. 
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the commissioners and assignees, to have a competent sum 
allowed him, not exceeding three per cent. t but if they pay 
ten shillings in the pound, he is to be allowed Jive per cent. ; 
if twelve shillings and sixpence, then seven and a half per cent.; 
and if fifteen shillings in the pound, then the bankrupt shall 
be allowed ten per cent. : provided that such allowance do not 
in the first case exceed 200/., in the second 250/., and in the 
third 300/.* (13) 

Besides this allowance, he has also an indemnity granted 
him, of being free and discharged for ever from all debts 
owing by him at the time he became a bankrupt; even though 
judgment shall have been obtained against him, and he lies 
in prison upon execution for such debts; and, for that among 
other purposes, all proceedings on commissions of bankrupt 
are, on petition, to be entered of record, as a perpetual bar 
against actions to be commenced on this account : though, in 
general, the production of the certificate properly allowed [ 484 ] 
shall be sufficient evidence of all previous proceedings *. 
Thus the bankrupt becomes a clear man again ; and, by the 
assistance of his allowance and his own industry, may become 
a useful member of the commonwealth : which is the rather 
to be expected, as he cannot be entitled to these benefits? 
unless his failures have been owing to misfortunes, rather 
than to misconduct and extravagance. 

For no allowance or indemnity shall be given to a bank- 
rupt, unless his certificate be signed and allowed, as before 
mentioned; and also, if any creditor produces a fictitious 
debt, and the bankrupt does not make discovery of it, but 
suffers the fair creditors to be imposed upon, he loses all 

y Stat. 5 Geo. II. c.30. By the Ro- maintenance of himself and family, 

man law of cession, if the debtor ac- Si quid muericordiae causa ei fuerit 

quired any considerable property subse- relictum, puta menstruum vet annuum, 

quent to the giving up of his all, it was alimentorum nomine, non oporlet prop- 

liable to the demands of his creditor* ter hoe bona ejus Uerato venundari : nee 

(Ff. 42, 3.5.) But this did not extend enim Jraudandus est alimentis cottidx- 

to such allowance as was left to him ants. (Ibid. t. 6.) 

on the score of compassion for the * Stat. 5 Geo. II. c. 30. 

(13) By the 5G.IV. c.98. these sums stand respectively raised to four, 
five, and six hundred pounds. 
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title to these advantages „. Neither can he claim them, if he 
has given with any of his children above 100/. for a marriage 
portion, unless he had at that time sufficient left to pay all 
his debts ; or if he has lost at any one time 5l, or in the 
whole lOOL within a twelvemonth before he became bank- 
rupt, or by any manner of gaming or wagering whatsoever ; 
or within the same time has lost to the value of 100/. by 
stock-jobbing. Also, to prevent the too common practice 
of frequent and fraudulent or careless breaking, a mark is 
set upon such as have been once cleared by a commission 
of bankrupt, or have compounded with their creditors, 
or have been delivered by an act of insolvency : which is an 
occasional act, frequently passed by the legislature ; (14) 
whereby all persons whatsoever, who are either in too low a 
way of dealing to become bankrupts, or, not being in a mer- 
cantile state of life, are not included within the laws of bank- 
ruptcy, are discharged from all suits and imprisonment, upon 
delivering up all their estate and effects to their creditors 
upon oath, at the sessions or assizes ; in which case their per- 
jury or fraud is usually, as in case of bankrupts, punished with 
death. Persons who have been once cleared by any of these 
methods, and afterwards become bankrupts again^ unless thoy 
pay fifteen shillings in the pound, are only thereby indemnified 
as to die confinement of their bodies ; but any future estate 
£ +85 ] tne y sna ^ acquire remains liable to their creditors, excepting 
their necessary apparel, household goods, and the tools and 
implements of their trades K 



Stat, 24 Geo. I I.e. 57. 



* Sue 5 Geo. II. c. SO. 



C14) See Vol. III. p.4)G. n.(7). The SG.IV, c 98. makes a similar pro_ 
vision with that stated in the text, as far as regards the effect of a prior 
bankruptcy, composition, or insolvency ; but it imposes no disability in 
COefeqUfQOI Of having given a marriage portion of 1Q0/. with a child, nor 
of gaming, unless 20/. be lost in one day, or 200/. within a twelvemonth 
before the bankruptcy ; nor of stock-jobbing, unless the sura lost within 
the same time amount to 200/, The statute also takes away the allow, 
unce, and prevents or avoids the certificate, if after an act of bankruptcy 
the bankrupt shall have destroyed or falsified his books, or made or been 
privy to the making of false entries with intent to defraud his creditors ; 
or concealed property to the value of tot. ; or, being privy to the proving 
of a false debt, shall not have disclosed the same to hh assignees. 
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Thus much for the proceedings on a commission of bank- 
rupt, so far as they affect the bankrupt himself personally. 
Let us next consider, 

4. How such proceedings affect or transfer the estate and 
property of the bankrupt. The method whereby a real estate, 
in lands, tenements, and hereditaments, may be transferred 
by bankruptcy, was shewn under its proper head in a former 
chapter c , (15) At present therefore we are only to consider 
the transfer of things personal by this operation of taw. 

By virtue of the statutes before mentioned d all the personal 
estate and effects of the bankrupt are considered as vested 
by the act of bankruptcy, in the future assignees of his com- 
missioners, whether they be goods in actual possession, or 
debts, contracts, and other choses in action .- and the com- 
missioners by their warrant may cause any house or tene- 
ment of the bankrupt to be broken open, in order to enter 
upon and seize the same. And when the assignees are chosen 
or approved by the creditors, the commissioners are to assign 
every thing over to them j and the property of every part of 
the estate is thereby as fully vested in them, as it was in the 
bankrupt himself, and they have the same remedies to re- 
cover it *. 

The property vested in the assignees is the whole that the 
bankrupt had in himself, at the time he committed the first 
act of bankruptcy, or that has been vested in him since, be- 
fore his debts are satisfied or agreed for. Therefore it is 
usually said, that once a bankrupt, and always a bankrupt ; 
by which is meant, that a plain direct act of bankruptcy once 
committed cannot be purged or explained away, by any sub- 
sequent conduct, as a dubious equivocal act may be r j but 
that, if a commission is afterwards awarded, the commission 
and the property of the assignees shall have a relation, or [ 4gg J 
reference, back to the first and original act of bankruptcy *. 
Insomuch that all transactions of the bankrupt are from that 

■ pag. 285. ' S.Uk. 110. 

* Stat. 1 Jac . £ 6. 15. 31 JftC. I. c. 19. « 4 Burr, 32, 

* 12 Mod. 324, 

(15) See ante, p. m. n,(l»). 




time absolutely null and void, either with regard to the alien- 
ation of his property, or the receipt of his debts from such as 
are privy to his bankruptcy; for they are no longer his property, 
or his debts, but those of the future assignees. And, if an 
execution be sued out, but not served and executed on the 
bankrupt's effects, till a(W the act of bankruptcy, it is void 
as against the assignees. But the king is not bound by this 
fictitious relation, nor is within the statutes of bankrupts ,l ; 
for if, after the act of bankruptcy committed and before the 
assignment of his effects, an extent issues for the debt of 
the crown, the goods ars bound thereby '. In France this 
doctrine of relation is carried to a very great length; for 
there every act of a merchant, for ten days precedent to the 
act of bankruptcy, is presumed to be fraudulent, and is there- 
fore void k . But with us the law stands upon a more reason- 
able footing : for, as these acts of bankruptcy may sometimes 
be secret to all but a lew, and it would be prejudicial to trade 
to carry this notion to it's utmost length, it is provided by 
statute 19 Geo. II. c.32. that no money paid by a bankrupt to 
a bonajidc or real creditor in a course of trade, even after an 
act of bankruptcy done, shall be liable to be refunded. Nor, 
by statute 1 Jnc. I. c. 15. shall any debtor of a bankrupt, that 
pays him his debt, without knowing of his bankruptcy, be 
liable to account for it again. The intention of this relative 
power being only to reach fraudulent transactions, and not to 
distress the fair trader. (16) 

h 1 Alk. 26S. k Sp. L. b. 29. c 16. 

J Viner, Abr. t creditor «ul bankr. 
104. 

(16) The effect of the 19 G.IL c.39. is scarcely stated Jwitb sufficient pre- 
cision, as it is confined to money paid in respect of goods bought of bills 
drawn by the bankrupt in the usual and ordinary course of tnide and deal- 
ing, before the person receiving it has notice or knowledge of the bank- 
ruptcy or insolvency. Hut the statute so often referred to has embodied 
these and some later legislative provisions, in restriction of the doctrine 
of relation, 

let. Al! conveyances, and nil payments by, and all contracts and other 
dealings with a bankrupt bondjtde, made and entered into more than two 
calendar months before the date and issuing of the commission; and all 
executions and distresses for rent against his lands, tenements, or chattel* 
bond jiie levied more than two calendar months before the issuing 
of the commission shall be valid, notwithstanding any prior act of bank- 
ruptcy, if the person so dealing with him, or tewing execution or distress, 

hftd 
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The assignees may pursue any legal method of recovering 
this property so vested in them, by Jtheir own authority : but 
cannot commence a suit in equity, nor compound any debts 
owing to the bankrupt, nor refer any matters to arbitration, 
without the consent of the creditors, or the major part of them 
in value, at a meeting to be held in pursuance of notice in the C * 8 ? 1 
Gazette '.(17) 

When they have got in all the effects they can reasonably 
hope for, and reduced them to ready money, the assignees 
must, after four, and within twelve months after the commis- 
sion issued, give one and twenty days' notice to the creditors 
of a meeting for a dividend or distribution ; at which time 
they must produce their accounts, and verify them upon oath if 
required. (18) And then the commissioners shall direct a divi- 

1 Stat 5 Geo. II. c. 30. 



had at the time no notice, actual or constructive, of any prior act of bank- 
ruptcy, or stopping of payment. 

2d. No real and bond fide creditor of a bankrupt shall be liable to repay 
any money bond fide received of him before the issuing of the commission : 
if he had not at the time such notice as last mentioned. 

3d. No person or company having possession of any personal estate of 
the bankrupt, nor any debtor of his, shall be endangered by the delivery 
of such personal estate, or the payment of his debt to the bankrupt or bis 
order; if at the time such person or company, or debtor, had not actual 
notice of any act of bankruptcy, or stopping of payment. 

The statute having distinguished between actual and constructive notice, 
defines the latter to be, the issuing of a former commission, upon an act of 
bankruptcy actually committed, if the adjudication has been notified in the 
Gazette, and may reasonably be presumed to have been seen by the party. 

And with reference to the two months in the first rule the statute pro- 
vides, that if a commission having been superseded, another shall issue 
within two calendar months, the time shall date from the issuing of the 
first commission. 

(17) By the 5 G.IV. c.98. the notice of the meeting and of the object of 
it, must have been given twenty-one days before it takes place; but if no 
creditor except the assignees should attend, then the written consent of 
the commissioners will enable the assignees to act in these matters, so at 
to bind the creditors. 

(18) By the 5 G.IV. c.98., the commissioners are to audit the account* 
of the assignees, delivered in upon oath, at a public meeting with twenty* 
one days' notice ,not sooner than four nor later than six months after the 
bankrupt's last examination. 



dend to be made, at so much io the pound, to all creditors 
who hate before proved, or shall then prove, their debts. 
This dividend most be made equally, and in a rateable pro- 
portion, to all the creditors, according to the quantity of their 
debts ; no regard being had to the qualify of them. Mort- 
gages indeed, lor which the creditor has a real security in bis 
own bands, are entirely safe ; for the commission of bankrupt 
reaches only the equity of redemption m. So are also personal 
debts, where the creditor has a chattel in his hands, as a 
pledge or pawn for the payment, or has taken the debtor's 
lands or goods in execution. And, upon the equity of the 
Htatute 8 Ann. c. 1*. (which directs, that upon alt executions 
of goods being on any premises demised to a tenant, one 
year's rent, and no more shall, if due, be paid to the landlord), 
it liath also been held, that under a commission of bankrupt, 
which is in the nature of a statute-execution, the landlord shall 
Ijc uJ lowed his arrears of rent to the same amount, in pre- 
ference to other creditors, even though he hath neglected to 
distrain while the goods remained on the premises; which he 
is otherwise entitled to do for his entire rent, be the quantum 
wlmt it may". (19) But, otherwise, judgments and recogni- 
zances (both which are debts of record, and therefore at 
other times have a priority), and also bonds and obligations 
by deed or special instrument (which are called debts by 
specialty, and are usually the next in order), these are all 
put on a level with debts by mere simple contract^ and all 
[ -188 J paid pari passu . Nay, so fiir is this matter carried, that 
by ilit! express provision of the statutes p debts, not due at 
tlu- time of the dividend made, as bonds or notes of hand 
payable at a future day certain, shall be proved and paid 



■ ■ flap. 406. 

1 Alls, 103, to*, 



° Sat- 31 J«. I. c. 19. 
* Stmt. 7 Geo. I, C. 31. 



( L| Tin- potfetaa iicrruncotu; the landlord'* only preference over other 
mil it or*, i* hi* right to distrain tin- i;oods white on the premises: if he 
foregoes his opportunity nml stiffen them to be removed, he stands on a 
fecaici| with the rent j sec ex parte Devine Co. Bankrupt Laws, 177. and 
l.rr v, /.«'/**#, 15 East, S.50, Now indeed by the recent statute, iG IV. 
c, us,, where an •« of bankruptcy has been committed, a distress whether 
made before or niter the issuing of a cuuimission, shall only he available 
l«>r tv\n u'uri* arrears of rent before the date of the commission; though 
the landlord may come in as a creditor rateably for the overplus. 
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equally with the rest", allowing a discount or drawback in 
proportion. And insurances, and obligations upon bottomry 
or respondentia) bon&fak made by the bankrupt, though for- 
feited after the commission is awarded, shall be looked upon 
in the same light as debts contracted before any act of bank- 
ruptcy r . (20) 

Within eighteen months after the commission issued, a 
second and final dividend shall be made, unless all the effects 
were exhausted by the first 8 , (21) And if any surplus re- 
mains, after selling his estates and paying every creditor his 
full debt, it shall be restored to the bankrupt ' (22). This is a 
case which sometimes happens to men in trade, who involun- 
tarily, or at least unwarily, commit acts of bankruptcy, by 
absconding and the like, while their effects are more than 
sufficient to pay their creditors. And, if any suspicious or 
malevolent creditor will take the ad vantage of such acts, and 
sue out a commission, the bankrupt has no remedy, but must 
quietly submit to the effects of his own imprudence j except 
that, upon satisfaction made to all the creditors, the i-omuiis- 

« Lord IUjm. 1549, Stm. 1211. ■ Slat. 5 Geo. II. c. 3a 

r Stat, 19G.II. c,32. ' ' Stat. tSEIfa. e.7. 



(20) To these may be added annuity creditors, sureties Tor the payment 
of annuity or other debts of the bankrupt, creditors upon contingencies 
which hare not happened at the issuing of the com mission, and creditor*, 
who have recovered judgments against the bankrupt, in respect of their 
costs, though those costs have not been taxed at the time of the bank. 
ruptey. All these are entitled to prove according to the calculated value 
of their claims. 

(31) By the 5C.4, c. 98. the 2d dividend will not be fimil, if at the 
time any suit at law or in equity be pending, or any part of the bankrupt's 
estate be undisposed of, or some other estate or eflccts of his shall subse- 
quently come to the assignees; in which last case the assignees must convert 
the same, as speedily as they can into money, and divide it within two 
calendar months after such conversion, 

(22) By the .?G.4. c.98. the surplus is not to be handed over to the 
bankrupt, until all creditors whose debts arc by low entitled to carry in- 
terest, have received it according to the legal rate or the rale agreed oa, 
if less than the legal rate ; and ail other creditors who have proved 
under the commission, have received it at the rate of 4 percent; in both 
cases the calculation to be made from the time of proof. 
VOL. II. N N 
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sion may be superseded*. This case may also happen, when 
a knave is desirous of defrauding his creditors, and is com- 
pelled by a commission to do them that justice, which other- 
wise he wanted to evade. And therefore, though the usual 
rule is* that all interest on debts carrying interest shall cease 
from the time of issuing the commission yet, in case of a 
surplus left after payment of every debt, sueh interest shall 
again revive, and be chargeable on the bankrupt*, or his 
representatives. (23) 



h a Ch. Cas, 144. 



I Ati. 244, 



(25) Three rather important points of bankrupt law require to be shortly 
noticcd ; the two first of which arise under the 21 J. I. c, 19. and SG. 2. 
c.50., and seem to have been inadvertently passed over in the text ; ehe 
last was introduced by the 49 G. 3, c, 121. since the death of the author. 
All these are noticed in the recent statute. 

I. The first is adapted to meet the evil of traders, who before they be>. 
come bankrupts, are allowed to have possession of the goods- of others, or 
having conveyed their own goods to others upon sufficient consideration, 
to still keep possession, and dispose of them as their own, and in either case 
are reputed to be the owners of them, and thereby acquire a false credit in 
the world. If this he done by the consent and permission of the true 
owner, the penalty to him and the remedy to the creditors is the obvious 
one of the forfeiture of the goods ; and the commissioners by the at J. j, 
c.19. and the recent statute are empowered to sell them for the benefit 
of the general fund. The mischief contemplated by the statutes can arise 
only, where possession and management raise a strong presumption of 
ownership. Not to mention therefore the case of land, which is neither 
within the words or the spirit of (he statutes, because possession and owner- 
ship of laud are so constantly distinct, that the former alone can never 
acquire a man the false credit of the latter ; or that of vessels mortgaged 
or duly assigned, which for another reason hereafter to be mentioned, b 
specially excepted out of the statute ; it may be laid down as a general 
rule, that wherever it can be distinctly shewn that there was no reputation 
of ownership, the goods will not pass to the assignees. This is a question 
for the jury to determine; but a general line of distinction has been laid 
down as to the weight of presumption drawn from the consideration, 
whether the goods were originally the bankrupt's, and having been sold 
by htm, the possession has remained with him without interruption : or 
being originally the goods of a third person, the bankrupt's is a newly ac- 
quired possession. In the first case the presumption of ownership i* so 
strong, that the vntu of disproving it is cast upon the real owner claim- 
ing the goods ; in the latter ease mere possession may be nothing, aod the 
assignees ought to establish the reputation, by extrinsic evidence. Sec 
Lingard V, Mcttitrr, 1 B, 8t C. 301 . 

But 
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But whatever be the mischief to the public, it is obvious chat the penalty 
on the real owner is heavy, and this consideration introduces two other 
distinctions, 1st It tony be impossible from the nature, or the situation 
of the goods, for the real owner to acquire the actual possession of them. 
Such may be the case of bulky goods in a warehouse, or a ship sold at 
sea ; in such cases if the real owner clothes himself with the actual pos- 
session as far, and as soon as the circumstances admit of it, the statute 
will not apply. 

8d. The real owner may have placed the goods in the possession of the 
bankrupt for a specific purpose, or in a specific character. The convenience 
of trade renders this necessary, and protects the owner under such circum- 
stances j and the usage of trade in the greater number of instances pre- 
vents any mischief arising from such possession, because it prevents it's 
carrying with it the reputation of ownership. See the cases under this 
head collected in Selw, Ni, Pri. 215. 6th ed. 

II. The second point is the extension of the doctrine of set off to mutual 
debts and credits, between the bankrupt and other persons. See vol. iii. 
p. 304. There was much hardship in making a person pay the whole of his 
debt to the assignees, and allowing him to receive from them only a divi- 
dend upon his demand. The 5 0.2. c.50. removed this ; and now by the 
recent statute it is provided, that in such cases the commissioners shall 
state the account, and the balance only be paid or claimed on either side. 
This rule is to prevail in respect of every debt proveabie under the coin- 
mission : and even in cases where the bankrupt had committed an act 
of bankruptcy before he had contracted the debt, or the credit was given 
to him ; if such credit was given two calendar month* before the date of 
the commission, and at a time when he who gave it had no notice, actual 
or constructive, of any act of bankruptcy or stoppage of payment. 

III, The third point regards the extent to which the bankrupt is dis- 
charged of demands against him, by the allowance of his certificate. Upon 
this the general principle of the law is, that the certificate bars every de- 
mand which might have been proved under the commission. Originally, 
however, the only demands which could be so proved, were debts actually 
due at the time of the bankruptcy, and consequently the bankrupt, not- 
withstanding hi» certificate, remained liable to answer for the breach of all 
contracts entered into prior to his bankruptcy, and not then actually 
broken. This strictness has been relaxed in some instances, as we have seen, 
by modern statutes; as in the case of future and contingent debts. The 
bankrupt's liability upon express covenants stood upon the same principle, 
and the law was, that where a bankrupt was lessee of an estate, which his 
assignees had taken possession of, he still remained liable to be sued upon 
the covenants of the tease. The 49 G.J. c. 121. provided against this hard- 
ship; and now by the recent statute, if the assignees accept any lease or 
agreement for a lease to which a bankrupt is entitled, he shall not be liable 
for any rent, or the non-performance of any condition or covenant, subse- 
quently to the date of the commission ; if the assignees decline the same, 
he may discharge himself to the same extent by delivering up to the lessor 
the lease or agreement, within 14 days, after he shall have received notice 
that the assignees decline to accept it ; and if the assignees will not, after 

N N 2 being 
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being required, make their election to accept or decline, the lessor may 
compel them so to do by petition to the Lord Chancellor. This last pro- 
vision is extended to the case of agreements for the purchase of lands 
made by any bankrupt, and enables the vendor to call on the assignees in 
the same way, to make their, election whether they will stand to or aban- 
don such agreement. 

With regard to leases, it « very commonly an object with lessors to fix 
the assignees as their tenants* and questions have often arisen under the 
49 G.5. cisi. as to what is sufficient evidence of their acceptance to bind 
them. Upon this, the general result of the cases seems to be, that die 
assignees may do all reasonable acts within a reasonable time, to ascertain 
whether it will be advantageous for them to take to the estate, and in so 
doing, and for that purpose,, to intermeddle with the property, and yet 
after all, not be bound to become the tenants of it. See Turner x.Bichard^ 
son. 7 East. 995. Wheeler v. Bramak, 9 Campb. 940. 
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CHAPTER THE THIRTY-SECOND* 

op TITLE by TESTAMENT and 
ADMINISTRATION. 



^HERE yet remain to be examined, in the present chap ter» 
two other methods of acquiring personal estates, viz. by 
testament and administration. And these I propose to con- 
sider in one and the same view j they being in their nature so 
connected and blended together, as makes it impossible to treat 
of them distinctly, without manifest tautology and repetition* 

XI. XII. In the pursuit, then, of this joint subject, I shall, 
first, inquire into the original and antiquity of testaments and 
administrations ; shall, secondly, shew who is capable of mak- 
ing a last will and testament ; shall, thirdly, consider the nature 
of a testament and it's incidents j shall, fourthly, shew what 
an executor and administrator are, and how they are to be a$>- 
pointed ; and lastly, shall select some few of the general heads 
of the office and duty of executors and administrators. 

First, as to the original of testaments and administrations. 
We have more than once observed, that when property came 
to be vested in individuals hy the right of occupancy, it became 
necessary for the peace of society, that this occupancy should 
be continued, not only in the present possessor, but in those 
persons to whom he should think proper to transfer it ; which 
introduced the doctrine and practice of alienations, gifts, and [ 490 1 
Contracts. But these precautions would be very short and 
imperfect, if they were confined to the life only of the occu- 
pier ; for then upon his death all his goods would again be- 
come common, and create an infinite variety of strife and 
confusion. The law of very many societies has therefore 
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given to the proprietor a right of continuing his p ro per ty 
after his death, in such persons as he shall name ; and, in 
defect of such appointment or nomination, or where no no- 
mination is permitted, the law of every society has directed 
the goods to be vested in certain particular individuals, ex- 
clusive of all other persons \ The former method of acqu iring 
personal property, according to the express directions of the 
deceased, we call a testament : the latter, which is also accord- 
ing to the will of the deceased, not expressed indeed but pre- , 
sumed by the law b , we call in England an administration • 
being the same which the civil lawyers term a succession ab 
intestate^ and which answers to the descent or inheritance of 
real estates* 

Testaments are of very high antiquity. We find them in 
use among the antient Hebrews ; though I hardly think the 
example usually given % of Abraham's complaining d that, 
unless he had some children of his body, his steward Eliezer 
of Damascus would be his heir, is quite conclusive to shew that 
he had made him so by trill. And indeed a learned writer % 
has adduced this very passage to prove, that in the patriarchal 
age, on failure of children, or kindred, the servants bom under 
their master's roof succeeded to the inheritance as heirs at 
law f . But, {to omit what Eusebius and others have related 
of Noah's testament, made in 'writing and witnessed under his 
seal, whereby he disposed of the whole world 5 ,) I apprehend 
that a much more authentic instance of the early use of testa* 
ments may be found in the sacred writings h , wherein Jacob 
C 401 3 bequeaths to his son Joseph a portion of his inheritance double 
to that of his brethren : which will we find carried into exe- 
cution many hundred years afterwards, when the posterity of 
Joseph were divided into two distinct tribes, those of Ephraim 
and Manasseh, and had two several inheritances assigned them; 
whereas the descendants of each of the other patriarchs formed 
only one single tribe, and had only otic lot of inheritance. 
Solon was the first legislator that introduced wills into Athens*; 

■ Puff", de. j. ».* g. I. 4. e. 10. * Ttylor's ct*m, d*. law, 517, 

b /M, I. 4. t. !1. 'SeejMg. IS. 

1 JUwbejw. Puff. 4. 10.4, Godolpb. ♦ Se]<fcu. dt tucc. Ekr. cS4. 

Orpb. Leg- Uh h Gen. C.4A. 

• Gen. t, 14. PlilttK*. m pita £**. 
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but in many other parts of Greece they were totally discoun- 
tenanced K In Rome they were unknown, till the laws of the 
twelve tables were compiled, which first gave the right of be- 
queathing 1 : and, among the northern tuitions, particularly 
among the Germans" 1 , testaments were not received into use. 
And this variety may serve to evince, that the right of making 
wills, and disposing of property after death, is merely a crea- 
ture of the civil state " ; which has permitted it in some coun- 
tries, and denied it in others : and, even where it is permitted 
by law, it is subject to different formalities and restrictions in 
almost every nation under heaven \ 

With us in England this power of bequeathing is coeval 
with the first rudiments of the law : for we have no traces or 
memorial* of any time when it did not exist. Mention is made 
of intestacy, in the old law before the conquest, as being 
merely accidental; and the distribution of the intestate's estate, 
after payment of the lord's heriot, is then directed to go accord- 
ing to the established law. •* Sive quis incur ia sive morte re- 
*' pentitta, Juerit itttestatus mwfuits, domirms tamen imliam 
u rerum suanmt partem fpraeter earn quae jure deiietur hereoU 
*< nomine) sibi assumko. Verum jws&essiones ta-wi, liberh, et 
" cognatioue proximis^ pro mo cutqnejure, distribuantxtr K n But 
we are not to imagine, that this power of bequeathing ex- 
tended originally to all a man's personal estate. On the con- 
trary, Glanvil will inform us **, that by the common law, as £ 192 ) 
it stood in the f&^a of Henry the second, a man's goods were 
to be divided into three equal parts ; of which one went to his 
heirs or lineal descendants, another to his wife, and a third was 
at his own disposal: or, if he died without a wife, he might 
dispose of one moiety, and the other went to his children ; and 
so c converso, if he had no children,' the wife was entitled to 
one moiety, and he might bequeath the other ; but, if he died 
without either wife or issue, the whole was at his own dis- 
posal f . The shares of the wife and children were called their 

k Pott. Aniiq. 1, 4. c. 15. ' ££. Canul. c. 69. 

' Intt.Q* 23. 1. i /. 7. c.5, 

m Tacit, drnor. Ctrm. CT. ' BrtiCtotJ, /. 2. e, 26. Fttl. t. 2. 

■ See p. 19. c, 57. 
Sp.L. b. 37- c. I. Vinntus in Inst, 

i. s. tu. 10, 
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reasonable parts ; and the writ de rationabili parte btmorum was 
given to recover them \ 
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This continued to be the law of the land at the time of 
magna carta* which provides, that the king*s debts shall first 
of all be levied, and then the residue of the goods shall go to 
the executor to perform the will of the deceased; and, if 
nothing be owing to the crown, " omnia catalla cedant <fe- 
" functo f satvh uxari ipsita ei ptieris suis raiianabilibus parti- 
" bus suis*.** In the reign of king Edward the third this right 
of the wife and children was still held to be the universal or 
common law u ; though frequently pleaded as the local custom 
of Berks, Devon,, and other counties * : and sir Henry Finch 
lays it down expressly % in the reign of Charles the first, to be 
the general law of the land. But this law is at present altered 
by imperceptible degrees, and the deceased mny now by will 
bequeath the whole of his goods and chattels ; though we 
cannot trace out when first this alteration began. Indeed 
I 4D3 ] sir Edward Coke 7 is of opinion, that this never was the ge- 
neral law, but only obtained in particular places by special 
custom : and to establish that doctrine, he relies on a passage 
in Bracton, which, in truth, when compared with the context, 
makes directly against his opinion. For Bracton ■ lays down 
the doctrine of the reasonable part to be the common law : 
but mentions that as a particular exception* which sir Edward 
Coke has hastily cited for the general rule. And Glanvit, 
magna carta, Fleta, the year-books, Fhzherbert, and Finch, 
do all agree with Bracton, that this right to Hit pars rationalilix 
was by the common law: which also continues to this day to 



■ r. n. n, j tft 

* 1, lien III. c 111. 

,J A widow brought nn Action of 
detinue against Whijauand'it ctecutors, 
tfuttd cvm jvr emmetudinem totim regni 
jf*gtia* ImMM utiiatam et apjirobtt- 
tam, UXore* debent et latent n tempore t »Jr, 
kattn mam ratimitihUem partem bono. 

turn mariltwum morttm t it a videlicet, 

fund ti nulla* ttttpuerint libera*, tune me- 
tliftatnUi ti ti hnhtterint, tune tertiam 
fMrtem, .Jr. and that Iter husband died 
worth 20f i,O0O mi rfc*. without issue had 



bi-lwccn them ; and thereupon 
cljumed iJif moiety. Some cxCrptlp 
were tub en to-the pleading), and the fact 
at' the huthand'* dj ing without issue was 
denied | h;it Use rule of law, as stated in 
the writ, sevins. to have been universally 
allowed. (J/. fK>£d». III. ?5.) Anil 
a similar ease «euri in R, 1 lEdw. III. 
*>. 

* Reg, Srtv. 142. Co. Lilt. 176. 

* I-aw. 1 75. 

* 2 Ink 33. 

* /, 2. r. S«. f 2. 
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be the general law of our sister kingdom of Scotland ». To 
which we may add, that whatever may have been the custom 
of later years in many parts of the kingdom,xu- however it was 
introduced in derogation of the old common law, the antient 
method continued in use in the province of York, the princi- 
pality of Wales, and in the city of London, till very modern 
times : when, in order to favour the power of bequeathing, and 
to reduce the whole kingdom to the same standard, three sta- 
tutes have been provided ; the one 4 W. & M- c. 2. explained 
by 2&SAnn. c,5. for the province of York; (1) another, 
7 & 8 W. III. c.38. for Wales ; and a third, 1 1 Geo. f. c 18. , 
for London : whereby it is enacted, that persons within those 
districts, and liable to those customs, may (if they think proper} 
dispose of all their personal estates by will ; and the claims of 
the widow, children, and other relations, to the contrary, are 
totally barred. Thus is the old common law now utterly abo- 
lished throughout all th e kingdom of England, and a man may 
devise the whole of his chattels as freely as he formerly could 
his third part or moiety. In disposing of which, he was bound 
by the custom of many places (as was stated in I former chap- 
ter b ) to remember his lord and the church, by leaving them 
his two best chattels, which was the original of heriots and 
mortuaries ; and afterwards he was left at his own liberty to 
bequeath the remainder as he pleased. 

In case a person made no disposition of such a( his goods as r 494 j 
were testable, whether that were only part or the whole of 

* Diilrymp. of ftud. property, H5. b p»g. 426, 



(l) The statute of W.&M. excepted from its operation die city of 
Chester as well us York, and the statute of Anne only repeals the excep- 
tion in respect of York ; upon which it is observed, that the custom (till 
prevails a* to the former city. Co. Litt. 176. b. n. 5. H. & B's ed. I am not 
able to state whether Chester has any Jocal custom in this respect, without 
reference to its being part of the province of York - t if not, as it is within 
the archdeaconry of the same name, which until the J3 of H, a. formed 
part of the diocese of Litchfield and Coventry within the province of Can- 
terbury, the exception in the statute of W. & M. seems to have been 
unnecessary in the first instance, and to have been inserted owing to the 
trainers of the statute not adverting to the time, when it became part of 
the province of York, 
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them, he was, and is, said to die intestate ; and in such cases 
it is said, that by the old law the king was entitled to seize 
upon his goods, as the pare w patriot^ and general trustee of the 
kingdom e . This prerogative the king continued to exercise 
for some time by his own ministers of justice; and probably in 
the county court, where matters of all kinds were determined ; 
and it was granted as a franchise to many lords of manors, 
And others, who have to this day a prescriptive right to grant 
administration to their intestate tenants and suitors iu their 
own courts baron and other courts, or to have their wills there 
proved, in case they made any disposition d . Afterwards the 
crown, in favour of the church, invested the prelates with this 
branch of the prerogative t which was done, saith Perkins e , 
because it was intended by the law, that spiritual men are of 
better conscience than laymen, and that they had more know- 
ledge what things would conduce to the benefit of die soul of 
the deceased. The goods therefore of intestates were given 
to the ordinary by the crown ; and he might seise them* and 
keep them without wasting, and also might give, aliene, or 
sell them at his will, and dispose of the money in jtwos usus : 
and if he did otherwise, he broke the confidence which the law 
reposed in him f . So that properly the whole interest and 
power which were granted to the ordinary, were only those 
of being the king's almoner within his diocese ; in trust to 
distribute the intestate's goods iu charity to the poor, or in 
such superstitious uses as die mistaken zeal of the times had 
denominated pious K And, as he had thus the disposition of 
intestates* effects, the probate of wills of course followed ; for 
it was thought just and natural, that the will of the deceased 
should be proved to the satisfaction of the prelate, whose right 
of distributing his chattels for the good of his soul was effec- 
tually superseded thereby. 

t 495 1 ^ HE S 00 ^ °^ tnc mtest ate being thus vested in the ordinary 
upon the most solemn and conscientious trust, the reverend 
prelates were therefore not accountable to any, but to God ami 
themselves, for their conduct \ But even in Fleta's time it 

c 9 Rep. 3S. ' IW1.. L*w. 173, 171. 

* Ibid, 37. • Plowd. . 
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was complained', u qttod ordinarii, hnjumodi bona nomine 
** ecclesiae ocaipantes, nullum vel saltern indebham factum dis- 
" tributimem" And to what a length of iniquity this abuse 
was carried most, evidently appears from a gloss of pope Inno- 
cent IV, \ written about the year 1250; wherein he lays it 
down for established canon law, that " in Britannia tertia 
* ( pars honorum decedentium ab intestate in opus ecclesiae et 
** paupentm dispensanda est" Thus the popish clergy took 
to themselves ' {under the name of the church and poor) the 
whole residue of the deceased's estate, after the partes ratioh- 
abileSi or two-thirds, of the wife and children were deducted ; 
without paying even his lawful debts, or other charges thereon. 
For which reason it was enacted by the statute of Westm. 2. m , 
that the ordinary shall be bound to pay the debts of the in- 
testate so far as his goods will extend, in the same manner that 
executors were bound in case the deceased had left a will ; :i 
use more truly pious, than any requiem, or mass for his soul. (2) 
This was the first check given to that exorbitant power, which 
the law had entrusted with ordinaries. But, though they were 
now made liable to the creditors of the intestate for their just 
and lawful demands ; yet the residuum, after payment of debts, 
remained still in their hands, to be applied to whatever pur- 
poses the conscience of the ordinary should approve. The 
flagrant abuses of which power occasioned the legislature again 
to interpose, in order to prevent the ordinaries from keeping 
any longer the administration in their own hands, or those 
of their immediate dependents : and therefore the statute of [ 496 J 
31 Ed w. III. st. 1. c.ll. provides, that, in case of intestacy, 
the ordinary shall depute the nearest and most lawful friends 
of the deceased to administer his goods j which administrators 
are put upon the same footing, with regard to suits and to 

' /. 2. c. St. § 10. tlon tras settled by a papal butle, A. D, 

k inDecretaJ, t. 5, t. 3. C.42. 1234, (Stgut. honoris de Xichm. 101.) 

1 The proportion given to the priest, and was observed till abolished by the 

and to other pious uses, was different in statute 26 Hen. VI IT. c. 15. 

different countries In the archdeaconry ra IS Edw, 1. c. 19. 

of Richmond in Yorkshire* this propor- 



(2) In Snetlhtg'* case, .5 Rep* 83. it was resolred that this statute was but 
in affirmance of the common law* and that the ordinary was equally bound 
before it passed. 
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accounting, as executors appointed by will. This is the ori- 
ginal of administrators, as they at present stand ; who are 
only the officers of the ordinary, appointed by him in pur- 
suance of this statute, which singles out the next and most 
lawful friend of the intestate; who is interpreted" to be the 
next of blood that is under no legal disabilities, The statute 
21 Hen. VIII. c.5, enlarges a little more the power of the 
ecclesiastical judge ; and permits him to grant administration 
either to the widow, or the next of kin, or to both of them, at 
his own discretion ; and where two or more persons are in the 
same degree of kindred, gives the ordinary his election to ac- 
cept whichever he pleases. 

Upow this footing stands the general law of administrations 
at this day. I shall, in the farther progress of this chapter, 
mention a few more particulars, with regard to who may, and 
who may not, be administrator; and what he is bound to do 
when he has taken this charge upon him: what has been hi- 
therto remarked only serving to shew the original and gradual 
progress of testaments and administrations ; in what manner 
the latter was first of all vested in the bishops by the royal 
indulgence; and how it was afterwards, by authority of par- 
liament, taken from them in effect, by obliging them to commit 
all their power to particular persons nominated expressly by 
the law. 

I proceed now, secondly, to enquire who may, or may not t 
make a testament ; or what persons are absolutely obliged l>y 
law to die intestate. And this law° is entirely prohibitory ; 
for, regularly, every person hath full power and liberty to 
make a will, that is not under some special prohibition by law 
or custom: which prohibitions are principally upon three 
£ 497 ] accounts; for want of sufficient discretion; for want of suffi- 
cient liberty and free will ; and on account of their criminal 
conduct. 

I. In the first species are to be reckoned infants, under 
the age of fourteen if males, and twelve, if females ; which 



*» Rep, 39. 



Godotytli Orph. I.i'g. p. J, c. 7. 
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is the rule of the civil law p . For, though some of our 
common lawyers have held that an infant of any age (even 
four (3) years old) might make a testament % and others have 
denied that under eighteen he is capable r , yet as the eccle- 
siastical court is the judge of every testator's capacity, this 
case must be governed by the rules of the ecclesiastical Jaw. 
So that no objection can be admitted to the will of an infant 
of fourteen, merely for want of age : but if the testator was 
not of sufficient discretion, whether at the age of fourteen or 
four-and -twenty, that will overthrow his testament. Mad- 
men, or otherwise non compotes, idiots or natural fools, per- 
sons grown childish by reason of old age or distemper, such 
as have their senses besotted with drunkenness — all these 
are incapable, by reason of mental disability, to make any will, 
so long as such disability lasts. To this class also may 
be referred such persons as are born deaf, blind, and dumb ; 
who as they have always wanted the common inlets of un- 
derstanding, are incapable of having anitnum testa?idi, and 
their testaments are therefore void. 

2. Such persons, as are intestable for want of liberty or 
freedom of will, are by the civil law of various kinds ; as 
prisoners, captives, and the like '. But the law of England 
does not make such persons absolutely intestable ; but only 
leaves it to the discretion of the court to judge, upon the 
consideration of their particular circumstances of duress, 
whether or no such persons could be supposed to have libaum 
animum testandi. And, with regard to feme-coverts, our 
law differs still more materially from the civil. Among the 
Romans there was no distinction ; a married woman was as 
capable of bequeathing as a feme-sole *. But with us a mar- [ 4gg } 
ried woman is not only utterly incapable of devising lands* 
being excepted out of the statute of wilts, S4&35 Hen. VIII. 
c. 5,, but also she is incapable of making a testament of chat- 
tels, without the licence of her husband. For all her per- 

* Godolph. p. 1. fcS, Went. 212, ' Co. Lilt. 89, 
2 Vein. 104. 4G9. Gilt. Rep, 74. ■ Godolpb, p. I. c, 9, 

i Perkins. § JOS. ' Ff. SI. U 77. 

(3) This has been supposed to be merely an error of the press in Perkins, 
.u id that iiii was printed for xiiii. See Co. Lilt. 89. n.fi. 
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sonal chattels are absolutely his; and he may dispose of her 
chattels real, or shall have them to himself if he survives her : 
it would be therefore extremely inconsistent to give her a 
power of defeating that provision of the law, by bequeathing 
those chattels to another \ Yet by her husband's licence she 
may make a testament u ; and the husband, upon marriage, 
frequendy covenants with her frieads to allow her that 
licence : but such licence is more properly his assent ; for, 
unless it be given to the particular will in question, it will 
not be a complete testament, even though die husband be- 
forehand hath given her permission to make a will f, Yet it 
shall be sufficient to repel the husband from his general right 
of administering his wife's effects ; and administration shall 
be granted to her appointee, with such testamentary paper 
annexed \ So that in reality the woman makes no will at 
all, but only something like a will y ; operating in the nature 
of an appointment, the execution of which the husband, by 
his bond, agreement, or covenant, is bound to allow. A 
distinction similar to which we meet with m the civil law. 
For though a son who was in potest ate parentis could not by 
any means make a formal and legal testament, even though 
his father permitted it % yet he might, with the like permis- 
sion of his father, make what was called a donatio mortis 
causa * (4-). The queen consort is an exception to this general 
rule, for she may dispose of her chattels by will without the 
consent of her lord b : and any feme-covert may make her will 
of goods, which are in her possession in attter dioit, as execu- 
trix or administratix ; for these can never be the property of 
the husband ■ : and if she lias any pin-money or separate 
maintenance, it is said she may dispose of her savings there- 
t 499 ] out by testament, without the control of her husband d (5). 

- ■ 4 Rep. 51. ■ jgr.49. 1- 10. 

v Vr.& St. d. 1. c. 7. ■ Ff. S3. 6. JO. 

* Bit), Abr. tit, dcri*r.3*. Sttn.ft9l. b Co- Lttt. 133. 

■ The JTing v t Bettetwartk. T. IS Geo, ■ Godolph t. 10. 

ILB.IL Stra. 1111. * Frac.Chanc. 44. 
f Cro. C*r. 37*?- 1 Mod, 9 11. 

(4) Sec post. 514. 

(5) The instrument by which the dowses of it, can, however, hardly 
be considered a proper tettament, but rather a writing in the nature of a 
will, whereby the declare* the trust of her separate estate, which the hus- 
band, if thert be no other trustee, will he bound in equity to perform. 










Ch. 32. OF THINGS, 




But, if a feme-sole makes her will, and afterwards marries, 
such subsequent marriage is esteemed a revocation in law and 
entirely vacates the will «■, 

3. Persons incapable of making testaments, on account 
of their criminal conduct, are, in the first place, all traitors 
and felons, from the time of conviction ; for then their goods 
and chattels are no longer at their own disposal, but forfeited 
to the king. Neither can a fdo de sc make a will of goods 
and chattels, for they are forfeited by the act and manner of 
his death, but he may make a devise of his lands, for they 
are not subjected to any forfeiture f . Outlaws also, though 
it be but for debt, are incapable of making a will, so long as 
the outlawry subsists, for their goods and chattels are forfeited 
during that time f . As for persons guilty of other crimes, 
short of lelony, who are by the civil law precluded from 
making testaments, (as usurers, libellers, and others of a 
worse stamp,) by the common law their testaments may be 
good 11 . And in general the rule is, and has been so at least 
ever since Glanvil's time ', quod libera sit atjusamqtte ultima 
voluntas. 

Let us next, thirdly^ consider what this last will and testa- 
ment is, which almost every one is thus at liberty to make ; 
or what are the nature and incidents of a testament. Tes- 
taments, both Justinian J and sir Edward Coke * agree to be 
so called, because they are testatio mentis : an etymon which 
seems to favour too much of the conceit; it being plainly a 
substantive derived from the verb testari^ in like manner as 
juramenhtmy incrementum, and others, from other verbs. The 
definition of the old Roman lawyers is much better than their 
etymology ; " voluntatis nostrae jttsta sententia de eo, quod qws 
* post mortem suamjteri velit l : * which may be thus rendered 
into English, ( * the legal declaration of a man's intentions, 
" which he wills to be performed after his death." It is called 
sentertfia, to denote the circumspection and prudence with [ 500 ] 
whicli it is supposed to be made: it is voluntatis nostrae 

' 4 Rep. €0, £ P, Wim, 634. * /. 7. c 5. 

' Flowd. S61. 1 Intt. 2. 10, 

* Fits, Abr. tit. descent. tC * 1 Inrt. Ill, 323, 

h Godolph. p. 1. c. 12. > Ff. *8. 1. 1, 
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sentett/ia, because it's efficacy depends on it's declaring Uie 
testator's intention, whence in England it is emphatically 
styled lib "joillt it is jmta sententia ; that is, drawn, attested, 
and published, with all due solemnities and forms of law ; it 
is de eO) quod quis post mortem mam fieri velit, because a testa- 
ment is of no force till after the death of the testator. 

These testaments are divided into two sorts ; written, and 
verbal or nuncupative ; of which the former is committed to 
writing, the latter depends merely upon oral evidence, being 
declared by the testator in extremis before a sufficient number 
of witnesses, and afterwards reduced to writing. A codicil^ 
codiciUus, a little book or writing, is a supplement to a will ; 
or an addition made by the testator, and annexed to, and to 
be taken as part of, a testament: being for it's explanation, 
or alteration, or to make some addition to, or else some sub- 
traction from, the former dispositions of the testator ■„ This 
may also be either written or nuncupative. 



But, as nuncupative wills aud codicils (which were for- 
merly more in use than at present, when the art of writing* 
is become more universal) are liable to great impositions and 
may occasion many perjuries, the statute of frauds, 29 Car, 2. 
c. 3. hath laid them under many restrictions ; except when 
made by mariners at sea, and soldiers in actual service. As 
to all other persons, it enacts ; 1. That no written will shall 
be revoked or altered by a subsequent nuncupative one, 
except the same be in the lifetime of the testator reduced to 
writing, and read over to him, and approved; and unless the 
same be proved to have been so done by the oaths of three 
witnesses at the least; who, by statute 4 Ann. c.16,, must be 
such as are admissible upon trials at common law. 2. That 
no nuncupative will shall in anywise he good, where the estate 
bequeathed exceeds 307. unless proved by three such wit- 
nesses, present at the making thereof, (the Roman law require 
ing seven ",) and unless they or some of them were specially 
£ 501 ] required to bear witness thereto by the testator himself; and 
unless it was made In his last sickness, in his own habitation 
or dweLling-house, or where he had been previously resident 



" Godolpk p. 1. c. I. $3, 



- Intl. 2. IO. »4. 



: 





Ch. 92. OF THINGS. 

ten days fit the least [next before the making}, except he be 
surprized with sickness on a journey, or from home, and dies 
without returning to his dwelling. $. That no nuncupative 
will shall be proved by the witni'sstrs after six months from 
the making, unless it were put in writing within six days. 
Nor shall it be proved till fourteen days after the death of 
the testator, nor till process hath first issued to call in the 
widow, or next of kin, to contest it, if they think proper. 
Thus hath the legislature provided against any frauds in set- 
ting up nuncupative wills, by so numerous a train of requi- 
sites, that the thing itself has fallen into disuse, and is hardly 
ever heard of, but in the only instance where favour ought to 
be shewn to it, when the testator is surprized by sudden and 
violent sickness. The testamentary words must be spoken 
with an intent to bequeath, not any loose idle discourse in his 
illness; for he must require the by-slanders to bear witness 
of such his intention ; the will must be made at home, oc 
among his family or friends, unless by unavoidable accident ; 
to prevent impositions from strangers : it must be in his last 
sickness ; for if he recovers, he may alter his dispositions, and 
has time to make a written will : it must not be proved at too 
long a distance from the testator's death, lest the words should 
escape the memory of the witnesses ; nor yet too hastily and 
without notice, lest the family of 4 the testator should be put to 
inconvenience, or surprized. 

As to tmitten wiUs, they need not any witness of their 
publication. I speak not here of devises of lands, which are 
quite of a different nature ; being conveyances by statute, 
unknown to the feodal or common law, and not under the 
same jurisdiction as personal testaments. But a testament of 
chattels, written in the testator's own hand, though it has 
neither his name nor seal to it, nor witnesses present at it'a 
publication, is good; provided sufficient proof can be had that 
it is his hand-writing . And though written in another 
man's hand, and never signed by the testator, yet if proved [ 502 ] 
to be according to his instructions and approved by him, it 
hath been held a good testament of the personal estate K Yet 

° Godolpb. p. I. c.«. Gilt*, Rep. 26a I ComyM,4£fl, 3, 4, 
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it is the safer and more prudent way, and leaves less in the 
breast of the ecclesiastical judge, if it be 'signed or sealed by 
the testator, and published in the presence of witnesses : which 
last was always required in the time of Bracton q ; or rather, 
he in this respect has implicitly copied the rule of the civil 
law. 

No testament is of any "effect till after the death of the 
testator. " Nam 'omiie testametitum morte consummation est : et 
« voluntas testatoris est amimtatoria usque ad mortem </* And 
therefore, if there be many testaments, the last overthrows all 
the former * : but the republication of a former will revokes 
one of a later date, and establishes the first again '. 

Hence it follows, that testaments maybe avoided three 
ways: 1. If made by a person labouring under any of the 
incapacities before mentioned : 2. By making another testa- 
ment of a later date i and, 3. by cancelling or revoking it. 
For, though I make a last will and testament irrevocable in 
the strongest words, yet I am at liberty to revoke it ; because 
my own act or words cannot alter the disposition of law, so 
■s to make that irrevocable which is in it's own nature revo- 
cable ". For this, sailh lord Bacon w , would be for a man to 
deprive himself of that, which of alt other things is most in- 
cident to human condition ; and that is alteration or repent* 
atice. It hath also been held, that, without an express revo- 
cation, if a man, who hath made his will, afterwards marries 
and hath a child, this is a presumptive or implied revocation 
of his former will, which he made in his state of celibacy x . 
The Romans were also wont to set aside testaments as being 
iitoffhiosa* deficient in natural duty, if they disinherited or 
totally passed by (without assigning a true and sufficient 
[ 503 ] reason y ) any of the children of the testator*. But if the child 
had any legacy, though ever so small, it was a proof that the 
testator had not lost his memory or his reason, which other. 






* /.2, c,2G. 

r Co. Utt, 119. 

' Litt. f 166- Perk, 478. 

* Ptrk. 479, 

* 6 Rep. 8S, 



" Elem. c. 19, 

■ Lord H*)m. 441, 1 P,Wm*. 304, 

t See book X. ch. 16. 

* Intf.2. 18. 1. 
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wise the law presumed ; but was ihen supposed to have acted 
thus for some substantial cause: and in such case no querela 
mqffteiosi testamenti was allowed. Hence probably has arisen 
that groundless vulgar error, of the necessity of leaving the 
heir a shilling or some other express legacy, in order to dis- 
inherit him effectually ; whereas the law of England makes 
no such constrained suppositions of forgetfulness or insanity ; 
and therefore though the heir or next of kin be totally omitted, 
it admits no querela inofficiosi, to set aside such a testament. (6) 



{$) Upon the three latter modes of avoiding a will, a few general point* 
require to be noticed: 1st, As to the making a testament of later dace; 
supposing this not to be in terms an express revocation, it will not by 
implication avoid the former testament, unless its dispositions be clearly 
incompatible with it, and it be an effective will at the death of the testa- 
tor. Oniont v. Tyrer, tP.Wms. 345. 2d, As to cancelling, however de- 
cisive the act may be in form, as tearing, defacing, or destroying, yet its 
effect may be still ambiguous. In order to operate a revocation, it must 
be done intentionally, with a purpose of revocation ; and the act so far as 
the testator meant to pursue it, must be complete. Farther, the act must 
not be done with an intention conceived under a manifest mistake ; this 
lets in a class of cases rather difficult to define ? thus, if A cancels his will 
because he conceives he has made another valid will, and that is not the 
case* it is held that the cancellation is ineffectual. It is obvious to how 
wide n range this principle may extend ; that the testator only intended 
to revoke upon a false state of facts, taken up in error, or imposed on him 
by fraud, but did not intend to do so, on the real facts of the ease. Doe 
V. Perkes, 3B.&A.4S9. Burtcnthav? v. G 'titer t t Cowp. 49. 3d, As to 
marriage and the birth of a child; this will hold even where the birth is 
posthumous. The principle on which this proceeds is, that a testator 
makes his will conditionally only, intending it not to take effect in case of 
a total change in the circumstances of himself and his family. Doe v. Lan- 
cashire, 5T.R.49. This rule, therefore, will be open in its application to 
be affected by circumstances, such as that of the nearer objects being other- 
wise provided for in the testator's life-time, or by the testator's own act. 
Kcnebtsl v. Screfion and otAen, 2 East. 530. 

In the ecclesiastical courts, the principle of implied revocation has been 
laid down to be a change of intention produced by, and to be presumed 
from some new moral obligation arising after the will was made. The 
l ire um stances of being childless or unmarried when the will was made, 
are not therefore essential ; thus, the will of a widower with children, 
was held to be revoked by a second marriage, and the having issue, Shea t A 
v, York t 1 V.6fc B.390.; and in another cose the will of a married man with 
children was also held to be revoked by the birth of other children, strong 
circumstances concurring to show an intention to make a new wilt and 
provide for them. Jahmim v. Johnston, \ Phillimore's Rep. p, , 
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We are next to consider, fourthly^ what is an executor, 
and what an administrator, and how they are both to be ap- 
pointed. 




Boo* H. 



[ 504 ] 



An executor is he to whom another man commits by will 
the execution of that his last will and testament And all 
persons are capable of being executors, that are capable of 
making wills, and many others besides; as feme-coverts, And 
infants : nay, even infants unborn, or in ventre sa mere, may 
be made executors \ But no infant can act as such till the 
age of seventeen years ; till which time administration must 
be granted to some other, durante minore aetata b -(T) In like 
manner as it may be granted durante nbsentia % or pendente lite; 
when the executor is out of the realm *, or when a suit is com- 
menced in the ecclesiastical court touching the validity of the 
will d . This appointment of an executor is essential to the 
making of a will e ; and it may be performed either by ex- 
press words, or such as strongly imply the same. But if the 
testator makes an incomplete will, without naming any exe- 
cutors, or if he names incapable persons, or if the executors 
named refuse to act ; in any of these cases, the ordinary must 
grant administration cum testamento annexo f to some Other 
person ; and then the duty of the administrator, as also when 
he is constituted only durante minort: aetata &,c* of another, 
is very little different from that of an executor. And this 
was law so early as the reign of Henry II. ; when Glanvil * 
informs us, that " tesiamenti excadores esse debent it, quos testa* 
** tor ad hoc efegerit, ct qttious cur am ipse com mi serif ; si ver& 
" testator nulfos ad hoc twmtnatierit,. possunt propinoni et con- 
** sanguinei ipsius defunct i ad idjaciendum se ingerere. ,f 



* Warn, Symb, p,l. £ G35. 

* Went, Off. Ei, c 18. 
« 1 Lutw. 342. 

* 2 P. Wna. 5BS, 590. 



* Went. ft, t. PJowd, 2-flI. 

' 1 Roll. Abr. 907. Comb, So. 

■ L 7. c* e, 






(7) But by stnt. 38 G. 3. c.87. (.0., " whore an infant is toie executor, 
administration, with the will annexed, shall be granted to the guardian of 
such infant, or to iuch other person us the spiritual court shall think jit, 
until such infant shall hove attained the full age of twenty-one years at 
which ptnod, and not before, probate of the will shall be granted to him." 
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But if the deceased died wholly intestate, without making 
either will or executors, then general letters of administration 
must be granted by the ordinary to such administrator as 
the statutes of Edward the third and Henry the eighth, 
before-mentioned,, direct. In consequence of which we may 
observe; 1. That the ordinary is compellable to grant admi- 
nistration of the goods and chattels of the wife, to the hus- 
band or his representatives h ; and of the husband's effects* to 
the widow, or next of kin ; but he may grant it to either, or 
both, at his discretion ( . 2. That among the kindred, those are 
to be preferred that are the nearest in degree to the intestate ; 
but, of persons in equal degree, the ordinary may take which 
he pleases k . S. That ihis-ttearness or propinquity of degree 
shall be reckoned according to the computation of the ci- 
vilians » j and not of the canonists, which the law of England 
adopts in the descent of real estates m : because in the civil 
computation the intestate himself is the terminus, a quo the 
several degrees are numbered ; and not the common ancestor, 
according to the rule of the canonists. And therefore in the 
first place the children, or (on failure of children) the parents 
of the deceased, are entitled to the administration ; Iwth 
which are indeed in the first degree ; but with us n the chil- 
dren are allowed the preference °. Then follow brothers p , r 505 ] 
grandfathers % uncles or nephews r (and the females of each 
class respectively), and lastly, cousins. 4. The half blood is 
admitted to the administration as well as the whole ; for they 
are of the kindred of the intestate, and only excluded from 
inheritances of land upon feodal reasons. Therefore the 

h Cro. Car. 106. Stat. 29 Car. IL diet of Arensberg, about the middle of 

c. 3. t P. Wmi 381. the tenth century, that the point should 

1 Sulk. 36. Sir*. 532. be decided by combat. Accordingly, 

*■ See page 496. an equal number of champions being 

1 Free. Chute, 593. chosen on both sides, those of the 

m See page 203. 207.224. children obtained the victory, and so the 
" Godolph. p. 2. c. 35, § 1 A 2, Jaw was established in then* favour, that 

3 Verb. 1 25. , the issue of a person deceased shall be 

" In Germany there was a long dis- entitled to his goods And chattels in 

pule whether a man's children should preference to his parents, (Mod. Un. 

inherit his effects during the life of Hist, xiii. 3fi. ) 

their grandfather; which depends (as p Harris in AW. 118. c. 2. 

we shall see hereafter) on the same. * Prec. Cbanc,527, 1 P. Wmi, 41* 

principles as the granting of admini- * A tit, 455. 
tuitions. At last it was agreed at the 
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brother of the half-blood shall exclude the uncle of the whole 
blood*; and the ordinary may grant administration to the 
sister of the hal^ or the brother of the whole blood at his own 
discretion h 5. If none of the kindred will take out adminis- 
tration, a creditor may, by custom, do it u » 6> If the executor 
refuses, or dies intestate, the administration may be granted 
to the residuary legatee, in exclusion of the next of kin ". 
7. And lastly, the ordinary may, in detect of all these, com- 
mit administration (as he might have done* before the statute 
of Edward III») to such discreet person as he approves of: or 
may grant him letters ad colligendum bona defunct !/, which 
neither makes him executor nor administrator : his only busi- 
ness being to keep the goods in his safe custody y , and to do 
other acts for the benefit of such as are entitled to the pro- 
perty of the deceased *. If a bastard, who has no kindred, 
being mdltusfiliusy or any one else that has no kindred, dies 
intestate, and without wife or child, it hath formerly been 
held a that the ordinary might seize his good*, and dispose of 
them inptos usits. But the usual course now is for some one 
to procure letters patent or other authority from the king ; 
[ 506 ] and then the ordinary of course grants administration to such 
appointee of the crown K 

The Interest, vested in the executor by the will of the 
deceased, may be continued and kept alive by the will of the 
same executor : so that the executor of A's executor is, to nit 
intents and purposes, the executor and representative of A 
himself c ; but the executor of A's administrator, or the ad- 
ministrator of A*s executor, is not the representative of A d . 
For the power of an executor is founded upon the special 
confidence and actual appointment of the deceased; and such 
executor is therefore Allowed to transmit that power to an- 
other, in whom lie has equal confidence : but the admini- 
strator of A is merely the officer of the ordinary, prescribed to 
him by act of parliament, in whom the deceased has reposed 




• I Vcatr. 433. 

' Alcjn. 36. Stjt. 74. 
■ Silk. 38, 

• I Sid. Ml. 1 Vwtr, 219. 

• PWU.M78, 

f Wntw. ch. H. 



1 S Insl. 398, 

" fl P. Win*. 33. 
« Stat. 25 Ed w. III. hU5. c.S, 
1 Lroii. 375f 
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no trust at all : and therefore on the death of that officer, 
it results back to the ordinary to appoint another. And 
with regard to the administrator of A's executor, he has 
clearly no privity or relation to A ; being only commissioned 
to administer the effects of the intestate executor, and not of 
the original testator. Wherefore in both these cases, and 
whenever the course of representation from executor to exe- 
cutor is interrupted by any one administration, it is neces- 
sary for the ordinary to commit administration afresh,, of the 
goods of the deceased not administered by the former execu- 
tor or administrator. And this administrator, de bonis non, 
is the only legal representative of the deceased in matters of 
personal property*. But he may, as well as an original 
administrator, have only a limited or special administration 
committed to his care, viz, of certain specific effects, such as 
a term of years and the like ; the rest being committed to 
others f . 

Having thus shewn what is, and who may be, an exe- [ 507 ] 
cutor or administrator, I proceed now, fifthly and lastly, to 
inquire into some few of the principal points of their office 
and duty. These in general are very much the same in both 
executors and administrators ; excepting, first, that the exe- 
cutor is bound to perform a will, which an administrator is 
not, unless where a testament is annexed to his administra- 
tion, and then he differs still less from an executor i and 
secondly, that an executor may do many acts before he proves 
the will 8, but an administrator may do nothing till letters 
of administration are issued ; for the former derives his power 
from the will and not from the probate h , the latter owes his 
entirely to the appointment of the ordinary. If a stranger » 
takes upon him to act as executor, without any just authority 
(as by intermeddling with the goods of the deceased \ and 
many other transactions k ) he is called in law an executor of 
his own wrong, de son tort, and is liable to all the trouble of 
an executorship, without any of the profits or advantages ; 
but merely doing acts of necessity or humanity, as locking 

• Styl. 225. h Comyns. 151. 
' 1 RoL Abr. 908. Godolpb, p. 2. '5 Rep. 33, 34. 

c. 30. Salk. 36. k Wentw. cb. 14. Stat, 43 Efiifc. 

• Wentw. ch. 3. c 8. 
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up the goods, or burying the ^corpse of the deceased, will 
not amount to such an intermeddling as will charge a man 
as executor of his own wrong \ Such a one cannot bring an 
action himself in right of the deceased m , but actions may be 
brought against him. And, in all actions by creditors against 
such an officious intruder, he shall be named an executor, 
generally n ; for the most obvious conclusion which strangers 
can form from his conduct is, that he hath a will of the de- 
ceased,* wherein he is named executor, but hath not yet 
taken probate thereof . He is chargeable with the debts of 
the deceased, so far as assets come to bis hands p ; and, as 
against creditors in general, shall be allowed all payments 
made to any other creditor in the same or a superior degree* 1 , 
[ 508 ] himself only excepted r . And though, as against the rightful 
executor or administrator, he cannot plead such payment, 
yet it shall be allowed him in mitigation of damages ' ; un- 
less perhaps upon a deficiency of assets, whereby the rightful 
executor may be prevented from satisfying his own debt*. 
But let us now see what are the power and duty of a rightful 
executor or administrator. 

1. He must bury the, deceased in a manner suitable to the 
estate which he leaves behind him. Necessary funeral ex- 
pences are allowed, previous to all other debts and charges ; 
but if the executor or administrator be extravagant, it is a 
species of devastation or waste of the substance of the de- 
ceased, and shall only be prejudicial to himself, and not to 
the creditors or legatees of the deceased u . 

2. The executor, or the administrator durante mitiorc 

aetata, or durante absentia, or ewn icstamento annexe* must 

prow the vtili of the deceased: which is done either in eommon 

Jbrm, which is only upon his own oath before the ordinary, 

or his surrogate ; or per testes, in more solemn form of law, 



J Dyer. 166. 

m Bro. Ahr* ta.adminislrtttor.6. 

* S Rep. 31. 

° IV Mod. 471. 

» Dyer, 166. 

< ) Chin, Cm. 33. 



' 5 Rep. 30. Moor. 527, 
* 12 Mod. 441,471. 
1 Wcntw. ch.H. 
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in case the validity of the will be .disputed v . (8) When the 
will is so proved, the original must be deposited in the registry 
of the ordinary ; and a copy thereof in parchment is made 
out under the seal of the ordinary, and delivered to the 
executor or administrator, together with a certificate of it's 
having been proved before him ; all which together is usually 
stiled the probate. In defect of any will, the person entitled 
to be administrator must also at this period take out letters of 
administration under the seal of the ordinary ; whereby an 
executorial power to collect and administer, that is, dispose 
of the goods of the deceased, is vested in him : and he must, 
by statute 22 & 23 Car. II. c.10. enter into a bond, with 
sureties faithfully to execute his trust. If all the goods of 
the deceased lie within the same jurisdiction, a probate be- 
fore the ordinary, or an administration granted by him,' are [ 509 ] 
the only proper ones : but if the deceased had bona notabUia, 
or chattels to the value of a hundred shillings, in two distinct 
dioceses or jurisdictions, then the will must be proved, or 
administration taken out, before the metropolitan of the 
province, by way of special prerogative *; whence the courts 
where the validity of such wills is tried, and the offices 
where they are registered, are called the prerogative courts, 
and the prerogative offices, of the provinces of Canterbury 
and York. Lyndewode, who flourished in the beginning 
of the fifteenth century, and was official to archbishop Chi- 
chele, interprets these hundred shillings to signify solidos le- 
gates; of which he tells us seventy-two amounted to a pound 
of gold, which in his time was valued at fifty nobles, or 
16A 135. 4rf. He therefore computes y that the hundred 
shillings, which constituted bona notabilia, were then equal 
in current money to 23/. 35. 0$. This will account for what 
is said in our antient books, that bona notabilia in the diocese 

» Godolph. p. l. c. 2a § 4. r frovmc. 1. 3. MS. c. item. v. cm- 

* 4 Inst. 335. turn, $c. slatutum v. laid*. 



(8) When the proof is " in form of law," the widow or next of kin are 
cited to be present, and the will is exhibited in their presence before the 
judge ; witnesses (two at least) are produced, sworn, and examined, and 
their depositions published; and the judge, if satisfied, pronounces for the 
validity of the testament. Godolph. p. 1. c.xx. s.4. 
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of London ■ and indeed every where else u were of the value 
of ten pounds by composition ; for if we pursue the calcula- 
tions of Lyndewode to their full extent, and consider thai a 
pound of gold is now almost equal in value to an hundred 
and fifty nobles, we shall extend the present amount of bona 
notabilia to nearly 70/. But the makers of the canons of 
1603 understood this antient rule to be meant of the shillings 
current in the reign of James I., and have therefore directed b 
th&tjiw pounds shall tor the future be the standard oi bona 
notabilia, so as to make the probate fall within the archlepis- 
copal prerogative. Which prerogative (properly understood) 
is grounded upon this reasonable foundation: that as the 
bishops were themselves originally the administrators to all 
intestates in their own diocese, and as the present adminis- 
trators are in effect no other than their officers or substitutes, 
it was impossible for the bishops, or those who acted under 
them, to collect any goods of the deceased other than such as 
[ 510 ] lay within their own dioceses, beyond which their episcopal 
authority extends not. But it would be extremely trouble- 
some, if as many administrations were to be granted, as there 
are dioceses within which the deceased had bona notabilia ; 
besides the uncertainty which creditors and legatees would be 
at, in case different administrators were appointed, to ascertain 
the fund out of which their demands are to be paid, A pre- 
rogative is therefore very prudently vested in the metropoli- 
tan of each province, to make in such cases one administration, 
serve for all. This accounts very satisfactorily for the reason 
of taking out administration to intestates, that have large and 
diffusive property, in the prerogative court : and the probate 
of wills naturally follows, as was before observed, the power 
of granting administrations ; in order to satisfy the ordinary 
that the deceased has, in a legal maimer, by appointing his 
own executor, excluded him and his officers from the privi- 
lege of administering the effects. 



S. The executor or administrator is to make an inventory e 
of all the goods and chattels, whether in possession or action* 



•4 Inst. 335. Godolph. p. I, «,83. 
* Ftowd.g81. 
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of the deceased : which he is to deliver ia to the ordinary upon 
oath,, if thereunto lawfully required. 

4-. He is to collect all the goods and chattels so inventoried ; 
and to that end he has very large powers and interests con- 
ferred on him by law; being the representative of the de- 
ceased \ and having the same property in his goods as the 
principal had when living, and the same remedies to recover 
them. And if there be two or more executors, a sale or release 
by one of them shall be good against all the rest *', but in case 
of administrators it is otherwise f . (9) Whatever is so reco- 
vered* that is of a saleable nature, and may be converted into 
ready money, is called assets in the hands of the executor or 
administrator 5 ; that is, sufficient or enough (from the French 
asset) to make him chargeable to a creditor or legatee, so far 
as such goods and chattels extend. Whatever assets so come [511 J 
to his hands he may convert into ready money, to answer the 
demands that may be made upon him ; which is the next thing 
to be considered ; for, 

5. The executor or administrator must pay the debts of the 
deceased. In payment of debts he must observe the rules of 
priority : otherwise, on deficiency of assets, if he pays those 
of a lower degree first, he must answer those of a higher out 
of his own estate, And, first, he must pay all funeral charges, 
and the expence of proving the will, and the like. Secondly, 
debts due to the king on record or specialty b . Thirdly, such 
debts as are by particular statutes to be preferred to all others ; 
as the forfeitures for not burying in woollen \ money due upon 
poor-rates *, for letters to the post-office ', and some others. 

* Co, Lilt. 209. Jl 1 And. 139. 

* Dyer. 23. s Stat. SO Cw. II. c. 3, (10. ) 

f 1 AUU4G0. * Stat- J7 Gm.H, C.3S. (11.) 

e See page S44, ' Stat. 9 Ann. c. 10. 

(9) It has been determined since the decision of Hudson v. Hudton t 
1 Atk. 460., both in law and equity, that there is no distinction, in this 
respect, between executors and administrators; one of the latter lins all 
the power which one of the former has. Wittand v. Fem t cited in Jacantb 
v. Harwood, 2 Ves.Sen, 367. 

(10) The soC.2, c.3, was repealed by the J4G.3. c.lOB. 

(11) This statute onty provides that the executors of any person dying 
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Fourthly* debts of record ; as judgments, (docquetied accord- 
ing to the statute 4&5W.&M. c.30.)(l») statutes and re- 
cognisances ra . Fifthly, debts due on special contracts; as for 
rent, (for which the lessor has often a better remedy in Jus 
own hands, by distraining,) or upon bonds, covenants, and 
the like, under seal n . Lastly, debts on simple contracts, t tz, 
upon notes unsealed, and verbal promises. Among these 
simple contracts, servants* wages are by some ° with reason 
preferred to any other ; and so stood the amient law, accord- 
ing to Bracton p and Fleta ■>, who reckon among the first debts 
to be paid scrvitia servient htm et stipemliafamtdorum* Among 
debts of equal degree, the executor or administrator is allowed 
to pay himself first, by retaining in his hands so much as his 
debt amounts to f . But an executor of his own wrong is not 
allowed to retain : for that would tend to encourage creditors 
to strive who should first take possession of the goods of the 
deceased ; and would besides be taking advantage of his own 
[ 512 ] wrong, which is contrary to the rule of law ', If a creditor 
constitutes his debtor his executor, this is a release or dis- 
charge of the debt, whether the executor acts or not * ; pro- 
vided there be assets sufficient to pay the testator's debts : for 
though this discharge of the debt shall take place of all lega- 
cies, yet it were unfair to defraud die testator's creditors of their 
just debts by a release which is absolutely voluntary u . (13). 
Also, if no suit is commenced against him, the executor may 
pay any one creditor in equal degree his whole debt, though 






■ \ Rep, 60. Cro. Ctr, S69» 

Wmatr. eh. 12. 
* 1 Roll, Abr.9fi7. 
P /. S. c.96, 
'> 1. 9. c 56. f 10. 



' lO Mod. 496. Sec vol. lit p. IB. 

* 5 Rep. 30. 

' Plotrd, 1«4. Sulk. 399. 

» Salk. J/03, I Roll, Afar, 021. 



in the office of uuuiMUi 0/ the poor, shall pay aver till sum* of money 
which he received by virtue of his suid office, before any of his other 
debts are satisfied. 

(12) A debt due upon a decree in equity ranks, in this respect, with one 
doe on a judgment at law. Maton v, Williams, 2 Salic. 507, sFonblanqut; 
41 a. n.t. 

(13} The rule of law is correctly laid down upon the principle that 4 
debt ii merely right to recover something by way of action; and a«* the 
executor cannot sue himself, it must bu Liken that the testator meant to 
release the debt, when he appointed, a* executor, a person who could not 

vite 
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he has nothing left for the rest; for, without n suit com- 
menced, the executor has no legal notice of the debt *. (14) 

* Dyer. 32. 2 Leon. 60. 



sue for it. Upon the same principle, if a debtor should he appointed 
administrator, the legal remedy would be s impended during his life-time ; 
but no longer, because when the technical difficulty ceases, there doe* not 
remain the same presumption of intention to release the debt for ever; 
and therefore upon hu death an administrator de 6onu ma may sue his 
representative, Lociier v t Smith, t Sid. 79, Nor is this principle incon- 
sistent with the latter part of the rule, that the testator's creditors are not 
to be disappointed of their just debts by this voluntary release; the right 
of action h indeed gone, but the law will presume that the executor in hU 
individual capacity has paid the debt to himself in his representative, and 
will consider the amount assets in his hands for which he will be personally 
liable to the action of any creditor, because the non-production of the sum 
to answer the demand will upon that presumption be proof of a wasting 
of the testator's estate, 1 Salk. 303, 

The doctrine of the courts of equity upon this subject is in effect very 
different; but commencing upon principles very analogous, they seem 
gradually to have departed more and more widely from the practice of the 
courts of law. At one time, lookiug to the intention of the testator, they 
considered the appointment as turning the debt into a legacy or specific 
bequest j and as such, they in general sustained it against the other lega- 
tees, because any specific bequest given to any other person would have 
been so sustained. But us nu legacies, not even specific, could stand 
again£t the demands of creditors, so this presumed legacy in the hands or 
the executor became a trutt, and he wm held answerable for it to them, 
if the other assets were not sufficient. 

Upon the some ground of intention, if it appeared upon the will that 
the testator did not intend to discharge his executor, as if he should have 
left a legacy, and directed it to be paid out of the sum due from the exe- 
cutor, in any such case the executor became a* to all the legatee*, general 
and specific, a trustee to the amount of his debt, and was not discharged. 
Flood v. Rantcey, Ye! v. 160. Carey v. Goodingc, 3 Bro. Ck, Rep, l io. 

Now, however, the general rule is, that the executor is to be considered 
as a trustee for the legatees; or if they have been satisfied hy other 
asset*, for the persona entitled to the residue of the testator's personal 
estate under the will. See Berry v. Uaher t 1 1 Ves. so,, and the case* col- 
lected in the note there. Sim-mow v. Gutieridge, 13 Ves, 262. 

(Ml The rules laid down in the text, as to the order of payment, apply 
only to what are called legal anets ; that is, such things as the executor 
takes as executor, and as are subject to the testator's debt* generally by 
rule of law, and independently of any direction to that effect in his with 
But there are also eqvUable assets, which are such things as the testator 
has made subject to bis debts generally, but which, without his act, would 
either not have been subject to any of his debts, or only to debts of a spe- 
cial 
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6. When the debts are all discharged, the legacies claim 
the next regard ; which are to be paid by the executor so far 
as his assets will extend ; but he may not give himself the pre- 
ference herein, as in the case of debts *. 

A legacy is a bequest, or gift, of goods and chattels by 
testament ; and the person to whom it was given is stiled the 
legatee : which every person is capable of being, unless par- 
ticularly disabled by the common law or statutes, as traitors, 
papists, and some others. This bequest transfers an inchoate 
property to the legatee ; but the legacy is not perfect without 
the assent of the executor : for if I have a general or pecuniary 
legacy of 1 00A or a specific one of a piece of plate, I cannot 
in either case take it without the consent of the executor * (1 5). 
For in him all the chattels are vested ; and it is his business 
first of all to see whether there is a sufficient fund left to pay the 

r debts of die testator : the rule of equity being, that a man 

must be just, before he is permitted to be generous ; or, as 
Bract on expresses the sense of our antient law % ** de bonis 
" defuncti prima deducenda sunt ea qius sunt necessitatis et 
" pastea quae sunt utilitatit, et ultimo qua sunt voluntatis" And 
in case of a deficiency of assets, all the general legacies must 
C £13 ] abate proportion ably, in order to pay the debts j but a speet/fc 
legacy (of a piece of plate, a horse, or the like) is not to abate 
at all, or allow any thing by way of abatement, unless there be 
not sufficient without it ». Upon the same principle, if the 
legatees have been paid their legacies, they are afterwards 
bound to refund a rateable part, in case debts come in, more 
than sufficient to exhaust the residuum after the legacies paid \ 
And this law is as old as Bracton and Fleta, who tell us % 



" 9 V«n,434, 3 P. Wmi. 25. 


b im. 305. 




* Co. Litt, 111. A leva. 39. 


« Bract. /. S. c, m. 


Flet. /. 2, c, S7. 
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rial nature. These the executor takes not as executor, but as trustee ; and 
they are to be distributed, not according to the rule of law, but of equity ; 
that \%y equally among all the creditors. What ore legal, and what equit- 
able assets, is often a disputed question ; but the principle of distribution 
of the latter, being consonant to natural justice, the leaning yf the court* 
has long been to extend their range. See 2 Fonblanque 597, 
(15) See Vol. III. p. 98. n.B. 
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" si plwa sint del/if a, vel plus legation fuerit*, ad qute catalla 
" defuncti nan &tfficia?it, jiat uhique defalcation excepto regis 
*' piivitegiQ? 1 

If the legatee dies before the testator, the legacy is a lost 
or lapsed legacy, and shall sink into the residuum* And if a 
contingent legacy be left to any one ; as when he attains, or if 
he attains, the age of twenty-one ; and he dies before that 
time : it is a lapsed legacy "*. But a legacy to one, to be paid 
when he attains the age of twenty-one years, is a vested legacy, 
an interest which commences in prtesenti, although it be &ol~ 
vendum injuturo j and if the legatee dies before that age, his 
representatives shall receive it out of the testator's personal 
estate, at the same time that it would have become payable in 
case the legatee had lived, (16) This distinction is borrowed 
from the civil law e ; and its adoption in our courts is not so 
much owing to it's intrinsic equity, as to it's having been 
before adopted by the ecclesiastical courts. For, since the 
chancery has a concurrent jurisdiction with them, in regard 
to the recovery of legacies, it was reasonable that there should 
be a conformity in their determinations ; and that the subject 
should have the same measure of justice in whatever court he 
sued r . But if such legacies be charged upon a real estate, in 
both cases they shall lapse for the benefit of the heir e ; for, 

d Dyer. 59. n. 15. 1 Equ. Cas.abr. ' 1 E<].C»s. Abr. 395. 
395. « 2 P. Wins, 612. n. 1. 

* Ff* 35.1. 1#2. 



(16} The principle of this rule is the intention of the testator, collected 
from the words he uses ; and therefore the rule must be subject to such 
variations on arise from that principle. A direction to pay interest h one 
of the circumstances from which it may be inferred that the testator meant 
the legacy to vest immediately ; and therefore a legacy to A at twenty-one, 
with interest in the mean time, is a vested legacy, and will pass to the re- 
presentative* of A if he dies before twenty-one* 2 P. Wms, SI 2. n. 1. 

In extension of the §ame principle, where a legacy vested in A, and pay- 
able at twenty-one is directed to bear interest, hi* representatives are 
entitled to it immediately on his death, and do not wait till the period 
when he would have attained the age of twenty-one. Because they do not 
labour under the same incapacity which it it presumed was the ground on 
which the testator postponed A's enjoyment of it, Fottnereau v. Fonnereau^ 
1 Vea. 1 1§, 
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with regard to clevises affecting lands, the ecclesiastical court 
bath no concurrent jurisdiction. And in case of a vested 
legacy, due immediately, and charged on land or money iu 
the funds, which yield an immediate profit, interest shall be 
payable* thereon from the testator's death (17): but if charged 
only on the personal estate, which cannot be immediately got 
in, it shall carry interest only from the end of the year after 
the death of the testator h . 




Besides these formal legacies, contained in a man's will 
and testament, there is also permitted another death-bed dis- 
position of property ; which is called a donation caum mortis. 
And that is, when a person in his last sickness, apprehending 
his dissolution near, delivers, or causes to be delivered to an- 
other, the possession of any personal goods (under which have 
been included bonds, and bills drawn by the deceased upon 
his banker), to keep in case of his decease. This gift, if the 
donor dies, needs not the assent of his executor : yet it shall 
not prevail against creditors ; and is accompanied with this 
implied trust, that if the donor lives, the property thereof 
shall revert to himself, being only given in contemplation of 
death, or mortis causa '. This method of donation might have 
Mihsisted in a state of nature, being always accompanied with 
delivery of actual possession k ; and so far differs from a 
testamentary disposition ; but seems to have been handed 
to us from the civil lawyers'", who themselves borrowed it 
from the Greeks" 1 . (18) 



iter 



hSP, Wmi. 30, 37. 
1 Free, Chime. 369, 1 P. Wins. 406. 
41U 3 P. Wins. 357. 
k Law. of forfeit. 16. 
1 In$l. 2.7. i, Ff.1.39. t.G. 



"■ There is * very complete dnnaiia 
mortu causa, in the Odyssey, b* 17, v.7S. 
made by Telcnwhtu to '«Js friend Pi* 
raeus ; and naotber by Hercules, m 
the Alcvstcs of Euripides, v. 1020. 



(17) This rule, though acknowledged as to legacies charged on land, it 
denied as to money in the fund*, &c, in Pearwn v. JYaraon, 1 Sen, A Lef. 11. 
anil several other case*. See 7 Ves. <>7;&sVes.4t3, 

(18) The law of donations ntorfit cauta was a good deal considered in 
the case of Butm v, Markhom, 7 Taunt. 224. ; and it Mi determined that 
two indispensable requisites to make them valid were a delivery by the 
donor, and a possession in the donee continuing uninterruptedly till the 
donor* i death. If the donor retains or recovers possession, no declaration 
of his intentions, that the donee shall have the thing alter his death, will 
make the donation valid. 
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7. When all the debts and particular legacies are dis- 
charged, the surplus or residuum must be paid to the residuary 
legatee, if any be appointed by the will ; and if there be 
none, it was long a settled notion that it devolved to the exe- 
cutor's own use by virtue of his executorship n . But what* 
ever ground there might have been formerly for this opinion, 
it seems now to be understood ° with tills restriction ; that 
although where the executor has no legacy at all, the residuum 
shall in general be his own ; yet wherever there is sufficient 
on the face of a will, (by means of a competent legacy or [ 515 ] 
otherwise,) to imply that the testator intended his executor 
should not have the residue, the undivided surplus of the estate 
shall go to the next of kin, the executor then standing upon 
exactly the same footing as an administrator : concern- 
ing whom indeed there formerly was much debate p , whe- 
ther or no he could be compelled to make any distribution 
of the intestate's estate. For, though (after the administra- 
tion was taken in effect from the ordinary, and transferred 
to the relations of the deceased) the spiritual court endea- 
voured to compel a distribution, and took bonds of the ad- 
ministrator for that purpose, they were prohibited by the 
temporal courts, and the bonds declared void at law q . And 
the right of the husband not only to administer, but also to 
enjoy exclusively the effects of his deceased wife, depends 
still on this doctrine of the common law : the statute of frauds 
declaring only, that the statute of distributions does not ex- 
tend to this case. But now these controversies are quite at 
an end; for by the statute 22 & 23 Car. II. c. 10. explained 
by 29 Car. II. c. 3. it is enacted, that the surplusage of 
intestate's estates, (except of femes covert, which are left as 
at common law r ,} shall, after the expiration of one full year 
from the death of the intestate, be distributed in the fol- 
lowing manner. One third shall go to the widow of the 
intestate, and the residue in equal proportions to his chil- 
dren, or if dead, to their representatives ; that is, their lineal 
descendants : if there are no children or legal representatives 



6 Perkim f S2S, 

° Free Chuic. 323. 1 P. Vim. 7. 
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subsisting, then a moiety shall go to the widow, and a moiety 
to the next of kindred in equal degree and their representa- 
tives: if no widow, the whole shall go to the children : if 
neither widow nor children, the whole shall be distributed 
among the next of kin in equal degree and their representa- 
tives : but no representatives are admitted, among collaterals, 
farther than the children of the intestate's brothers and sis- 
ters •■ The next of kindred, here referred to, are to be in- 
vestigated by the same rules of consanguinity, as those who 
are entitled to letters of administration ; o^ whom we have 
[ 516 ] sufficiently spoken t. And therefore by this statute the mo- 
ther, as well as the father, succeeded to all the personal ef- 
fects of their children, who died intestate and without wife 
or issue: in exclusion of the other sons and daughters, the 
brothers and sister of the deceased. And so the law still 
remains with respect to the father ; but by stntute 1 Jac. II. 
c. 17. if the father be dead, and any of the children die in- 
testate without wife or issue, in the life-time of the mother, 
she and each of the remaining children, or their representat- 
ives, shall divide his effects in equal portions. 

It is obvious to observe, bow near a resemblance this 
statute of distributions bears to our ancient English law, 
de ratkmabili parte bonorttm, spoken of at the beginning 
of this chapter a ; and which sir Edward Coke" himself, 
though he doubted the generality of it's restraint on ilic 
power of devising by will, held to be universally binding 
(in point of conscience at least) upon the administratis 
or executor, in the case of either a total or partial intes- 
tacy. It also bears some resemblance to the Roman law 
of succession ab intestate * : which, and because the act was 
also penned by an eminent civilian y , has occasioned a notion 
j hat i lie parliament of England copied it from the Roman 



• Itayrn. 496. Lord Raym 571. 
I Fftg.504. 

u F*g. 498* 

* 2 Inst. 33. See i P. Wins. S. 
"The general rule of such successions 

mi this: I. The children or lined 
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ascendants and with them the brethren 
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praetor: though indeed it is little more than a restoration, 
with some refinements and regulations, of our old constitu- 
tional law ; which prevailed as an established right and cus- 
tom from the time of king Canute downwards, many centu- 
ries before Justinian's laws were known or heard of in the 
western parts of Europe. So likewise there is another part 
of the statute of distributions, where directions are given 
that no child of the intestate {except his heir at law) on whom 
he settled in his life-time any estate in lands, or pecuniary 
portion, equal to the distributive shares of the other chil- Q 517 1 
dren, shall have any part of the surplusage with their bro- 
thers and sisters ; but if the estates so given them, by way 
of advancement, are not quite equivalent to the other shares, 
the children so advanced shall now have so much as will 
make them equal. This just and equitable provision has 
been also said to be derived from the collatio bonorum of the 
imperial law * ; which it certainly resembles in some points, 
though it differs widely in others. But it may not be amiss 
to observe, that with regard to goods and chattels, this is 
part of the antient custom of London, of the province of 
York, and of our sister kingdom of Scotland : and, with 
regard to lands descending in coparcenary, that it hath always 
been, and still is, the common law of England, under the 
name of hotchpot ■. 

Before I quit this subject, I must however acknowledge, 
that the doctrine and limits of representation, laid down in 
the statute of distribution, seem to have been principally 
borrowed from the civil law : whereby it will sometimes 
happen, that personal estates are divided per capita, an< 
sometimes per stirpes ; whereas the common law knows in 
other rule of succesiion but that per stirpes only b . The) 
are divided per capita, to every man an equal share, when 
all the claimants claim in their own rights, as in equal de- 
gree of kindred, and not Jure representetitmis t in the right 
of another person. As if the next of kin be the intestate's 
three brothers, A, B, and C ; here his effects are divided 
into three equal portions, and distributed per capita, one to 



■ Ff. S7. 6. 1. b Se*cM4. pug, 317. 
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each : but if one of these brothers, A, had been dead, leav- 
ing three children, and another B, leaving two ; then the 
distribution must have been per stirpes ; viz. one third to 
A's three children, another third to B's two children ; and 
the remaining third to C t the surviving brother : yet if C 
had also been dead, without issue, then A's and B's five 
children, being all in equal degree to the intestate, would 
take in their own rights per capita : viz. each of them one 
fifth part*. 

C 518 ] The statute of distributions expressly excepts and reserves 
the custom of the city of London, of the province of York, 
and of all other places having peculiar customs of distribut- 
ing intestates' effects. So that, though in those places the 
restraint of devising is removed by the statutes formerly men- 
tioned d , their antient customs remain in full force, with 
respect to the estates of intestates. I shall therefore con- 
clude this chapter, and with it, the present book, with a few 
remarks on those customs. 

In the first place, we may observe that in the city of Lon- 
don', and province of York f , as well as in the kingdom of 
Scotland 1 , and probably also in Wales, (concerning which 
there is little to be gathered, but from the statute 7 & 8 
W. IIL c. S3.) the effects of the intestate, after payment 
of his debts, are in general divided according to the antient 
universal doctrine of the pars rationabilts. If the deceased 
leaves a widow and children, his substance (deducting for 
the widow her apparel and the furniture of her bed-chamber, 
which in London is called the tvidaw*$ chamber) is divided 
into three parts ; one of which belongs to the widow, 
another to the children, and the third to the administrator : 
if only a widow, or only children, they shall respectively, in 
either case, take one moiety, and the administrator the 
other h ; if neither widow nor child, the administrator shall 
have the whole 1 . And this portion, or dead man's part, 
the administrator was wont to apply to his own use *, till 
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the statute 1 Jac. II. c. 1 7. declared that the same should 
be subject to the statute of distribution. So that if a man 
dies worth 1800/. personal estate, leaving a widow and 
two children, this estate shall be divided into eighteen parts ; 
whereof the widow shall have eight, six by the custom and 
two by the statute ; and each of the children five, three by 
the custom and two by the statute : if he leaves a widow 
and one child, she shall still have eight parts as before; 
and the child shall have ten, six by the custom and four by [ £19 ] 
the statute : if he leaves a widow and no child, the widow 
shall have three- fourths of the whole, two by the custom 
and one by the statute ; and the remaining fourth shall go 
by the statute to the next of kin. It is also to be observed, 
that if the wife be provided for by a jointure before mar- 
riage, in bar of her customary part, it puts her in a state 
of non-entity* with regard to the custom only ' ; but she 
shall be entitled to her share of the dead man's part under 
the statute of distributions, unless barred by special agree- 
ment m , And if any of the children are advanced by the 
father in his life-time with any sum of money (not amount- 
ing to their full proportionable part), they shall bring that 
portion into hotchpot with the rest of the brothers and 
sisters, but not with the widow, before they are entided 
to any benefit under the custom " ; but, if they are fully 
advanced, the custom entitles them to no further divi- 
dend o. 

Thus far in the main the customs of London and of 
York agree ; but, besides certain other less material varia- 
tions, there are two principal points in which they consi- 
derably differ, One is, that in London the share of the 
children (or orphanage part) is not fully vested in them till 
the age of twenty-one, before which they cannot dispose of 
it by testament p ; and, if they die under that age, whether 
sole or married, their share shall survive to the other chil- 
dren ; but after the age of twenty-one, it is free from any 
orphanage custom, and in case of intestacy, shall fall under 

' 2 Venu 66o, 3 P.Wms. 16, MP. Wmi 527. 

ni I Vera. 15, S Chare, Rep. 252. " 2 V*rn. 558. 

n 2 Freem. 279. 1 Equ, Cat. Abr, 
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the statute of distributions \ The other, that in the pro- 
vince of York, the heir at common law, who inherits any 
land either in fee or in taU, is excluded from any filial por- 
tion or reasonable part r . But, notwithstanding these pro- 
vincial variations, the customs appear to be substantially 
one and the same* And as a similar policy formerly pre- 
vailed in every part of the island, we may fairly conclude 
the whole to be of British original ; or, if derived from 
C 520 3 the Roman law of successions, to have been drawn from 
that fountain much earlier than die time of Justinian, 
from whose constitutions in many points (particularly in 
the advantages given to the widow) it very considerably 
differs ; though it is not improbable that the resemblances 
which yet remain may be owing to the Roman usages; 
introduced in the time of Claudius Ca?sar, who established 
a colony in Britain to instruct the natives in legal know- 
ledge'; inculcated and diffused by Papinku, who presided 
at York as praefectm praetorio under the emperors Sever us 
and Caracalla 1 ; and continued by his successors till the 
final departure of the Romans in the beginning of the fifth 
century after Christ. (19) 



* PrtC. Chanc. 537. 
T 2 Burn. 754. 



■ Tacit. Annate L 12. c 32. 

1 Selden. in FUtam, cup. A. $3, 
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(19) Tha reader will not forget what is stated at p, A93. t that these cus- 
toms are now subject to the effect of the statutes there mentioned ; nor 
that they apply only to the residue of the effects after payment of the 
funeral eipences and debts. 1 LtL Raym. 132S>. 4 Burn. EccL Law, 453. 
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Vetun Carta Feoffamenti. 

.GEjajra® presentes et futuri, quod ego Willielmus, filius Premiss. 

Willielmi de Segenho, iledi, concessit et hac present! 

carta mea contirmavi, Juharmi quondam filio Johannis 
de Saleford, pro quadani summa pecunie quam tuichi dedit pre 
manibuB, unatn acram terre mee arabilis, jacentem in campo de 
Saleford, juxta terrain quondam Richard! de la Mere: I^abenDflm Habendum, 
« 2EmnU)ftm tot am predictam acram terre , cum omnibus ejus per- * n **■•*" 
tinentiis, prefato Johcmni, et hcredibus suis, et suis assignatis, de 
capitaiibus dominis feodi : IRr'D'Dentio et faciendo annual ini eisdem Stdden- 
donainis capitaiibus servitia inde debita et coneueta; €t ego w!ttra B(y 
predictus Willielmus, et heredes mei, et mei assignati, totam pre- 
dictam acram terre, cum omnibus suis pertinentiis, predieto 
Johanni de Saleford, et heredibus suis, et suis assignatis, contra 
omnea gentes warrantizabimus in perpctuum. 3fn cujua rei testi- Cooclu- 
monium huie present! carte sigillum meum apposui; Ibti* testibus, llp,u 
Kigello dc Saleford, Johanne de Seybroke, Radulpho clerico de 
Saleford, Johanne molendario de eadem villa, & aliis. 3>am apud 
Saleford die Veneris proximo ante Fes turn sancte Margarete tip* 
ginis, anno rcgni regis Edvvahdi nlii regis Edwardi sexto- 

(L. S.) 

^Sftnorantium, quod die etannoinfrascriptis plena Livery of 

et pacifica seisina acre infraspecificate, cum perti- d^d™" 

nentiis, data et deliberata fuit per tnfranominatum 
Willi elmum de Segenho mfranominato Johanni 
de Saleford, in propriis person! s suis, secundum 
tenoretn et efiectum carte infrascripte, in presentia 
Ntgelli de Saleford, Johannis de Seybroke, et 
aliorum. 
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N° II. A modem Conveyance by Lease and Release, 



§ 1. Lease, or Bargain and SAhEfJbfatfcar. 

Fremfse*. ^TIWI* InBtnturr, made the third day of September, in lfte? 
twenty -first year of the reign of our sovereign lord George 
the second by the grace of God king of Great Britain, France 
and Ireland, defender of the faith, and so forth, and hi the year 
of our Lord one thousand seven hundred and forty -seven, be- 
tween Abraham Barter of Dale Hall in the county of Norfolk, 
esquire, and Cecilia his wife, of the one part, and David Edwards 
of Lincoln's Inn in the county of Middlesex, esquire, and Francis 
Golding, of the city of Norwich, clerk, of the other part, wit- 
nesaeth j that the said Abraham Barker and Cecilia his wife, in 
consideration of five shillings of lawful money of Great Britain to 
them in hand paid by the said David Edwards and Francis Gold- 
ing at or before the ensealing and delivery of these presents, (the 
receipt whereof is hereby acknowledged,) and for other good 
causes and considerations them the said Abraham Barker and 
Cecilia his wife hereunto specially moving, J>at>r. bargained and 
sold, and by these presents do, and each of thorn doth, bargain and 
sell, unto the said David Edwards and Francis Golding, their 
executors, administrators, and assigns, 911 that the capital mes- 
suage, called Dale Hall in the parish of Dale in the said county 
of Norfolk, wherein the said Abraham Barker and Cecilia his 
wife now dwell, and ail those their lands in the said parish of Dale 
called or known by the name t>f Wilsons farm, containing by 
estimation five hundred and forty acres, be the same more or less, 
together with all the singular houses, dove-houses, barns, build- 
inga, stables, yards, gardens, orchards, lands, tenements, meadows, 
pastures, feedings, commons, w^jds, underwoods, ways, waters. 
watercourses, fishings, privileges, profits, easements, commodities, 
advantages, emoluments, hereditaments, and appurtenances what- 
soever to the said capital messuage and farm belonging or ap- 
pertaining, or with the same used or enjoyed, or accepted, reputed, 
taken, or known, as part, parcel, or member thereof, or as belong- 
ing to the same or any part thereof; and the reversion and re- 
versions, remainder and remainders, yearly and other rents, issues, 
and profits thereof, and of every part and parcel thereof: t£o 

Habendum, fcstjc anti to ijofo the said capital messuage, lands, tenements, here- 
ditaments, and all and singular other the premises hereinbefore 
mentioned, or intended to be bargained and sold, and every part 
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and parcel thereof with their and every of their rights, members*, N° II. 
and appurtenances unto the said David Edwards and Francis v ~* m * 
Golding, their executors, administrators, and assigns, from the 
day next before the day of the date of these presents, for and 
during, and until the full end and term of, one whole year from 
thence next ensuing and fully to be completed and ended : JPieTDtng Xtdfc*. 
and paying therefore unto the said Abraham Barker and Cecilia dum ' 
his wife and their heirs and assigns, the yearly rent of one pepper- 
corn at the expiration of the said time, if the same shall be law- 
fully demanded t %,a r£r intent and purpose that, by virtue of Intent. 
these presents, and of the statute for transferring uses into pos- 
session, the said David Edwards and Francis Golding may be in 
the actual possession of the premises, and be thereby enabled to 
take and accept a grant and release of the freehold, reversion, 
and inheritance of the same premises, and of every part and 
parcel thereof, to them, their heirs and assigns ; to the uses, and 
upon the trusts, thereof to be declared by another indenture, 
intended to bear date the next day after the day of the date 
hereof, f* taimt&e whereof the parties to these presents their Condii- 
hands and seals have subscribed and set, the day and year first u ™' 
above written. 



Sealed and delivered, being 
first duly stamped, in the 
presence of 
George Carter. 
William Browne. 



Abraham Barker. (L. S.) 
Cecilia Barker. (L. S.) 
David Edwards. (L. S.) 
Francis Golding, (L, S.) 



\ 2. Deed of Release. 

1foi& JaDtntute of five parts, made the fourth day of September Premise* 
in the twenty-first year of the reign of our sovereign lord George 
the second by the grace of God King of Great Britain, France, 
and Ireland, defender of the faith, and so forth, and in the year 
of our Lord one thousand seven hundred and forty-seven, be- 
tween Abraham Barker of Baie Hall in the county of Norfolk, F*rtte*. 
esquire, and Cecilia his wife of the first part ; David Edwards of 
Lincoln's Ton in the county of Middlesex, esquire, executor of 
the last will and testament of Lewis Edwards of Cowbridge in 
the county of Glamorgan, gentleman, his late father, deceased, 
and Francis Golding of the city of Norwich, clerk, of the second 
part ; Charles Browne of Enatone, in the county of Oxford, 
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gentleman, and Richard More of the city of Bristol, merchant 
of the third part ; John Barker, Esquire, son and heir apparent 
of the said Abraham Barker, of the fourth part ; and Katherine 
Edwards, spinster, one of the sisters of the said David Edwards, 
of the fifth part. CCi ficrrng a marriage is intended, by the per- 
mission of God, to be shortly had and solemnized between the 
said John Barker and Katherine Edwards ; JF2oto rbU Jtil€Jimtt 
toimrosrtf?, that in consideration of the said intended marriage, 
and of the sum of five thousand pounds, of good and lawful money 
of Great Britain, to the said Abraham Barker, (by and with the 
consent and agreement of the said John Barker and Katherine 
Edwards, testified by their being parties to, and their sealing and 
delivery of, these presents,) by the said David Edwards in hand 
paid at or before the ensealing and delivery hereof, being the 
marriage portion of the said Katherine Edwards, bequeathed to 
her by the last will and testament of the said Lewis Edwards, her 
late father, deceased; the receipt and payment whereof, the 
said Abraham Barker doth hereby acknowledge, and thereof, and 
of every part and parcel thereof, they the said Abraham Barker 
John Barker, and Katherine Edwards, do, and each of them doth 
release, acquit, and discharge the said David Edwards, his exe- 
cutors and administrators, for ever by these presents : and for 
providing a competent jointure and provision of maintenance for 
the said Katherine Edwards, in case she shall, after the said in- 
tended marriage had, survive and overlive the said John Barker, 
her intended husband: and for settling and assuring the capital 
messuage, lands, tenements, and hereditaments, hereinafter men- 
tioned, and to such uses, and upon such trusts as are hereinafter 
expressed and declared: and for and in consideration of the sum 
of five shillings of lawful money of Great Britain to the said 
Abraham Barker and Cecilia his wife in hand paid by the said 
David Edwards and Francis Golding, and of ten shillings of like 
lawful money to them also in hand paid by the said Charles 
Browne and Richard Moore, at or before the ensealing and de- 
livery hereof, (the several receipts whereof are hereby respect- 
ively acknowledged;, they the said Abraham Barker and Cecilia 
his wife, $at>t, and each of them hath, granted, bargained, sold, 
released, and confirmed, and by these presents do, and each of 
them doth, grant, bargain, sell, release, and confirm unto the said 
David Edwards and Francis Gliding, their heirs and assigns, 9tll 
that the capital messuage called Dale Hall, in the parish of 
Dale in the said county of Norfolk, wherein the said Abraham 
Barker and Cecilia his wife now dwell, and ail those their lands 
in the said parish of Dale called or known by the name of Wil- 
son's Farm, containing by estimation five hundred and forty 
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acres, be the same more or less, together with all and singular N° II. 
houses, dovehouses, barns, buildings, stables, yards, gardens, ■^— ,*- —^ 
orchards, lands, tenements, meadows, pastures, feedings, com- 
mons, woods, underwoods, ways, waters, water-courses, fishings* 
privileges, profits, easements, commodities, advantages, emolu- 
ments, hereditaments, and appurtenances whatsoever to the said 
capital messuage and farm belonging or appertaining, or with the 
same used, or enjoyed, or accepted, reputed, taken, or known, as 
part, parcel, or member thereof, or as belonging to the same or 
any part thereof; (all which said premises are now in the actual Mention or 
possession of the said David Edwards and Francis Goldtng, by turgiiaind 
virtue of a bargain and sale to them thereof made by the said 
Abraham Barker and Cecilia his wife for one whole year, in con- 
sideration of five shillings to them paid by the said David Ed- 
wards and Francis Golding, in and by one indenture bearing date 
the day next before the day of the date hereof, and by force of 
the statute for transferring uses into possession;) and the re- 
version and reversions, remainder and remainders, yearly and 
other rents, issues and profits thereof, and every part and parcel 
thereof, and also all the estate, right, title interest, trust, property, 
claim, and demand whatsoever, both at law and in equity, of them 
the said Abraham Barker and Cecilia his wife, in, to, or out of 
the said capital messuage, lands, tenements, hereditaments, and 
premises : %q \>ax>c ana to &of& the said capital messuage, lands, Habendum, 
tenements, hereditaments, and all and singular other the pre- 
mises herein-before mentioned to be hereby granted and re- 
leased, with their and every of their appurtenances, unto the 
said David Edwards and Francis Golding, their heirs and assigns 
to such uses, upon such trusts, and to and fur Midi intents and 
purposes as are hereinafter mentioned, expressed, and declared, 
of and concerning the same : that ts to say, to the use and behoof To the use 
of the said Abraham Barker and Cecilia his wife, according to *»**""? 
their several and respective estates and interests therein, at the £USJj™ tiU 
time of, or immediately before, the execution of these presents, 
until the solemnization of the said intended marriage: and from ThenofUie 
and after the solemnization thereof, to the use and behoof of j™* 1 **^ for 
the said John Barker, for and during the term of hh natural w^tteT" 
life ; without impeachment of or for any manner of waste : and Reminder 
from and after the determination of that estate, then to the use of J 1 trUsleei 
the said David Edwards and Francis Golding, and their heirs, contingent 
during the life of the said John Barker, upon trust to support * efn *in* 
and preserve the contingent uses and estates hereinafter limited 
from being defeated and destroyed, and for that purpose to make 
entries, or bring actions, as the case shall require ; but neverthe- 
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less to permit and suffer the said John Barker and his i 
during his life to receive and take the rents and profits thereof, 
and of every part thereof to and for his and their own use and 
benefit; and from and after the decease of the said John Barker, 
then to the use and behoof of the said Katherine Edwards, 
intended wife* for and during the term of her natural life, for h 
jointure, and in lieu, bar, and satisfaction of her dower and thirds 
at common law, which she can, or may have or claim, of, in, to, 
or out of, all and every, or any, of the lands, tenements, and 
hereditaments, whereof or wherein the said John Barker now is, 
or at Tiny time or times hereafter during the coverture between 
them shall be, seised of any estate of freehold or inheritance -" 
and from and after the decease of the said Katherine Edwards* or 
other sooner determination of the said estate, then to the use 
and behoof of the said Charles Browne and Richard More, their 
executors, administrators, and assigns, for and during, and onto 
the full end and term of, five hundred years from thence next 
ensuing and fully to be complete and ended, without impeach- 
ment of waste ; upon such trusts nevertheless, and to and for 
such intents and purposes, and under and subject to such pro- 
visoes and agreements, as are hereinafter mentioned, expressed, 
and declared of and concerning the same : and from and after 
the end, expiration, or other sooner determination of the said 
term of five hundred years, and subject thereunto, to the use 
and behoof of the first eon of the said John Barker on the body 
of the said Katherine Edwards his intended wife to be begotten, 
and of the heirs of the body of such fi rst son lawfully issuing j 
and for default of such issue, then to the use and behoof of the 
second, third, fourth, fifth, sixth, seventh, eighth, ninth, tenth. 
and of all and every other the son and sons of the said John 
Barker on the body of the said Katherine Edwards his intended 
wife to be begotten, severally, successively, and in remainder, 
one after another, as they and every of them shall be in seniority 
of age and priority of birth, and of the several and respecti\i* 
heirs of the body and bodies of all and every such son and sons 
lawfully issuing ; the elder of such sons and the heirs of his 
body issuing, being always to be preferred and to take before 
the younger of Buch sons, and the heirs of his or their body 
or bodies issuing: and for default of such issue, then to the 
use and behoof of all and every the daughter and daughters of 
the said John Barker on the body of the said Katherine Edwards 
his intended wife to be begotten, to be equally divided between 
them, (if more than one,) share and share alike, as tenants in 
common, and not as joint-tenants, and of the several and 
respective heirs of the body and bodies of all and every such 
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daughter and daughters lawfully issuing : and for default of such N° II. 

issue, then to the use and behoof* of the heirs of the body of s - r ^-'- J 

him the said John Barker lawfully issuing ; and for default of ^f^ T 

such heirs, then to the use and behoof of the said Cecilia the band in 

wife of the said Abraham Barker, and of her heirs and assigns tol *.* ," e " 
* _ - , - - , mamder lo 

for ever, »nt) as to, for, and concerning the term oi nve nun- t j, e j,^. 

dred years herein-before limited to the said Charles Browne and baud'i mo- 
Richard More, their executors, administrators, and assigns, as «xheim»tof 
aforesaid, it is hereby declared and agreed, by and between all the term 
the said parties to these presents, that the same is so limited to declared '* 
them upon the trusts, and to and for the intents and purposes, 
and under and subject to the provisoes and agreements herein- 
after mentioned, expressed and declared, of and concerning 
the same : that is to say, in case there shall be an eldest or only 
son, and one or more other child or children of the said John Bar- 
ker on the body of the said Kutherine his intended wife to be 
hegotten, then upon trust that they the said Charles Browne and to raise por- 
Richard More, their executors, administrators, and assigns, by *jon*far 
sale or mortgage of the said term of five hundred years, or by children. 
such other ways and means as they or the survivor of them, or 
the -executors or administrators of auch survivor, shall think fit, 
shall and do raise and levy, or borrow and take up at interest, 
the sum of four thousand pounds of lawful money of Great 
Britain, for the portion or portions of such other child or children 
(besides the eldest or only son) as aforesaid, to be equally divided 
between them (if more than one) share and share alike ; the 
portion or portions of such of them as shall be a son or sons Payable at 
to be paid at his or their respective age or ages of twenty -one t T rt ™ n 
years ; and the portion or portions of such of them as shall be 
a daughter or daughters to be paid at her or their respective age 
or ages of twenty-one years, or day or days of marriage, which 
shall first happen. And upon this further trust, that in the mean- with mam- 
time and until the same portions shall become payable as afore- J"" 18- ■* 
said, the said Charles Browne and Richard More, their executors, 4^*^. 
administrators, and assigns, shall and do, by and out of the 
rents, issues, and profits of the premises aforesaid, raise and levy 
such competent yearly sum and sums of money for the main- 
tenance and education of such child or children, as shall not 
exceed in the whole the interest of their respective portions, after 
the rate of four pounds in the hundred yearly. JProbiBfl) always, and benefit 
that in case any of the same children shall happen to die before <£ "tf™"- 
his, her, or their portions shall become payable as aforesaid, P * 
then the portion or portions of such of them so dying shall go 
and be paid unto and be equally divided among the survivor or 
survivors of them, when and at such time as the original por- 
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tion or portions of such surviving child or children shall become 
payable as aforesaid. IPro&itJto also, that m case there shall 
be no such child or children of the said John Barker, on the body 
of the said Katherme his intended wife begotten, besides an eldest 
or only son ; or in case all or every such child or children 
shall happen to die before all or any of their said portions shall 
become due and payable as aforesaid ; or in case the said por- 
tions, and also such maintenance as aforesaid, shall by the said 
Charles Browne and Richard More, their executors, administra- 
tors, or assigns, he raised and levied by any of the ways and 
means in that behalf afore-mentioned i or in case the same by 
sucli person or persons as shall for the time being be next in re- 
version or remainder of the same premises expectant upon the 
said term of five hundred years, shall be paid or well and duly 
secured to be paid, according to the true intent and meaning 
of these presents; then and in any of the said cases, and at all 
times thenceforth, the said term of five hundred years, orsonuich 
thereof as shall remain unsold or undisposed of for the purposes 
aforesaid, shall cease, determine, and be utterly void to all intents 
and purposes, any thing herein contained to the contrary thereof 
in any wise notwithstanding, l^rotnoeo also, and it is hereby 
further declared and agreed by and between all the said parties 
to these presents, that in case the said Abraham Barker or 
Cecilia his wife, at any time during their Jives, or the life of the 
survivor of them, with the approbation of the said David Edwards 
and Francis Golding, or the survivor of them, or the exe- 
cutors and administrators of such survivor shall settle, convey, 
and assure other lands and tenements of an estate of inheritance 
in fee-simple, in possession in some convenient place or places 
within the realm of England, of equal or better value than the 
said capital messuage, lands, tenements, hereditaments, and pre- 
mises, hereby granted and released, and in lieu and recompense 
thereof, unto and for such and the like uses, intents, and pur- 
poses, and upon such and the like trusts, as the said capital mes- 
suage, lands, tfiiemenrs, hereditaments, and premises are hereby 
settled and assured unto and upon, then and in such case, and 
at all times from thenceforth, all and every the use and uses, 
trust and trusts, estate and estates herein-before limited, ex* 
pressed and declared of or concerning the same, shall cease, 
determine, and be utterly void to all intents and purposes ; and 
the same capital messuage, lands, tenements, hereditaments, 
and premises, shall from thenceforth remain and be to and for 
the only proper use and behoof of the said Abraham Barker or 
Cecilia his wife, or the survivor of them, so settling, conveying, 
and assuring such other lands and tenements as aforesaid, and of 
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his or he? heirs and assigns for ever ; and to and for no other 
use, intent, or purpose whatsoever ; any thing herein contained 
to the contrary thereof in any wise notwithstanding, anil, for Covenant 
the considerations aforesaid, and for barring all estates- tail, and j? 1 " 7 * 
all remainders or reversions thereupon expectant or depending, 
if any be now subsisting and unbarred or otherwise undeter- 
mined, of and in the said capital messuage, lands, tenements, 
hereditaments, and premises, hereby granted and released, or 
mentioned to be hereby granted and released, or any of them, 
or any part thereof, the said Abraham Barker for himself and 
the said Cecilia his wife, his and her heirs, executors, and ad- 
ministrators, and the said John Barker for himself, his heirs, 
executors, and administrators, do, and each of them doth, re- 
spectively covenant, promise, and grant to and with the said 
David Edwards and Francis Golding, their heirs, executors, and 
administrators, by these presents, that they the said Abraham 
Barker and Cecilia his wife, and John Barker, shall and will, 
at the costs and charges of the said Abraham Barker, before 
the end of Michaelmas term next ensuing the date hereof, ac- 
knowledge and levy, before his majesty's justices of the court of 
common pleas at Westminster, one or more fine or fines, sur cog- 
nizance de droit, come ceo, c$c. with proclamations according to 
tliu form of the statutes in that case made and provided, and the 
usual course of fines in such cases accustomed, unto the said Da- 
vid Ed war ds, and his heirs, of the said capital messuage, lands, 
tenements, hereditaments, and promises, by such apt and con- 
venient names, quantities, qualities, number of acres, and other 
descriptions to ascertain the same, as shall be thought meet ; 
which said fine or fines, so as aforesaid, or in any other manner 
levied and acknowledged, or to be levied and acknowledged, shall 
be and enure, and shall be adjudged, deemed, construed, and 
taken, and so are and were meant and intended, to be and 
enure, and are hereby declared by all the said parties to these 
presents to be and enure, to the use and behoof of the said Da- 
vid Edwards, and his heirs and assigns ; to the intent and pur- 
pose that the said David Edwards may by virtue of the said 
fine or fines so covenanted and agreed to be levied as aforesaid, 
be and become perfect tenant of the freehold of the said capital io order io 
messuage, lands, tenements, hereditaments, and all other the ™* k t e ^^* 
premises, to the end that one or more good and perfect common praecipe, 
recovery or recoveries may he thereof had and suffered, in such **»* * re- 
manner as is hereinafter for that purpose mentioned. And it is ^^JJJJ 
hereby declared and agreed by and between all the said parties 
to these presents, that it shall and may be lawful to and for the 
said Francis Golding, at the costs and charges of the said Abra- 
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N°II. 



to enure 



ham Barker, before the end of Michaelmas term nest ensuing 
the date hereof, to sue forth and prosecute out of his majesty's 
high court of chancery one or more writ or" writs of entry sur dis- 
seisin en la past returnable before his majesty's justices of the 
court of common pleas at Westminster, thereby demanding by 
apt and convenient names, quantities, qualities, number of acres, 
and other descriptions, the said capital messuage, lands, tene- 
ments, hereditaments, and premises, against the said David 
Edwards; to which said writ, or writs, of entry he the said 
David Edwards shall appear gratis*, either in his own proper 
person, or by his attorney thereto lawfully authorized, and vouch 
over to warranty the said Abraham Barker and Cecilia his wifi 
and John Barker ; who shall also gratis appear in their proper 
person, or by their attorney or attorneys, thereto lawful! 
authorized, and enter into the warranty, and vouch over to war- 
ranty the common vouchee of the same court ; who shall also 
appear, and after imparlance shall make default : so as judgment 
shaft and may be thereupon had and given for the said Francis 
Goldtng to recover the said capital messuage, lands, tenements, 
hereditaments, and premises, against the said David Edwards 
and for him to recover in value against the said Abraham Barkei 
and Cecilia his wife, and John Barker, and for them to recover 
in value against the said common vouchee, and that execution 
shall and may be thereupon awarded, and had accordingly, and 
all and every other act and thing be done and executed, needful 
and requisite for the suffering and perfecting of such common 
recovery or recoveries, with vouchers as aforesaid. And it is 
hereby further declared and agreed by and between all the said 
parties to these presents, that immediately from and after the 
suffering and perfecting of the said recovery or recoveries, so as 
aforesaid, or in any other manner, or at any Other time 
times, suffered or to be suffered, as well these presents and the 
assurance hereby made, and the said fine or fines, so covenant 
to be levied as aforesaid, as also the said recovery or recoveries, 
and also all and every other fine or tinea, recovery and reco- 
veries, conveyances, and assurances in the law whatsoever here- 
tofore had, made, levied, suffered, or executed, or hereafter 
to be had, made, levied, suffered, or executed, of the said ca- 
pital messuage, lands, .tenements, hereditaments, and premises, 
or any of them, or any part thereof, by and between the said 
parties to these presents or any of them, or w hereunto they or 
any of them are or shall be parties or privies, shall be and enure, 
and shall be adjudged, deemed, construed, and taken, and so 
are and were meant and intended, to be and enure, and the re- 
coveror or recoverors in the said recovery or recoveries named 
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or to be named, and his or their heirs, »ha)J stand and be seised W II. 
of the said capital messuage, lands, tenements, hereditament*, * ■ v - ' 
and premises, and of every part and parcel thereof, to the uses, i the pre- 
upon the trusts, and to and for the intents and purposes, and wdiagww 
under and subject to the provisoes, limitations, and agreements M1 M 
hereinbefore mentioned, expressed, and declared, pf and con- 
cerning the same. 3nD the said Abraham Darker, party here- r><hpr co- 
unto, doth hereby for himself, his heirs, executors, and admi- venanu; 
nisi rat ors, further covenant, promise, grant, and agree, to and 
with the said David Edwards and Francis Golding, their heirs, 
executors, and administrators, in manner and form following ; 
that is to say, that the said capital messuage, lands, tenements, for quia 
hereditaments, and premises, shall and may at all times hereafter ^njoymwu, 
remain, continue, and be T to and for the uses and purposes, 
upon the trusts, and under and subject to the provisoes, limit- 
ations, and agreements, herein-before mentioned, expressed, and 
declared of and concerning the same ; and shall and may be 
peaceably and quietly had, held, and enjoyed accordingly, 
without any lawful let or interruption of or by the said Abraham 
Barber or Cecilia his wife, parties hereunto, his or her heirs or 
assigns, or of or by any other purson or persons lawfully claim- 
ing or to claim from, by, or under, or in trust for hint, her, 
them, or any of them; or from, by, or under, his or her ances- 
tors, or any of them; and shall so remain, continue, and be, free from 
free and clear, and freely and clearly acquitted, exonerated, and '' ncuin * 
discharged, or otherwise, by the said Abraham Barker or Cecilia 
his wife, parties hereunto, his or her heirs, executors, or admi- 
nistrators, well and sufficiently saved, defended, kept harmless, 
and indemnified of, from, and against all former and other gifts, 
grants, bargains, sales, leases, mortgages, estates, titles, troubles, 
charges, and incumbrances whatsoever, had, made, done, com- 
mitted, occasioned, or suffered, or to be had, mode, done, com- 
mitted, occasioned, or suffered, by the said Abraham Barker or 
Cecilia his wife, or by his or her ancestors, or any of them, or 
by his, her, their, or any of their act, means, assent, consent or 
procurement; am uwnoftn that he the said Abraham Barker and awlfor ftir. 
Cecilia his wife, parties hereunto, and his or her heirs, and all t,lt,jr "br- 
other persons having or lawfully claiming, or which shall or may sncc " 
have or lawfully claim, any estate, right, title, trust or interest, at 
law or in equity, of, in, to, or out oC the said capital messuage, 
lands, tenements, hereditaments, and premises, or any of them, or 
any part thereof, by or under or in trust for him, her, them, or any 
of them, or by or under his or her ancestors, or any of them, 
shall and will from time to time, and at all tunes hereafter, upon 
every reasonable request, and at. the costs and charges of the said 
VOL. n. uq 
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David Evl wards and Francis Golding, or either of them, th«tr or 
cither of their heirs, executors, or administrators, make, do, and 
execute, or cause to be made, done, and executed, all such fur- 
ther and other lawful and reasonable acts, deeds, conveyances, 
and assurances in the law whatsoever, for the further, better, 
more perfect, and absolute granting, conveying, settling, and 
assuring of the same capital messuage, lands, tenements, here- 
ditaments, and premises, to and for the uses and purposes, upon 
the trusts, and under and subject to the provisoes, limitations, 
and agreements, herein-before mentioned, expressed, and de- 
clared, of and concerning the same, as by the said David Edwards 
and Francis Goldmg, or either of them, their or either of their 
heirs, executors, or administrators, or their or any of their counsel 
learned In the far, shall be reasonably advised, devised, or re- 
quired ; so as such further assurances contain in them no further 
or other warranty or covenants than against the person or persons, 
his, her, or their heirs, who shall make or do the same ; and so as 
the party or parties, who shall be requested to make such further 
assurances, be not compelled or compellable, for making or 
doing thereof, to go and travel above five miles from his, her, or 
their then respective dwellings, or places of abode. Proximo 
lastlg, and it is hereby further declared and agreed by and between 
all the parties to these presents, that it shall and may be lawful 
to and for the satd Abraham Barker and Cecilia his wife, John 
Barker and Katherine his intended wife, and David Edwards, at 
any time or times hereafter, during their joint lives, by any writing 
or writings under their respective hands and seals, and attested by 
two or more credible witnesses, to revoke, make void, alter, or 
change all and every or any the use and uses, estate and estates, 
herein and hereby before limited and declared, or mentioned or in- 
tended to be limited and declared, of and in the capital messuage, 
lands, tenements, hereditaments, and premises aforesaid, or of and 
in any part or parcel thereof, and to declare new and other uses 
of the same, or of any part or parcel thereof, any thing herein con- 
tained to the contrary thereof in any wise notwithstanding. Jin 
tarimras whereof the parties to these presents their hands and seal* 
have subscribed and set, the day and year first above written. 






Sealed, and delivered, being 
first duly stamped, in the 
presence of 
George Carter. 
William Browne. 



Abraham Barker- 
Cecilia Barker, 
David Edwards. 
Francis Golding. 
Charles Browne. 
Richard Moore. J 
John Barker. 
kalhvrincJ&dwHtds. 
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V° III. 

An Obligation or Bond, xvith Condition for the 
Payment of Money. 

Tt*/22DwH all men by these presents, that I David Edwards 
^'^ of Lincoln's Inn in the county of Middlesex, esquire, am 
held and firmly bound to Abraham Barker of Dale Hali in the 
county of Norfolk, esquire, in ten thousand pounds of lawful 
money of Great Britain to be paid to the said Abraham Barker, 
or his certain attorney, executors, administrators, or assigns ; 
for which payment well and truly to be made, 1 bind myself, 
my heirs, executors, and administrators, firmly by these presents, 
sealed with my seal. Dated the fourth day of September in 
the twenty -first year of the reign of our sovereign lord George 
the second, by the grace of God king of Great Britain, France 
and Ireland, defender of the faith, and so forth, and in the year 
of our lord one thousand seven hundred and forty seven. 

tElje contrition of this obligation is such, that if the above-bounden 
David Edwards, his heirs, executors, or administrators, do and 
shall well and truly pay, or cause to be paid, unto the above* 
named Abraham Barker, his executors, administrators, or assigns, 
the full Bum of five thousand pounds of lawful British money, 
with lawful interest for the same, on the fourth day of March 
next ensuing the date of the above-written obligation, then this 
obligation shall be void and of none effect, or else shall be and 
remain in full force and virtue. 

Sealed, and delivered, being David Edward*. (L.S.) 

first duly stamped, in the 
presence of 
George Carter. 

William Browne 
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Sheriff*! 

r it urn. 



A Fine of Lands sur Cognisance de Droit, come 
ceo, fyc. 

Writ of Covenant ; or Praecipe. 

/JftJ<£SDia&© the second, by the grace of God, of Great Britain, 
France and Ireland, king, defender of the faith, and so 
forth, to the sheriff of Norfolk, greeting. Command Abraham 
Barker, esquire, and Cecilia his wife, and John Barker, esquire, 
that justly and without delay they perforin to David Edwards, 
esquire, the covenant made between them of two messuages, two 
gardens, three hundred acres of land, one hundred jacres of 
meadow, two hundred acres of pasture, and fifty acres of wood, 
with tile appurtenances, in Dale; and unless they shall so do, 
and if the said David shall give you security of prosecuting his 
el aim, then summon by good aummoners the said Abraham, 
Cecilia, and John, that they appear before our justices at West- 
minster, from the day of Saint Michael in one month, to shew 
wherefore they have not done it *. and have you there the sum- 
moners, and this writ. £3Hintfflf ourself at Westminster, the ninth 
day of October, in the twenty -first year of our reign. 

Summoners of the ^ 
Pledges of > John Doe. within-named A- I John Den. 

prosecution j lUehard Boe. brahiitn, Cecilia, f Richard Fen, 

and John, J 



§ 2. The Licence to agree* 

Norfolk, \ DaOtB GEatoarlw, esquire, gives to the lord the king 
to wit. J ten marks, for licence to agree with Abraham 
Barker, esquire, of a plea of covenant of two messuages, two 
gardens, three hundred acres of land, one hundred acres of mea- 
dow, two hundred acres of pasture, and fifty acres of wood, with 
the appurtenances in Dale. 

| 3, The Concord. 

am tfcr aetrrmnu i* *uc&, to wit, that the aforesaid Abraham, 
Cecilia, and John have acknowledged the aforesaid tenements 
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into which, Sfc. And thereupon he bringeth suit, %c. 9nt) N° V. 
the aforesaid Jacob, tenant by his own warranty, defends his v — *»' 
right, when, Sfc. And saith that the aforesaid Hugh did not ^aT* 
disseise the aforesaid Francis of the tenements aforesaid, as the common 
aforesaid Francis by his writ and count aforesaid above doth sup- ™ uch€ ** 
pose : and of this he puts himself upon the country. 9nU the autei^. 
aforesaid Francis thereupon craveth leave to imparl ; and he hath Impair- 
it. And afterwards the aforesaid Francis cometh again here into u^jJult at 
court in this same term in his proper person, and the aforesaid the common 
Jacob, though solemnly called, cometh not again, but hath de- TOUchee - 
parted in contempt of the court, and maketh default. Q$erefore Judgment 
it in conrinerel), that the aforesaid Francis do recover his seisin for *• de - 
against the aforesaid David of the tenements aforesaid, with the 
appurtenances : and that the said David have of the land of the Recovery 
aforesaid " John, to the value [of the tenements aforesaid ;] "» Tdue « 
" and further, that the said John have of the land of the said" 
Jacob to the value [of the tenements aforesaid.] And the said Amerce- 
Jacob in mercy. 3nD hereupon the said Francis prays a writ ■*■*• 
of the lord the king, to be directed to the sheriff of the county 
aforesaid, to cause him to have full seisin of the tenements 
aforesaid with the appurtenances ; and it is granted unto him, Award of 
returnable here without delay. Afterwards, that is to say, the the writ of 
twenty-eighth day of November in this same term, here cometh JU^ 
the said Francis in his proper person ; and the sheriff namely 
Sir Charles Thomson, knight, now sendeth, that he by virtue of 
the writ aforesaid, to him directed, on the twenty-fourth day of 
the same month, did cause the said Francis to have full seisin of 
the tenements aforesaid with the appurtenances, as he was com- 
manded. 3H anlt jsingutor which premises, at the request of Exempli 
the said Francis, by the tenor of these presents we have held good cation con- 
to be exemplified. In testimony whereof we have caused our UawA - 
seal, appointed for sealing writs in the bench aforesaid, to be 
affixed to these presents. WLitMBB Sir John Willes, knight, at Tate. 
Westminster, the twenty-eighth day of November, in the twenty- 
first year of our reign. 

Cooke. 
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